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THE NORTH ATLANTIC COAST FISHERIES 
ARBITRATION 


The Arbitral Tribunal of the Permanent Court at The Hague, 
by its award of the 7th of last September, in the case of the North 
Atlantie Coast Fisheries,? brought to a close a controversy which in 
its various phases has been an almost constant source of vexatious 
dispute between the United States and Great Britain for the past 
seventy vears. 

A treaty, granting exceptional rights, such as that which this 
Tribunal was called upon to consider, is peculiarly susceptible to 
different interpretations as the course of time brings new conditions 
not contemplated by its negotiators. The relations of the parties 
are changed. A liberty which at the date of the treaty was con- 
sidered indispensable may become worthless, while one which was 
decmed insignificant may in years assume a place of vital import- 
ance to the beneficiaries under the grant. This change of conditions 
and of the value of rights has been especially true of the liberties 
acquired by the United States for its inhabitants under the first 
article of the Treaty of October 20, 1818. 

lor two hundred years after the opening of the sixteenth century 
when Europeans began to frequent regularly the great fishing banks 
near the Island of Newfoundland and to use its harbors for refuge 
and for obtaining bait and its shores for curing and drying codfish, 
the methods of conducting the fisheries changed but little. By the 
close of that century the British and French had substantially monop- 
olized the industry. In 1713 France by the Treaty of Utrechi 


1 This article also appears in the University of Pennsylvania Law Review and 
American Law Register for December, 1910, and is here printed with the per- 
mission of the author and publisher. The author, Mr. Lansing, was one of the 
American counsel in the arbitration and is, therefore, familiar with the case in 
all its details and ramifications; and he has participated in more international 
arbitrations than any American publicist of the present generation. — J. B. S. 

2 Printed in this JouRNAL, 4:948.— J. B. S. 
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acknowledged British sovereignty over Newfoundland, which up to 
that time had been the common resort of fishermen irrespective of 
their nationalties. In that treaty, however, it was agreed that 
French fishermen might use the shores of the northern portions of 
the island for curing and drying their fish, as they had been accus- 
tomed to do for a hundred years. The rights thus secured by France 
continued until 1904, when through reciprocal concessions Great 
Britain obtained their surrender.* 

During the negotiations of 1782, which brought to an end the 
war for American independence, the commissioners of the United 
States insisted upon and obtained certain rights of fishery and of use 
of the British American shores in connection therewith, which as 
British subjects the fishermen of New England had enjoyed for a 
century. By the provisional] articles of peace, which in 1783 were 
included in the definitive treaty of peace, the shores of practically all 
the British possessions were open to Americans for the purpose 
of drying fish, except those of the Island of Newfoundland, while 
they were permitted to take fish in all the coastal waters. 

Until the outbreak of the War of 1812 the New England vessels 
availed themselves of these privileges. With the renewal of peaceful 
relations the British Government took the position that the war had 
abrogated the fishery article of the Treaty of 1783. To this claim 
the United States entered a vigorous protest, and a diplomatic contro- 
versy followed which lasted for three vears, until the two governments 
finally agreed to submit their differences as to the fisheries to com- 
missioners, who were to meet in London in 1818 to negotiate a com- 
mercial treaty in place of one which would expire by limitation in 
1819. 

The result of these negotiations was the Treaty of London, which 
was signed on October 20, 1818. Article I of that treaty relates to 
the fisheries and reads as follows: 

Whereas, differences have arisen respecting the liberty claimed by the 


United States for the inhabitants thereof, to take, dry and cure Fish on 
Certain Coasts, Bays, Harbours and Creeks of His Britannic Majesty’s 


Dominions in America. 


3 See convention of April 8, 1904, SUPPLEMENT to this JOURNAL, /:9.— J. B.S. 
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It is agreed between the High Contracting Parties, that the inhabi- 
tants of the said United States shall have forever, in common with the 
Subjects of His Britannic Majesty, the Liberty to take Fish of every 
kind on that part of the Southern Coast of Newfoundland which extends 
from Cape Ray to the Rameau Islands, on the Western and Northern 
Coast of Newfoundland, from the said Cape Ray to the Quirpon Islands, 
on the shores of the Magdalen Islands, and also on the Coasts, Bays, 
Harbours, and Creeks from Mount Joli on the Southern Coast of Lab- 
rador, to and through the Straits of Belleisle and thence Northwardly 
indefinitely along the Coast, without prejudice, however, to any of the 
exclusive Rights of the Hudson Bay Company ; 

And that the American Fishermen shal! also have liberty forever. to 
dry and cure Fish in any of the unsettled Bays, Harbours and Creeks 
of the Southern part of the Coast of Newfoundland hereabove described, 
and of the Coast of Labrador: but so seon as the same, or any portion 
thereof, shall be settled, it shall not be lawful for the said Fishermen 
to dry or cure fish at such portion so settled, without previous agree- 
ment for such purpose with the inhabitants, proprietors, or possessors of 
the ground. 

And the United States hereby renounce forever, any liberty heretofore 
enjoyed or claimed by the inhabitants thereof, to take, dry, or eure Fish 
on, or within three marine miles of any of the Coasts, Bays, Creeks, or 
jiarbours of His Britannie Majestv’s Dominions in Ameriea not included 
within the above-mentioned limits; provided, however, that the Amert- 
can Fishermen shal! be admitted to enter such Bays or Harbours for the 
purpose of shelter and of repairing damages therein, of purchasing wood, 
and of obtaining water, and for no other purpose whatever. But they 
chall be under such restrictions as may be necessary to prevent their 
taking, drying or curing Fish therein, or in any other manner whatever 
abusing the privileges hereby reserved to them. 

This is the article which the Tribunal at The Hague was asked 
to interpret. 

There were marked differences in the provisions of this article 
and those of Article ITI of the Treaty of 1783. Under the latter 
American fishermen had had the right to dry and eure fish on the 
shores of Nova Scotia (then including the present Province of New 
Brunswick), the Magdalen Islands, and Labrador. By the new 
treaty this right was limited to the western part of the south coast 
of Newfoundland and the coast of Labrador eastward of Mount 
Joli.* 

4 Mount Joli does not appear on the modern maps. It is a small hill on the 


Labrador coast at a point almost due north from the eastern extremity of the 
Island of Anticosti in the Gulf of St. Lawrence. 
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Under the Treaty of 1783 Americans were entitled to take fish 
in the marginal waters of all the British coasts, but the Treaty 
of 1818 limited this right to that portion of the south coast of New- 
foundland, where Americans could use the strand, to the entire 
west coast of that island, to the shores of the Magdalen Islands and 
to that part of the Labrador coast upon which drying and curing 
privileges were granted. 

The changes, as to the localities in which the rights of taking, 
drying, and curing fish were to be enjoyed by inhabitants of the 
United States, were due to the different conditions which prevailed 
along the British colonial coasts in 1783 and 1818. When the first 
treaty was signed, Nova Scotia had a small seattered population but 
little affected by the participation of the Americans in their coast 
fisheries. In 1818 the province was growing rapidly, ports and 
villages had sprung up in many of the numerous harbors which in 
dented its coasts, and the inhabitants of these settlements had come 
to a rezlization of the commercial importance of their local fisheries 
and were jealous of the constantly increasing number of vessels from 
New England which frequented the inland waters of the province. 

On the other hand the south and west coasts of Newfoundland, 
the Magdelens, and the Labrador coast were unsettled in 1818, and 
no local interests were affected by the treaty liberties acquired by the 
United States in the waters and on the strand of those coasts. 

The error of the negotiators st London was the assumption that 
the conditions, which existed in 1818, would remain forever the 
same, or thet the changes would be of such a nature as to affect but 
little the respective interests of the parties to the treaty. They 
annear to have proceeded under the belief thet the British policy 
of discouraging settlements in Newfoundland — a policy two centu- 
ries old — would never be changed; that the island would continue 


to be, as it had been for so long, a convenient base of operation for 
British fishermen and without a fleet of its own; that the codfishery 
would remain the one profitable branch of the fishing industry; that 
no means, other than curing and drying on land, would be employed 
in preparing the codfish for the markets; and that the monopoly of 
colonial trade by Great Britain and the prohibition of commercial 
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intercourse with other countries would be the British policy of the 
future as it had been of the past. 

Had this apparent assumption of the negotiators as to the un- 
changeable character of the conditions been correct, there would 
have been no fishery controversy and no need of an arbitration. 
Unfortunately for the harmony of the relations between the two 
countries, the conditions, within a few years after the Treaty of 
1818 was signed, began to undergo changes, which have continued 
intermittently down to the present time. As a result the attempts 
to apply the treaty provisions to the new conditions have caused 
frequent disputes between the Washington and London Governments 
as to the meaning of the language of the treaty, which have filled 
volumes with diplomatie correspondence and produced such bitter 
feelings between the United States and the British colonies as at 
times to threaten their peaceful relations. 

The principal changes which took place began in 1850 when Great 
Britain opened her colonial ports to American vessels, thereby mak- 
ing the presence of fishing vessels of the United States in the British 
harbors under the privileges granted by the treaty an opportunity 
for smuggling. A few years later the rapidly growing Province 
of Nova Seotia, whose fishing industry had become one of its chicf 
resources, adopted and enforced laws of a most stringent character 
against American fishermen entering the bays, harbors, and ereck; 
along its coasts. Shortly after the middle of the century the ban 
of non-settlement in Newfoundland was entirely removed, self-gov- 
ernment was established, and the fisheries became a matter of con- 
cern as the chief source of colonial wealth, with the result that the 
St. John’s fishing interests viewed with increasing disfavor the 
American and French fishermen who resorted to the coasts of the 
island to enjoy their treaty rights. Meanwhile there had developed 
along the continental coast an extensive mackerel fishery, which 
was carried on largely in the great bays, where the Americans came 
in direct competition with the loeal fishermen. <A similar change 
as to the species of fish sought took place on the west coast of New- 
foundland between 1850 and 1860, when herring began to be taken 
for commercial purposes as well as for bait, a branch of the industry 
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which has grown to such an extent in late years that the chief value 
of American treaty rights today in Newfoundland waters is the so- 
called * winter herring fishery’ carried cn in the bays and inlets 
of that coast. At the same time the use of ice for packing fish has 
rendered the liberty of landing on the shores for curing and dryin: 
of little value, while improved apparatus and methods have sij 

planted those employed in 1818 and materially changed the wav in 
which the industry is conducted. 

A variety of causes have thus affected the relations between the 
parties and the interests involved. The result has been that for 
seventy years a state of irritation has prevailed, which the two 
governments have vainly sought to remove through diplomatie chan 
nels. In 1854 and 1871 reciprocity treaties were signed which, for 
a period of ten years in each case, stopped discussion and dispute, 
but with the expiration of each treaty the controversy was renewed. 
An attempt was made in 1888 to make a new treaty meeting the 
conditions then existing, but the Senate of the United States refused 
its consent. From that time to the present, however, the treaty 
privileges on the Canadian coasts have been satisfactorily extended 
by a system of licenses, so that no difficulties have arisen between 
the United States and the Dominion as to the fisheries. 

In 1892 the importance of the herring fishery to American fisher 
men, together with their desire to purchase bait for the codfishery 
from the loeal fishermen of Newfoundland, awakened the colonia! 
government to the opportunity to secure trade privileges in exchange 
for admitting American fishermen to waters not opened to then: 
hy the Treaty of 1818 and granting them permission to purchase 
bait. In accordance with this idea the Blaine-Bond Treaty Was 
negotiated, which failed of ratification through the opposition of the 
Canadian Government. The fact that the failure of the treaty was 
not due to the United States caused Newfoundland to feel friendly 
to the latter and licenses were issued to Americans granting them 


extra-treaty privileges. 

In 1902 another effort was made to come to a reciprocal agree- 
ment, resulting in the Hay-Bond Treaty, which, however, failed to 
secure senatorial consent. After waiting two years in the hope th:t 
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the United States would ratify the treaty, and there being no prospect 
that the Senate would recede from its position, the Newfoundland 
Government reversed its attitude toward American fishermen, re- 
fused them licenses, and by hostile legislation began a course of 
retaliation. With the avowed purpose of restricting Americans to 
the bare rights which a strict construction of the treaty would give, 
regulations were adopted as to the days and hours of fishing and 
manner of taking fish, which appeared to the United States to be 
discriminatory against its fishermen and in favor of the local fisher- 
men. The colonial assembly also passed an act prohibiting the em- 
ployment of Newfoundlanders on foreign vessels in treaty waters, a 
practice which had been pursued for years by Americans to the 
mutual benefit of employer and employe. American vessels were 
also compelled to enter and clear at custom-houses, although only a 
few were located on the treaty coasts, and to pay light, harbor, and 
eustoms dues. In every way the enjovment by inhabitants of the 
United States of their liberties in treaty waters was embarrassed by 
petty requirements, and every obstacle which, with color of legality, 
could be imposed by legislative or executive acts, was placed in the 
way of the successful prosecution of the American fishery on the 
Newfoundland coasts. 

While much may be said in defense of this policy of the colonial 
government, since they possessed no resources other than their fish- 
eries which could be bartered for trade privileges, the extent to 
which retaliation was earried was, from the point of view of the 
United States, in flagrant violation of treaty obligations, and would, 
if continued, practically destroy the American herring fishery on 
the west coast and cause serious loss to those whose capital was in- 
vested in that industry. The Department of State immediately 
took up the subject with the British Government, and a long and 
exhaustive discussion followed, which finally, at the suggestion of 
the United States, resulted in the arbitration which has just been 
concluded. 

The preceding general review of the controversies which have 
arisen as to American fishing liberties and privileges on the British 
colonial coasts is essential to an understanding of the real points at 
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issue between the two governments and of the practical results of 
the award made by the Tribunal at The Hague. 

The success or failure of a case before an international court 
should be measured, not by the acceptance or rejection by the arbi- 
trators of a particular contention, but by the effect which their de- 
cision will have upon the interests at stake. An adverse determina- 
tion of a legal proposition, which in no way curtails the exercise or 
value of rights claimed by the party advancing the proposition, may 
be a technical defeat and at the same time a substantial victory. It 
is, therefore, from its practical effect that the award of a tribunal 
of arbitration must be viewed in reaching a true valuation of its 
provisions in regard to the specific subject of the litigation. On 
the other hand, the declaration of a legal principle and its applica- 
tion may have an entirely different value viewed generally from the 
standpoint of international law. It may be purely technical and 
ineffective as to the case at bar, but of great importance to existing 
relations between nations or to cases which may arise in the future. 

3earing in mind the two ways in which the results of an arbitra- 
tion should be measured, a more just appreciation will be obtained 
of the award in the North Atlantic Coast Fisheries Arbitration. 

Pursuant to the general arbitration treaty of April 4, 1908, the 
United States and Great Britain signed, on January 27, 1909, a 
special agreement® submitting to five arbitrators seven questions 
relating to the true intent and meaning of Article I of the Treaty 
of 1818. The arbitrators, according to the agreement, were selected 
from the members of the Permanent Court at The Hague, and were 
Dr. H. Lammasch of Austria (president of the Tribunal), Dr. A. 
F. de Savornin Lohman of Holland, Dr. Luis M. Drago of the 
Argentine Republic, Hon. George Gray of the United States Circuit 
Court, and Sir Charles Fitzpatrick, the Chief Justice of Canada. 
The seven questions submitted to these distinguished jurists were 


as follows: 


Question 1. To what extent are the following contentions or either 
of them justified? 
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It is contended on the part of Great Britain that the exercise of the 
liberty to take fish referred to in the said Article, which the inhabitants 
of the United States have forever in common with the subjects of His 
Britannic Majesty, is subject, without the consent of the United States, 
to reasonable regulation by Great Britain, Canada, or Newfoundland in 
the form of municipal laws, ordinances, or rules, as, for example, to 
regulations in respect of (1) the hours, days or seasons when fish may be 
taken on the treaty coasts; (2) the method, means, and implements to be 
used in the taking of fish or in the carrying on or fishing operations on 
such coasts; (3) any other matters of a similar character relating to 
fishing; such regulations being reasonable, as being, for instance — 

(a) Appropriate or necessary for the protection and preservation of 
such fisheries and the exercise of the rights of British subjects therein 
and of the liberty which by the said Article I the inhabitants of the 
United States have therein in common with British subjects ; 

(6) Desirable on grounds of public order and morals ; 

(c) Equitable and fair as between local fishermen and the inhabi- 
tants of the United States exercising the said treaty liberty and not so 
framed as to give unfairly an advantage to the former over the latter 
class. 

It is contended on the part of the United States that the exercise of 
such liberty is not subject to limitations or restraints by Great Britain, 
Canada, or Newfoundland in the form of municipal laws, ordinances, or 
regulations in respect of (1) the hours, days, or seasons when the in- 
habitants of the United States may take fish on the treaty coasts, or (2) 
the method, means, and implements used by them in taking fish or in 
carrying on fishing operations on such coasts, or (3) any other limita- 
tions or restraints of similar character — 

(a) Unless they are appropriate and necessary for the protection and 
preservation of the common rights in such fisheries and the exercise 
thereof ; and 

(4) Unless they are reasonable in themselves and fair as between 
local fishermen and fishermen coming from the United States, and not 
so framed as to give an advantage to the former over the latter class; and 

(c) Unless their appropriateness, necessity, reasonableness, and fair- 
ness he determined by the United States and Great Britain by common 
accord and the United States concurs in their enforcement. 

Question 2. Have the inhabitants of the United States, while exercis- 


ing the liberties referred to in said Article, a right to emplov as members 
of the fishing crews of their vessels persons not inhabitants of the United 
States ? 

Question 3. Can the exercise by the inhabitants of the United States 
of the liberties referred to in the said Article be subjected, without the 
consent of the United States, to the requirements of entry or report at 
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custom-houses or the payment of light or harbour or other dues, or to 
any other similar requirement or condition or exaction ? 

(Juestion 4. Under the provision of the said Article that the American 
fishermen shall be admitted to enter certain bays or harbours for shelter, 
repairs, wood, or water, and for no other purpose whatever, but that the\ 
shall be under such restrictions as may be necessary to prevent their 
taking, drying, or curing fish therein or in any other manner whateve1 
abusing the privileges thereby reserved to them, is it permissible ta 
impose restrictions making the exercise of such privileges conditional! 
upon the payment of light or harbour or other dues, or entering or re- 
porting at custom-houses or any similar conditions ? 

(uestion 5. From where must be measured the “ three marine miles 
of any of the coasts, bays, creeks, or harbours” referred to in the said 
Article ? 

(VJuestion 6. Have the inhabitants of the United States the libert, 
under the said Article or otherwise to take fish in the bays, harbours, 
and creeks on that part of the southern coast of Newfoundland which 
extends from Cape Ray to Rameau Islands, or on the western and 
northern coasts of Newfoundland from Cape Ray to Quirpon Islands, or 
on the Magdalen Islands? 

Question %. Are the inhabitants of the United States whose vessels 
resort to the treaty coasts for the purpose of exercising the liberties re- 
ferred to in Article I of the Treaty of 1818 entitled to have for those 
vessels, when duly authorized by the United States in that behalf, the 
commercial privileges on the treaty coasts accorded by agreement or 
otherwise to United States trading-vessels generally ? 


Incidentally it should be stated that the arbitrators were required 
by the Special Agreement to understand English, and all the pro 
ceedings including the oral arguments of counsel were in that 
language. 

Question One, which related to the right of regulation in treaty 
weters, the issue of most immediate importance, and Question Five 
submitting the meaning of the word “* bays” in the treaty, which 
had been so prominent during half a century of controversy, but 
which had been almost forgotten for twenty years, involved two gen- 
eral principles of international law. Questions Two and Six asked 
the Tribunal to decide as to the exact meaning of two phrases in 
the treaty. Questions Three, Four, and Seven raised issues as to the 
intent of the parties at the time the treaty was negotiated. From 
the point of view of international law Questions One and Five are 


of special interest. 
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QUESTION ONE. 


The form in which the right of regulation was submitted to the 
Tribunal by Question One, is exceptional in international arbitra- 
tion. In place of asking the broad question, Has Great Britain the 
right, without the consent of the United States, to regulate the fisher- 
men of both nations in their enjoyment of the common fishery ¢ the 
submission was made by presenting to the Tribunal the respective 
contentions of the parties and asking it to determine to what extent 
either the one or the other was justified. This method of submission 
had a decided effect upon the award, since it was substantially agreed 
that the only regulations which could be justly enforced in the treaty 
waters must be in their nature reasonable in themselves and fair as 
between loeal fishermen and those coming from the United States. 
In the British statement it was contended that Great Britain, 
Canada, and Newfoundland had the right of subjecting the common 
fishery to reasonable regulations without securing the consent of the 
United States to such regulations. The United States, on the other 
hand, contended that the “ appropriateness, necessity, reasonableness, 
and fairness” of regulations must be determined by the United 
States and Great Britain by common accord, and that the United 
States must concur in their enforcement. 

It is manifest that the reasonableness of regulattions, as well as 
their fairness, lacks an absolute standard by which legislative and 
executive acts can be certainly measured. The determination as to 
reasonableness would rest wholly with Great Britain provided her 
contention in Question One had been sustained, or with the United 
States provided its contention had prevailed, although in the latter 
ease the power to initiate fishery legislation would have remained 
with Great Britain. The real question, therefore, was reduced to 
this, Who should be the judge as to whether regulations were or 
were not reasonable / 

Great Britain included in the idea of reasonableness the qualities 
of appropriateness, necessity, and fairness, while the United States 
treated them as distinet, but throughout the oral argument the word 
‘reasonableness ’’ was used as comprehensive of the other three. 

The fisheries, which were to be subject to regulation, being in 
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waters over which the territorial jurisdiction of Great Britain 
normally extended, the burden fell upon the United States to estab- 
lish the proposition that the full exercise of this jurisdictional right 
had been voluntarily restricted by Great Britain in the Treaty of 
1818. Such restriction could arise in one of two ways, either by an 
actual transfer by Great britain of a portion of her sovereign rights 
over the coastal waters defined in the treaty, or by an obligation on 
her part to refrain from the exercise of sovereignty in so far as such 
exercise would restrict in any way the enjoyment by inhabitants of 
the United States of their fishing liberties in those waters. 

The United States in its printed and oral arguments advanced 
both of these theories as possible under the terms of the treaty. 
The first, based upon a transfer of sovereign rights, required a full 
discussion of the doctrine of international servitudes, together with 
the collateral subjects of the nature of sovereignty, of dominiuwm 
and imperium, of the distinction between the real and personal char- 
acter of rights over coastal waters, and of the nature of rights ac- 
quired in a common fishery. 

The printed argument of the United States showed that the con- 
ception of an international servitude had its origin in the Roman 
law, and it discussed at length the nature and extent of the right 
supporting its position by citations from the leading international 
publicists of the world, extracts from whose works were later read 
upon the oral argument. Among these authorities special reliance 
was placed upon the treatises of Clauss, Kluber, Riviere, Von 
Neumann, Pradier-Fodéré, and Von Ullmann. It was asserted 
that the three essentials of an international servitude are (1) that 
it be created by one state for the benefit of another; (2) that its 
permanency must be beyond the control of the state by which it is 
created; (3) that it make the territory or a part of the territory 
of one state serve a purpose or an interest of another state.” The 
argument then proceeded to demonstrate that “ all these essentials 
are present in the grant to the United States by Great Britain of the 


fishery right, made by the Treaty of 1818. 
In the oral argument this branch of the contention of the United 
States was exhaustively discussed by former Senator Turner in his 
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opening address. The words of every international writer of au- 
thority, both past and present, were searched, and their opinions aud 
declarations were laid before the Tribunal with all the talent and 
ingenuity of which the distinguished advocate is a master. It was 
a complete and consistent presentation of the theory and _ its 
application. 

In meeting this position of the United States, the counsel who 
represented Great Britain argued that an international servitude 
could only be created by an express grant of sovereign rights in terms 
which left no doubt of the intention of the grantor; that the Treaty 
of 1818 did not make such a grant; that in an international servi- 
tude there must be a dominant territory and a servient territory, 
while in this ease not the territory but the inhabitants of the United 
States were benefited, and, therefore, the right rested upon in- 
perium and not upon dominium, was personal rather than real, and 
could not be classed as a servitude since that was essentially a real 
right. They also emphasized the general rule that any grant of this 
nature must be strictly construed, the presumption being in favor 
of the grantor’s retention of all rights not specifically conveyed te 
the grantee. They argued that the conveyance of a liberty of fish- 
ery was always on the assumption that it was subject to regulation 
by the territorial sovereign, and that in the present case, since the 
liberty was to be enjoyed “in common with the subjects of His 
Britannie Majesty ” and no exception from regulation by the sover- 
eign authority was expressed in the treaty, the inference was that 
no such exception was contemplated by the parties, the right to regu- 
late remaining wholly in the British Crown. 

Space will not permit a more detailed examination of the argu- 
ments advanced and the authorities discussed by counsel, who occu- 
pied many sessions of the Tribunal upon this important and inter- 
esting subject. We must pass them by and consider the findings 
of the arbitrators upon this feature of the argument. 

The award, after a preliminary declaration that, since “ the right 
to regulate the liberties conferred by the Treaty of 1818 is an attri- 
bute of sovereignty, unless the contrary be provided ” the burden of 
establishing its contention was upon the United States, took up in 
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detail the various points urged by the United States in support of 
its position. 

The claim that the grant to the United States constituted an inter- 
national servitude was rejected by the Tribunal. The principal 
grounds stated for this decision are as follows: (1) because the 
doctrine was one with which neither American nor British states- 
men were familiar in 1818; (2) because a servitude in interna- 
tional law predicates an express grant of a sovereign right, and in- 
volves an analogy to the relation of praedium dominans and praediunt 
servicns, Whereas by the Treaty of 1818 one state grants to the in- 
habitants of another state a liberty to fish, which is not a sovercign 
right but a purely economic right; (3) because the servitude doe- 
trine originated in the peculiar and now obsolete conditions which 
prevailed in the Holy Roman Empire, wherein the rights partook 
more of the character of dominium than of imperium, and lacked 
the essentials of a modern state, full sovereignty and independence ; 
(4) because the doctrine is but little suited to the principle of 
sovereignty prevailing under a constitutional government, and has 
found little, if any, support from modern publicists, and a finding, 
except on express evidence, in favor of a servitude would not be in 
the general interest of the community of nations; (5) because the 
fishery, to which inhabitants of the United States were admitted, 
was, at the time of the grant, a regulated fishery as shown by the 
numerous acts cited; (6) because the words “in common with 
British subjects ” (sic) tend to confirm the opinion that inhabitants 
of the United States were admitted to a regulated fishery. 

The reasons thus stated for the award of the Tribunal can not but 
have a decided effect upon international law in their tendency to 
eliminate the doctrine of servitudes, as it has been previously under- 
stood and advocated by a large body of writers upon the subject. 
In this particular the decision of the arbitrators is far-reaching and 
of general importance. The recent trend of opinion among publi- 
cists has been away from this type of limitation upon sovereignty, 
and the award will, therefore, be received by them with satisfaction. 
How far it will be accepted by those who advocate the doctrine and 
give pre-eminence in international law to the principles which de- 
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veloped in the relations between the States of Germany, remains to 
be seen. 

The alternative contention of the United States was that, in ease 
an international servitude did not exist, Great Britain had, neverthe- 
less, obligated herself to refrain from exercising certain sovereign 
rights in treaty waters to the extent of putting in force no regulations 
unless they were reasonable; that, although Great Britain possessc¢ 
the right of territorial jurisdiction over those waters, there was estab 
lished by the treaty a line beyond which the legislative and executive 
authority of Great Britain and her colonies could not go without 
violating the treaty; that the determination of what was reasonable 
regulation, which fixed the line, was a matter of opinion and judg 
ment; that neither Great Britain nor a British colony was competent 
to act as sole judge of reasonableness, because they would be undoubt 
edly influenced by a natural inclination to give an advantage to their 
own nationals and be swayed by local interest and prejudice; and, 
therefore, in equity to the fishermen of both nations there should 
be an agreement between the United States and Great Britain as to 
the reasonableness of a regulation before it was put in foree, and, 
furthermore, since such mutuality was the only possible seeurity to 
Americans from unjust restraint, it must be implied in the treaty 
grant. 

It is evident that by this course of argument the same goal wou! 
he reached which was sought in the, contention as to an internation: | 
servitude, namely, that regulations adopted by Great Britain o: 
Newfoundland should be subjected to the scrutiny and approval of 
the United States before they could be made operative against Ameri 
can fishermen in treaty waters. 

This feature of the United States contention was especially urge: 
by Senator Root in his argument which closed the proceedings a' 
The Hague. His forceful presentation of the evidence establishing 
the unfitness of Great Britain or Newfoundland to be the sole judge 
of reasonableness, and the logic of his argument that there was a 
line of limitation to British authority dependent upon the determi- 
nation of such reasonableness, made a strong impression in favor of 
the justness of the claim of the United States, and undoubtedly in- 
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fluenced the Tribunal in its decision, which, although it specifically 
rejected the contention, adopted its practical features but upon other 
grounds. 

The chief reasons for rejecting this particular line of argument 
are stated in the award to be: (1) because every state is bound to 
execute the obligations of a treaty bona fide, and no reason has been 
shown why this treaty differs from other treaties by which a state 
admits foreigners on its territory; (2) because the exercise of a 
right of consent by the United States would predicate an abandon- 
ment by Great Britain of her independence to that extent, which 
has not been proved; (3) because “a line which would limit the 
exercise of sovereignty of a state within the limits of its own terri 
tory can be drawn only upon the ground of express stipulation, and 
not by stipulations concerning a different subject-matter;”’ (4) 
because the question which arises, is whether the treaty contains an 
abdication by Great Britain of her sovereign right to regulate the 
fisheries, and there are no words contained in the treaty to justify 
the assumption that such sovereignty over its territory was in any 
way affected or any part of it was transferred to the United States; 
(5) because to hold that the United States has a voice in fishery 
regulation involves the recognition of a right to participate in the 
internal legislation of Great Britain and her colonies, and to that 
extent would reduce them to a state of dependence. 

It is evident that the Tribunal, in passing upon this contention, 
was as determined as it had been in dealing with the subject of an 
international servitude to uphold the complete sovereignty and in 
dependence of Great Britain within her own territory, unless her 
sovereign and independent powers were limited in affirmative aud 
unequivocal terms by express stipulation. 

From the view-point of the modern concept of sovereignty, this 
attitude of the arbitrators will meet with general approval. Morai 
obligation and national honor as the binding qualities of treaties, 
and good faith in the performance of treaty stipulations, are recog- 
nized to-day as the natural and proper restrictions upon the powers 
of an independent state in its international relations. To impose 
greater restraints, save by the voluntary act of the sovereign power, 
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would be an invasion of a state’s independence out of harmony with 
the present-day idea of the integrity of sovereignty and the equality 
of nations. 

The force of the argument of the United States, in spite of the 
fact that it was rejected by the Tribunal, influenced the British coun- 
sel to assume a position which they doubtless would not have done 
except that they feared the American contentions might be sustained. 
Sir Robert Finlay, in the opening argument on behalf of Great 
Britain, conceded, as he was forced to do by the British submission 
of the question, that the right of Great Britain to regulate was 
limited to reasonable regulations, and that the United States could 
properly raise the question of reasonableness through the channel of 
diplomacy. But he went further than that, for he admitted that 
Great Britain was not entitled to be the sole judge of what regula- 
tions were or were not reasonable. The importance of this admis- 
sion to the United States is evident. 

The Tribunal gave to Sir Robert Finlay’s words and to the terms 
of the British statement in Question One their full value. The 
award says: 

While therefore unable to concede the claim of the United States as 
based on the Treaty, this Tribunal considers that such claim has been 
and is to some extent, conceded in the relations now existing between the 
two parties. Whatever may have been the situation under the Treaty 
of 1818 standing alone, the exercise of the right of regulation inherent 
in Great Britain has been, and is, limited by the repeated recognition of 
the obligations already referred to, by the limitations and _ liabilities 
accepted in the Special Agreement, by the unequivocal position assumed 
by Great Britain in the presentation of its case before this Tribunal, 
and by the consequent view of this Tribunal that it would be consistent 
with all the circumstances, as revealed by this record, as to the duty of 
Great Britain, that she should submit the reasonableness of any future 
regulation to such an impartial arbitral test, affording full opportunity 
therefor, as is hereafter recommended under the authority of Article TV 
of the Special Agreement. whenever the reasonableness of any regulation 
is objected to or challenged by the United States in the manner, and 
within the time hereinafter specified in the said recommendation. 


Thus the contention of the United States that neither Great 
Britain nor Newfoundland ought to be the sole judge of the reason- 
ableness of regulations was technically rejected, but in fact sustained. 
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In accordance with its decision the Tribunal, acting under Article 
Il] of the Special Agreement, which became operative through the 
formal request of the United States, instituted a mixed commission 
of experts, consisting of a national of each party and a non-national 
named in the award, to pass upon the reasonableness of the existing 
fishery regulations applicable to Americans in treaty waters. 

It was also recommended, pursuant to Article IV of the agree 
ment, that all future laws, ordinances, and rules for the regulation 
of the fisheries before going into effect should be published in the 
official gazette of Great Britain or of the colony enacting the law 
for the period of two months; that, in case the Government of tie 
United States should consider any such regulations to be inconsistent 
with its treaty rights, it could notify the British Government to that 
effect within the two months; that such objectionable regulations 
should not be enforced against inhabitants of the United States unti: 
their reasonableness was passed upon by a Permanent Mixed Fishery 
Commission, which within five months from the submission of the 
regulations to it must render its decision. Thus, if the full periods 
of time were taken, a regulation objected to would be suspended for 
seven months. The Commission is to be composed of two nationals 
and a non-national umpire, each appointed for terms of five vedrs. 

The Tribunal has thus provided that present and future regula- 
tions, objectionable to the United States, shall be submitted to an 
impartial court of experts, who shall pass upon their appropriateness, 
reasonableness, necessity and fairness; and they have further pro- 
vided a time during which the regulations shall be held in abevance, 
long enough for American fishermen to obtain full notice of the pos- 
sible change and to arrange their affairs accordingly. 

In fact the rights of inhabitants of the United States can no 
longer be impaired by unfair or unreasonable legislation, nor can 
their interests be threatened by sudden changes in the regulations. 
The relief which the Government of the United States desired and 
which its counsel sought, was obtained. 

While the Tribunal declared the sovereignty of Great Britain to 
be complete over the fisheries, it so effectually limited its exercise 
that the treaty rights of the United States are as fully protected as 
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if the American contentions had been sustained. Great Britain 
won a technical victory upon the law, but the United States, from 
un industrial standpoint, won a far more valuable and substantial 
one upon the facts. 

QUESTION FIVE. 


The next question to demand attention, because of the principles of 
international law discussed in its presentation to the Tribunal, is 
Question Five. It relates te the meaning and interpretation of the 
word * bays” in the so-called * renunciatory clause ” of the treaty, 
which reads as follows: 

And the United States hereby renounce forever, any Liberty hereto- 
fore enjoyed or claimed by the inhabitants thereof, to take, dry, or cure 
Fish on, or within three marine miles of any of the Coasts, Bays, Creeks 
or Harbours of His Britannic Majesty’s Dominions in America not in- 
cluded within the above-mentioned limits; provided, however, that t'e 
American Fishermen shall be admitted to enter such Bays or Harboxrs 
for the purpose of Shelter and of repairing Damages therein, of pur- 
chasing Wood, and of obtaining Water, and for no other purpose what 
ever. But they shall be under such Restrictions as may be necessary to 
prevent their taking, drying or curing Fish therein, or in any other 
manner whatever abusing the Privileges hereby reserved to them. 

Question Five asks: ‘“ From where must be measured the three 
marine miles of anv of the coasts, bavs, creeks, or harbours referred 
to in the said Article?” 

‘About 1840 the Nova Scotian authorities, in their efforts to debar 
the Americans from the coast fisheries, advanced the elaim that the 
three miles from ** bays, creeks or harbours” should be measired 
from a line drawn across the entrances of these indentations from 
headland to headland irrespective of the distance. The intention 
was to keep the United States fishermen out of the large bays, par- 
ticularly the Bay of Fundy, which they frequented in search of cod 
and mackerel. This claim of Nova Seotia formed the “ headland 
theory’ made famous by the diseussions which it aroused. From 
1840 to 1888 the diplomatie correspondence between the United 
States and Great Britain is filled with arguments for and against 
the theorv; in the Houses of Congress, the Assembly of Nova Scotia, 
and the Canadian Parliament it was the subject of frequent and 
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prolonged debates ; and numerous articles upon the question appeared 
in the current literature of the periods when the controversy became 
especially bitter. 

The main argument advanced by the opponents of the theory was 
that the bays, to which the treaty referred, were those that would 
fall within the territorial jurisdiction of Great Britain by drawing 
a line three marine miles seaward from low-water mark following 
the windings of the shore. When such line did not enter a bay, 
such body of water, which necessarily could not exceed six miles in 
width, was manifestly a bay of “ His Bratannie Majesty’s Dominions 
in America,” and a line drawn across its entrance formed the line 
from which the three miles should be measured. 

Although the British Government insisted, throughout the half- 
century of controversy, that no such limitation as to the character 


of bays was intended by the negotiators of the treaty, they ordered 


their naval vessels not to interfere with American fishermen when 
the latter were more than three miles from land, and they induced 
the colonial governments to adopt a similar course. In only tw: 
cases were fishing vessels of the United States molested beyond threc 
miles from the shore, the Washington in 1843, and the Argus in 
1844. Both vessels were seized and condemned by the authorities 
of Nova Seotia. The United States Government filed claims for 
these seizures with the Mixed Commission of 1854, and in each case 
the claim was allowed and a substantial indemnity awarded. 

The seizure in 1843 took place in the Bay of Fundy, and the 
sritish Government, after two years of diplomatic discussion, and 
in spite of Nova Scotia’s protest, announced that they would relax 
their construction of the treaty so far as that bay was concerned, 
reserving, however, all the rights which they claimed. This relax- 
ation has continued since that time, and, in an exchange of notes 
between the two governments, following the signature of the Specia! 
Agreement of 1909, any question regarding the Bay of Fundy was 
withdrawn from the consideration of the arbitrators. This is in 
effect a permanent arrangement in favor of American fishermen. 

As has been said, the controversy as to bays ceased in 1888, when 
the present policy of the Dominion Government of granting licenses 
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went into force. That government for some reason, probably be- 
‘cause of its former importance, asked and obtained the insertion of 
(QJuestion Five in the Special Agreement. 

The * bay question ” from its historic interest and from the faimili- 
arity with it which had resulted from its frequent discussion, 
acquired an undue prominence in the eyes of the public. The fact 
is, measured by its industrial value, Question Five was the least 
important of the seven questions decided at The Hague. For a 


quarter of a century American fishing vessels have seldom visited 


any of the large bays along the non-treaty coasts, except the Bay of 


Fundy which is exempt from the award. Furthermore, the Tri- 
bunal, instead of laying down a fixed rule as to the extent of terri- 
torial jurisdiction over marginal seas, declared that nations, as well 
as publicists and jurists, have reached no definite agreement upon 
the subject, and that it was unable to establish a new principle for 
this arbitration. The importance of the award from an international 
point of view is, in a measure, lessened by this ruling. The interest 
in Question Five, in the matter of legal principle, lies, therefore, in 
the arguments of counsel rather than in the award of the arbitrators, 
for in the former the international law of sovereignty over coastal 
waters was invoked by both sides and fully discussed. 

The contention of the United States that bays which did not ex- 
ceed six miles in width were the bays intended by the negotiators 
in 1818, rested primarily upon evidence showing that by the term, 
“bays, ereeks or harbours of His Britannie Majesty’s Dominions 
in America,” only territorial bays were intended. It was pointed 
out that in the numerous diplomatic notes exchanged between the 
governments from 1815 to 1818 the British Government constantly 
used the expressions, “ within the limits of the British sovereignty,” 
“within the British jurisdiction,” “ within the British limits,” ete., 
in referring to the fisheries from which it was claimed American fish- 
ermen were excluded by the abrogation of their rights by the War 
of 1812. It was, therefore, claimed by the United States that it was 
fishing in British territorial waters to which Great Britain objected 
and which the United States renounced in 1818. 

The question thus raised was, What was the limit of jurisdiction 
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over marginal seas recognized by American and British statesmen in 


1818% An array of authorities were cited to show that this limit 
at that time was fixed by the range of cannon from the shore, which 
did not then exceed three marine miles, and as a result that distanee 
was taken arbitrarily as the line of ‘jurisdiction. — It was shown that 
in negotiations in 1806 between commissioners of the United State- 
and Great Britain, who signed a treaty which failed of ratitication, 
the general rule as understood in both countries was three marine 
miles from “ shore.” It was also shown that in the negotiations pre 
ceding the Treaty of 1818 * three miles from land” were frequently 
referred to. It was argued that, even if international usage as to 
the sea area over which territorial jurisdiction extended was un 
certain in 1818 —a faet, however, which was denied the three- 
marine-mile limit had been fuly recognized by the parties to the 
treaty, and that, therefore, as between them, it was settled pubhie 
law and binding upon them in their intercourse: and the treats 
ought for these reasons to be subjected to this accepted rule and the 
intent of the negotiators judged by it. It was also pointed out that 
subsequent to the treaty Great Britain by her executive acts placed 
this interpretation upon its language even after Nova Scotia had pro 
posed the * headland theory.” 

In reply to the contenticn of the United States the British counse! 
asserted that the three-mile rule applied only to “ open” coasts; and 
that the determination of whether a bay was territorial waters or 
part of the high seas depended largely wpon its configuration and 
upon the distance it extended inland, rather than upon its width at 
its entrance. They declared, and supported the declaration by many 
authorities, that whatever force there was in the argument that three 
marine miles from shore was the limit in 1818, it was ineffectual 
here since the rule did not apply to bavs and does not now apply to 
them. In this connection they relied upon the cases of Delaware 
3av and Chesapeake Bay, over which, it was pointed out, the 
United States had claimed and successfully maintained jurisdiction, 
although each exceeded six miles in width at its entrance. 

The answer of the United States to this latter argument, which: 
wes undoubtedly difficult to meet, was that at the time the claim was 
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made a condition of belligereney existed which gave to the United 
States extraordinary rights over those waters; and, that, in any event, 
other nations having acquiesced in the claim, the rights of the United 
States rested upon a principle entirely different from the general 
rule and formed an exception to it. 

The argument, however, upon which Great Britain chiefly relied, 
was that, irrespective of the existence of the three-mile rule in 1818, 
treaty, if its language was read naturally, referred to bays in 


the 
general, that is, to geographical bays, without regard to their form 
or width, and that all bodies of water named on the maps of the 


ss 
period * bays, creeks or harbors,” or commonly known as such, were 


the ones in which the United States renounced its right of fishery. 

'n this, her main contention, Great Britain was successful. The 
Tribunal in its award, after detailing the various arguments ad- 
vanced by the United States and its reasons for rejecting them, stated 
that it was “unable to understand the term * bays’ in the renuncia- 
tory clause in other than its geographical sense, by which a bay is 
to be considered an indentation of the coast, bearing a configuration 
of a particular character easy to determine specifically, but difticult 
to deseribe generally.” This expression of opinion, as a reason upon 
which to base a detinite decision, invites critical analysis, but it 
would be inappropriate here. 

In regard to the rule of international law claimed by the United 
States as applicable to embayed waters, the Tribunal announced that, 
“as no principle of international law recognizes any specified re- 
lntion between the coneavity of the bay and the requirements for 
control by the territorial sovereignty, this Tribunal is unable to 
qualify by the application of any new principle its interpretation 
of the Treaty of 1818 as excluding bays in general from the strict 
and systematic application of the three-mile rule.” This language 
would seem to support the position taken by the United States, but 
the next paragraph of the award declared, as a reason against that 
position, that “the opinion of jurists ard publicists quoted in the 
proceedings conduce to the opinion that speaking generally the three- 
mile rule should not be strictly applied to bavs.” Taken together 


these two declarations are interesting in showing the uncertainty of 
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the international law upon the subject according to the views of thx 
arbitrators, except Dr. Drago, who dissented from the decision ren 
dered upon this question. 

However, since the Tribunal found that the word * bays” in the 
renunciatory clause meant geographical and not territorial bays, it 
was unfortunately unnecessary for them to attempt the announce- 
ment of a legal rule. 

The Tribunal’s answer to Question Five was: 

In case of bays the three marine miles are to be measured from a 
straight line drawn across the body of water at the place where it ceases 
to have the configuration and characteristics of a bay. At all other 
places the three marine miles are to be measured following the sinuosities 
of the coast. 


From this decision, as has been said, Dr. Drago dissented, filing 
a dissenting opinion,® in which he said that the words “of Tis 
Britannic Majesty's Dominions in America” imported the idea of 
territorial possession; that for that reason the bays mentioned in 
the treaty must be territorial; and, therefore, the Tribunal was called 
upon and should have laid down a rule to determine such territori- 
ality. He criticised the answer made by his colleagues as failing to 
solve the practical difficulty in that 
No rule is laid out or general principle evolved for the parties to know 
what the nature of such configuration is or by what methods the points 
should be ascertained from which the bay should lose its characteristics 
as such. 


The justness of Dr. Drago’s criticism is evident; and the unsatis 
factory character of the answer is substantially admitted by the other 
arbitrators, for acting under a strained construction of Article IV 
of the Special Agreement, which authorized them to recommend to 
the parties “rules of procedure, under which all questions which 
of the treaty liber- 


may arise in the future regarding the ezercise ’ 
ties (not “ privileges,” the word used in regard to bays on the non- 


treaty coasts) might be determined “in accordace with the prin- 
ciples laid down in the award,” the arbitrators recommended that 


6 Dissenting opinion printed in this JoURNAL, 4:988.— J. B.S. 
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the parties agree to a series of arbitrary lines, described geographi- 


cally in the award, as marking the entrances of certain bays, and 
that the entrance of every other bay should be where it narrows to 
ten miles. The lines thus proposed and the ten-mile rule are more 
favorable to American interests, but still very similar to those pro- 
vided in the unratitied Bayard-Chamberlain Treaty of 1888. 

A much more serious defect than its uncertainty is to be found in 
the answer to Question Five, which it will be necessary also to 
cure by agreement between the governments. The Tribunal having 
failed to fix a rule as to the territoriality of bays, the question is 
left open as to whether or not British jurisdiction extends over the 
waters of bays further than three marine miles from the strand. 
Even if the recommendations of the arbitrators are adopted, there 
is nothing in them authorizing the British or colonial authorities to 
exercise territorial sovereignty beyond the limits generally recog- 
nized by nations. While an American vessel might fish in a large 
bay in violation of the Treaty of 1818, as modified by an agreement 
made in accordance with the Tribunal’s recommendations, it cov|! 
not be seized legally by Great Britain unless within her territorial 
waters. If the vessel was outside such waters, though within the 
bay, the violation of the treaty would be an infraction of the laws 
of the United States and only punishable in its municipal courts. 
As the two governments are as far apart to-day as they were before 
the arbitration upon the extent of territorial jurisdiction, the Tri- 
bunal has left unadjusted a question which may be fruitful of future 
disagreement and dispute. 

The five remaining questions, although of great importance to 
Americans exercising their treaty liberties and privileges, are of 
comparatively little interest from the standpoint of international law, 
since they concern the interpretation of words and the determination 
of the intent of the parties. 


QUESTION TWO. 
Question Two, relating to the right of inhabitants of the United 
States, while enjoying their fishing liberties on the treaty coasts, 
to employ non-inhabitants as members of the crews of their vessels, 
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was answered affirmatively by the Tribunal. The decision was based 
on the grounds that the liberty to take fish is an economic right, that 
the exercise of an economic right includes the right to employ ser- 
vants, that the Treaty of 1818 does not limit the right of employ 
ment to persons of a “ distinct nationality or inhabitancy,” and that 
“the liberty to take fish as an economic liberty refers not only to 
individuals doing the manual act of fishing, but also to those for 
whose profit the fish are taken.” 

The award does not, of course, debar Great Britain or her colonics 
from prohibiting British subjects from shipping on American vessels, 
but, while the acceptance of employment may be penalized, the act 


of American captains in engaging British subjects can no longer 


expose them to fines or their vessels to seizure. Tlow far the decision 


will warrant the local authorities in detaining and searching an 
American vessel in treaty waters for the purpose of removing Britis 
members of the erew, who have accepted employment in violation of 


law, is a question which may hereafter arise. 


QUESTION SIX 


The other question submitted to the Tribunal, which related to 
the meaning of words or phrases in the treaty — Question Six 
raised an issue as to the right of inhabitants ef the United States 
to take fish in the bays, harbors and creeks of Newfoundland treaty 
coasts and of the Magdalen Islands. Great Britain had never dis 
puted this right, and from 1818 American fishermen had constantly 
frequented these inland waters without protest. Tlowever, in 1905, 
when the Newfoundland Government developed its retaliatory and 
hostile policy towards American fishermen, Sir Robert Bond, then 
premier of the colony, after searching the treaty for legal excuses to 
lessen or interrupt the fishing industry of the United States on the 
west coast, advanced a novel theory as to the meaning of the language 
in which the liberty to take fish on that coast was granted to the 
United States. 

He pointed out that the liberty conferred upon the inhabitants of 
the United States, was to take fish ** on the Coasts, Bays, I'arbours 
and Creeks” of Labrador, but in the grant of such liberty in New- 
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foundland waters the word * coast was used alone, the words * bays, 
harbours and creeks” being omitted. In the case of tue Magdalen 
Islands ** shores ” took the place of * coast,” and the same omission 
of the words “ bays, harbours and creeks” occurred. Ile argued 
from these differences in the terms 6f the grant that the obvious 
intention was that, while Americans might fish along the open por- 
tions of the coasts of Newfoundland and the Magdalens, they had 
no right to enter the bays, harbors or creeks of those coosts except 
on the south coast of Newfoundland where they had the right to de 
so, not to take fish, but to dry and eure on land. If this theory had 
been sustained, American fishermen could no loneer engage in the 
lucrative winter herring fishery, which is carried on in the bays 
of the west coast of Newfoundland aid is to-day the most valuable 
industry dependent upon the rights acquired by the United Stetes in 
IS18. 

In the diplomatic correspondence which followed the hostile atti 
tude of the Newfoundland Government and preceded the suggestion 
to arbitrate, the British Government never advaneed or advocated 
the Bond theory. However, it was added to the questions to be 
answered by the Tribunal upen the request of the British Govern- 
ment, whe were forced to take this course in order to secure New- 
foundland’s unwilling assent to the modus rirend? which was to be 
operative pending the settlement of the controversy. 

The Tribunal in its award found, after reviewing the claims and 


ee 


arguments advanced by Great Britain, that “American inhabitants 
are entitled to fish in the bays, creeks and harbours of the treaty 
coasts of Newfoundland and the Magdalen Islands.” 

Under present conditions the importance of this decision to the 
fishing interests of the United States can hardly be overestimated. 
Ilad the ingenious interpretation of Sir Robert Bond been sustained, 
the liberties of the United States on the west coast would have been 
substantiallv valueless. 


QUESTIONS THREE AND FOUR 


Questions Three and Four, which relate to the right of Great 
Britain to require American fishing vessels to make entry and report 
at custom-houses, and to impose upon them customs, light, harbor end 
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similar dues, while they are exercising their liberties on the treaty 
coasts or their special privileges on the non-treaty coasts, involve the 
intent of the parties as lo regulations of a commercial character 
which do not pertain to fishing but to the presence of the vessels in 
British waters. Such regulations, though they may not directly 
restrict the liberties and privileges granted, may cause delays and 
expenditures, which might be most burdensome upon American 
fishermen. 

In the argument on behalf of the United States, while counsel 
denied the right of Great Britain to subject American vessels to any 
regulations of this character, they conceded that it was not unreason- 
able to require a fishing vessel coming from the United States to 
notify the local authorities of its presence on the treaty coasts, as 
soon after its arrival as opportunity offered, by reporting at a custom- 
house. To this extent alone the British claim was conceded. 


Adopting this concession by the United States the Tribunal in 


answering Question Three, decided : 

The requirement that an American fishing vessel should report, if 
proper conveniences for doing so are at hand, is not unreasonable, for 
the reasons stated in the foregoing opinion. There should be no such 
requirement, however, unless there be reasonably convenient opportunity 
afforded to report in person or by telegraph, either at a custom-house or 
to a customs official. 

But the exercise of the fishing liberty by the inhabitants of the 
United States should not be subjected to the purely commercial form- 
alities of report, entry and clearance at a custom-house, nor to light, 
harbor or other dues not imposed upon Newfoundland fishermen. 


In the case of American vessels entering the bays, harbors, or 
ereeks of the non-treaty coasts in the exercise of one of the four 
privileges specified in the treaty, namely, for shelter or repairs, to 
purchase wood or obtain water, Great Britain contended that, since 
the treaty provided that the exercise of the privileges should be 
“‘ under such restrictions as may be necessary to prevent their taking, 
drying or curing fish therein, or in any other manner whatever 
abusing the privileges hereby reserved to them,” the vessels were 
properly liable to the usual regulations imposed upon vessels 
approaching the colonial coasts. 
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The United States replied to this contention that such regulations 
were not restrictions “ necessary to prevent their taking, drying or 
curing fish,” which were clearly the character of regulations intended, 


that to enforce general commercial regulations would deprive the 
privileges of their chief value, and that there was no warrant unde 
the treaty for their imposition. However, as has been said, it was 
conceded that a report at customs, under certain conditions, was not 
an unreasonable requirement. 

The Tribunal, in answering Question Four, “ decided and awarded 
that such restrictions are not permissible,” but it modified this broad 
decision, in accordance with the concession of the United States, by 
declaring that it would be reasonable for American fishermen, enter- 
ing the colonial bays for any of the four purposes and remaining 
therein for more than forty-eight hours, to be required to report either 
in person or by telegraph at customs, ‘‘ if reasonably convenient 
opportunity therefor is afforded.” 

The award upon these two questions has removed a danger of exac- 
tion and of interference, of which American fishermen have had 
frequent experience in the past, and which, in view of a possible 
hostile poliey being adopted by the colonial governments, might be 


most burdensome in the future. 


QUESTION SEVEN 

Question Seven related to a state of affairs which for some time 
has existed upon the treaty coasts. American fishing vessels sail 
from their home ports either under a fishing license or under register. 
Under the latter papers they are entitled to carry a cargo for trading 
purposes, but must regularly clear at customs. Under a fishing 
license they have no trading privilege nor are they required to take 
out a clearance. 

To the practice of an American vessel engaging in trade on the 
treaty coasts and at the same time exercising the treaty liberty of 
taking fish, Great Britain objected on the grounds that it was the 
manifest intent of the negotiators of the treaty to confine the rights 
granted to fishing vessels as a special class, and that the presence 
of a registered vessel laden with goods, which claimed to be on the 


ou THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


treaty coasts for the purpose of fishing, would result in constant 


vivlations of the revenue laws, which it would be difficult to prove 


and punish, 


The United States met these objections by asserting that in 181s 


the British poliey ot monopolizing colonial trade Was in force, and 


that no foreign vessel had the right to bring a cargo into any New 


foundland port; that, when in 1830 mutual commercial privileges 


were conferred by agreement between the United States and Great 


Britain, fishing vessels were not exempted from their enjoyment, snd 


that there was nothing in the Treaty of 1818 which debarred fishing 


vessels from rights of trade subsequently acquired. 


The soundness of the arguments advanced by both sides appealed 


to the Tribunal, and, while the decision was in favor of the United 


| States, it was so modified as to remove as far as possible the danger 
of smuggling. 


After a brief statement of its reasons, the Tribunal decided 


that the inhabitants of the United States are so entitled in so far as con 
cerns this treaty, there being nothing in its provisions to disentitle them. 
provided the treaty liberty of fishing and the commercial privileges are 
not exercised concurrently. 


The word * concurrently ” is explained in the reasoned part of 


the award, in which the Tribunal, after concluding that there is noth 


ing in the treaty to prevent American vessels from being employed 


in the dual capacity, stated: 


But they can not at the same time and during the same voyage exercise 
their treaty rights and enjoy their commercial privileges, because treaty 
rights and commercial privileges are submitted to different rules, regu- 
lations and restraints. 


during the same voyage,” taken in connec 


The use of the phrase 
tion with the final answer, can have but one meaning, and to it the 


United States can not justily object. The evident intention of the 


Tribunal was to decide that an American vessel, duly authorized 1 


trade, might proceed laden to the treaty coasts, where, having coi 


formed to the laws governing trading vessels and having discharge: 


its cargo at a port of entry, it could exercise its treaty liberties with 


the same freedom as a vessel under a fishing license. That is, the 


ill 
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werd “voyage” in this connection does not mean the round trip, 
but the time occupied between departure from the home port and 
the discharge of cargo on the treaty coast. No other interpretation 
of the answer to Question Seven would be rational. 

From this review of the award of the Tribunal it is clear that, 
except as to Question Five, the answers to the seven questions were, 
from an industrial point of view, favorable to the United States. 
On the other hand, Great Britain preserved the technical integrity 
of her sovereignty over the shores and waters on which the United 
States had acquired special rights, and = suecessfully resisted the 
attempt to partition that sovereignty under the plea that the Treaty 
of 1818 created an international servitude. As to Question Five, 
Great Britain also sueeeeded in establishing her contention that the 


word “ bays” in the treaty meant geographical bays irrespective of 


their size or depth, but, in view of the Tribunal’s refusal to pass upon 
their territoriality, this important branch of the question remy ins 
undecided, so that the historie “ headland theory,” from a different 
standpoint, may again become the subject of controversy. 

The award, taken as a whole, commends itself generally, because 
it seems to furnish, except as to Question Five, a practical and perma- 
nent solution of the differences which have arisen in the past and 
which may arise in the future between the two powers who were 
parties to the Treaty of October 20, 1818. 

The final settlement, through the application of just principles 
of interpretation, of a dispute which has not infrequently during 
the past seventy years menaced the peaceful relations existing 
between the United States and Great Britain is a matter for general 
congratulation; and that this settlement has been received with 
almost universal approbation in both countries, furnishes an argu- 
ment in favor of international arbitration more potent than any 
which can be presented in behalf of the adjustment of disputes 
between nations through the peaceful agency of impartial justice. 

Rosert Lansine. 


D1 


ADDRESS OF DR. H. LAMMASCH ON OPENING THE 
ARBITRATION BETWEEN THE UNITED STATES AND 
VENEZUELA IN THE MATTER OF THE ORINOCO 
STEAMSHIP COMPANY’S CLAIM, SEPTEMBER 28, 1910. 


GENTLEMEN. — This is the second time in the course of one year 
that I have the privilege to thank their excellencies, the president 
and the members of the Administrative Council of the Permanent 
Court of International Arbitration, for their kindness in honouring 
with their presence, the inauguration of the business of a Tribunal of 
Arbitration, and to weleome a number of eminent lawyers and states- 
men of two hemispheres, my fellow-workers in solving an inter- 
uational difference, together with the agents and legal advisers of 
both parties. 

The compromise between the United States of America and the 
United States of Venezuela, signed on the thirteenth of February, 
1909, states, that the plenipotentiaries of the two powers have recog- 
nized the great importance of arbitration as a means to maintain that 
harmony, which ought to exist and increase between their respective 
nations, 

At the second Peace Conference, the United States of America and 
the Republics of Latin America played, indeed, a most active part in 
developing international arbitration. The United States of America 
were among the very first to elaborate and defend the most noticeable 
of those projects around which the discussions of this conference 
centred. 

And the manner in which the Republics of Latin America con- 
tributed to the discussions of these projects was generally noticed 
and appreciated in Europe. 

The difference between the republic of George Washington and 
that of Simon Bolivar, which is the subject of the present arbitration, 
is not of the same great political importance as the arbitration on 


which this court pronounced its decision three weeks ago. And yet, 
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besides the material interests involved, a principle of grave import- 
ance is to be decided, to wit, whether an arbitral decision can be sub- 
mitted to a revision, and, if so, on what conditions this revision can 
take place; in other words, the question is whether and to what ex- 
tent, the principle ‘non bis in eadem re” is applicable to inter- 
national law. 

In any case, whatever be the importance of the point at issue, it 
should never be forgotten that every one of our decisions is neces- 
sarily invested with an amount of theoretical and practical knowl- 
edge, which far surpasses the merits of the special case. 

Whilst the jurisdiction of the tribunals in different states is the 
consequence of the social order which prevails in them, it is by arbi- 
tral jurisdiction, by the jurisdiction of this court especially, that in 
the relations between these various states the foundations must be 
laid of that international order which is destined to become the most 
efficacious guarantee for the maintenance of justice, civilization and 
peace. 

It is this consideration which raises the functions of the members 
of this court above the powers of any national court, but it also in- 
creases the responsibility of these members, not only with regard to 
the states who appointed them, but also with regard to the world at 
large. 

We are the organs of international jurisdiction of which it may be 
said with even more truth than of national jurisdiction: “ Fiat 
justitia ne pereat mundus,” if a variation of a famous saying be 
permissible. 

With this respect a memorable example has just been given by the 
so-called “ national members ” of the Tribunal called upon to judge 
of the difference concerning the North Atlantic fisheries. I hope 
that this example may be followed by all their successors, that all who 
will come after them will remember how the arbiters, citizens of the 
contending states, have succeeded in silencing their predilections, and 
their natural desires to advance the interests of their countries, by 
their high sense of duty as impartial judges. 

Though the compromise gave them the right to have registered in 
the sentence of the court their disagreement from any part of its 
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decisions they did not avail themselves of this right in those matters, 
in which their countries could, according to the precepts of justice, 
not be allowed to be in the right. 

In admitting that their respective countries had not been right in 
every respect, these arbiters have given proof of the highest kind of 
patriotism, and have at the same time done signal service to the 
cause of humanity. 

May He who is all truth and justice Himself, aid us, also in this 
present case, to arrive at a solution which may give each of the con- 
tending states its due, and will consequently contribute to establish 


the reign of peace through justice. 


THE ORINOCO STEAMPSHIP COMPANY CASE BEFORE 
THE HAGUE TRIBUNAL 


On the 9th of April, 1911, the Hague court will celebrate its first 
decennial.!. The first decade of the court was opened by the sub- 
mission on the part of the United States and Mexico of the Pious 
Fund case to the tribunal for its decision, and of the eight cases 
so far submitted to the court and brought to trial * during the first 
decade, the United States has been a party in four, and in a fifth, 
the Japanese House Tax ease, the United States agreed to abide by 
the result. The last ease to be tried was the Orinoco Steamship 
Company case submitted by the United States and Venezuela. 

Both the Pious Fund and the Orinoco Steamship Company case 
raised important questions vitally affecting the future of interna- 
tional arbitration. Both eases were peculiar in that they dealt with 
« question which had already been once before decided by an arbitral 
iribunal. In both eases the effect of the previous arbitral decision 


was submitted as a preliminary question to the Hague court. In 


1QOn the ninth of April, 1901, the Minister of Foreign Affairs of the Nether- 
lands, as President of the Administrative Council of the Permanent Court, sent 
out a formal note enclosing a list of the judges and embodying the decision of 
the Council that in view of the impossibility of assembling the members of the 
Tribunal, the installation of the court should be deemed to have taken place 
from the mere fact of its constitution. 

2 These cases were as follows: United States vs. Mexico—the Pious Fund 
Case, decided Oct. 14, 1902; Germany, Great Britain and Italy vs. Venezuela, 
the United States of America, Belgium, France, Mexico, The Netherlands, 
Sweden and Norway —the Preferential Treatment Case, decided February 22, 
1904: Great Britain, France and Germany vs. Japan — The Japanese House Tax 
Case, decided May 22, 1905; Great Britain vs. France — the Muscat Dhows Case, 
decided August 8, 1905; France vs. Germany —the Casablanca Case, decided 
May 2, 1909; Norway vs. Sweden — the Maritime Boundary Case, decided October 
22, 1909; The United States of America vs. Great Britain — The Atlantic Coast 
Fisheries Case, decided September 6, 1910; United States of America vs. Vene- 
zuela— The Orinoco Steamship Company Case. decided October 25, 1910. One 
or two of the other cases now pending will probably be brought to trial before the 
ten year period ends. 
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the Pious Fund case the preliminary question submitted was as to 
whether the claim, as a consequence of the former decision of Sir 
Edward Thornton, umpire under the convention between the United 
States and Mexico of 1868, was within the principle of res judicata. 
The court sustained the contention of the United States, by holding 
that the rule of res judicata applies to international arbitral sen- 
tences “‘ rendered within the limits of the jurisdiction fixed by the 
compromise,’ * and accordingly rendered judgment in favor of the 
United States, without considering the merits of the claim. 

In the Orinoco Steamship Company ease the preliminary question 
was as to whether the former decision of Dr. Barge, umpire of the 
United States and Venezuelan Commission of 1903, was invalid, as 
claimed by the United States, and liable to be set aside on the grounds 
that the umpire had disregarded the terms of the submission, and 
committed essential error. The tribunal declared the Barge award 
void on a number of points, but held the award severable, and on some 
points not open to the objections advanced by the United States. 
These points, which constituted the largest items of claim, financially 
speaking, the court declined to re-examine on the merits. But as a 
result of the court’s re-examination of the points upon which it 
held the Barge award void it allowed a recovery, including interest, 
of $92,637.52 against $28,224.93 originally allowed by Dr. Barge. 

Thus for the first time the judgment of an international tribunal 
Las been annulled and revised by the decision of a second interna- 


tional tribunal. 
THE ORIGIN OF THE CLAIM 


The essential facts and circumstances out of which the Orinoco 
Steamship Company case arose may be briefly stated as follows: 

For half a century the political and commercial history of Vene- 
znela has been in large part a history of the navigation of the 
Orinoco River, and the geographical facts are such that commercially 
speaking the navigation of the Orinoco River is dependent upon 
the control of the navigation of two of the smaller mouths by which 


3 For text of the decision in the Pious Fund case, see this JOURNAL, 2:898; 
see also Foreign Relations, United States, 1902, Appendix ITI., pp. 15-18. 
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the river debouches into the ocean, known as the Macareo and. Peder- 
nales channels. On July 1, 1893, the Venezuelan executive, being 
thereunto duly empowered, promulgated a decree closing the Macareo 
and Pedernales channels to vessels engaged in foreign trade. On 
January 17, 1894, the executive entered into a contract with one 
Ellis Grell for the establishment of steamship navigation between 
Ciudad Bolivar and Maracaibo. Article 12 of this contract pro- 
vided that until the government designated ports of transshipment 
and made the requisite installations, the steamers of the concession- 
ary were permitted to ply between Trinidad and Ciudad Bolivar via 
the Macareo and Pedernales channels of the Orinoco River; by 
Article 6 the government bound itself “ not to concede to any other 
line of steamers any of the benefits, concessions, and exemptions con- 
tained in the present contract.” * This contract, therefore, as under- 
stood by the concessionary, when read in connection with the decree 
of July 1, 1893, secured for the concessionary during the life of the 
contract (fifteen years) the exclusive right to navigate the Macareo 
and Pedernales channels of the Orinoco in steam vessels between 
Trinidad and Ciudad Bolivar, subject to the privilege of the govern- 
ment to terminate this right upon the performance of a condition 
subsequent which it is not pretended was ever complied with. 

Article 14 of the Grell contract embodied the so-called Calvo 
clause, that is, it provided that, 

Questions and controversies which may arise with regard to the inter- 
pretation or execution of this contract shall be resolved by the tribunals 


of the Republic in accordance with its laws, and shall not in any case 
give occasion for international reclamations.° 


The Grell contract came by mesne transfers into the hands of the 
Orinoco Shipping and Trading Company, which, for business con- 
venience, was organized as a British corporation, ninety-nine per 
cent. of the stock and bonded indebtedness, however, being at all 
times held and owned by American citizens. The Orinoco Shipping 
and Trading Company, through circumstances which it is not neces- 


4U. S. Case, Appendix, IT: 1062. 
5U. 8S. Case, Appendix, IT:1063-4. 
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sary to set forth in detail, became the creditor of the Venezuelan 
Government for services rendered and damages sustained in the 
sum of about half a million dollars. These claims were presented 
io the Venezuelan Government in the form of an account stated, and 
on May 10, 1900, an adjustment thereof was effected with the Vene- 
zuelan Government. This adjustment was, as contended by the elaim- 
ant company, one complete transaction although it was embodied in 
two separate documents, both signed at the same place and practically 
simultaneously. One of these documents was a decree signed by Dr. 
(uintero, acting minister of the interior, on behalf of the executive, 
extending the Grell concession for a period of six years, and the other 
was a contract signed by Mr. Olcott, the managing director of the 
Orinoco Shipping and Trading Company, and Dr. Quintero, whereby 
the company acknowledged as settled all its claims against the govern 
ment and the government agreed to pay down 100,000 bolivars 
($19,200) in cash and a second 100,000 bolivars at a future date 
to be fixed by a specitied decree. The first 100,000 bolivars was 
duly paid, but the second 100,000 was not paid when agreed upon 
cr at any other time, although the date of payment was duly fixed 
by decree. 

The contract of May 10, 1900, also contained (Article 4) the 
so-called Calvo clause. 

By a decree of October 5, 1900, the Venezuelan executive re 
pealed the decree of July 1, 1893, which prohibited vessels in the 
foreign trade from navigating the Macareo and Pedernales channels. 
thereby throwing these channels open to the commerce of the world 
and destroving the monopoly claimed by the Orinoco Shipping and 
Trading Company, as the assignee of the Grell contract. Further- 
more, by a decree of December 14, 1901, the Venezuelan Govern- 
ment canceled the six-years extension granted by the decree of Mav 
10, 1900, in fulfilment of the contract of that date. The company, 
after vainly seeking relief from the Venezuelan Government, brought 
its claim to the attention of the British Foreign Office and the De- 
partment of State. 

Subsequently the American stockholders of the British corpora- 
tion, the Orinoco Shipping and Trading Company, organized the 
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Orinoco Steamship Company, a New Jersey corporation, which was 
authorized by its charter to take over as a going concern the busi- 
ness, assets and liabilities of the Orinoco Shipping and Trading 
Company. The claims of the Orinoco Steamship Company were 
presented by the Department of State along with the other American 
claims to the United States and Venezuelan Mixed Commission which 
sat at Caracas, under the protocol of February 17, 1903. By the 
terms of this protocol the commission had jurisdiction over “ all 


claims owned by citizens of the United States of America,” and this 
unusual phraseology was held by the commission to give it jurisdic- 
tion over the claim of the Orinoco Steamship Company, notwith- 
standing the technically English ownership of the claim at the time 
of its origin. 

Ly the terms of the protocol of 1903 it was provided that 

The commissioners, or in case of their disagreement, the umpire, shall 
decide all claims upon a basis of absolute equity, without regard to 
objections of a technical nature, or of the provisions of local legislation. 

It was also provided that the decisions of the commissioners and 
the umpire should be ** final and conclusive.” 

The United States and Venezuelan commissioners having dis- 
agreed as to this claim, it was submitted to the umpire of the com- 
mission, Dr. Harry Barge. The company claimed in round numbers 
$1,400,000; Dr. Barge allowed in round numbers, $28,000. 

The United States seasonably protested this award on the grounds 
that it disregarded the terms of the protocol and contained essential 
errors of law and fact, such as invalidated the award in accordance 
with the principles of international law. <A diplomatic correspond- 
ence ensued between the two governments with regard to this and 
certain other American claims which ended in the withdrawal of the 
(nited States minister from Caracas and the severance of diplomatic 
relations. With the fall of the Castro regime better counsels pre- 
vailed in Venezuela, and Mr. William I. Buchanan was sent to 
Caracas as high commissioner, representing the President of the 
United States, to negotiate for the settlement of outstanding claims 
and the resumption of diplomatic relations. Mr. Buchanan effected 
a settlement of the New York and Bermudez Company claim and 
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the Jaurett claim, and negotiated the protocol of February 13, 1909,° 
which provided for the submission of the Orinoco Steamship Com- 
pany claim, the claim of the United States and Venezuela Company, 
and the claim of the Orinoco Corporation and its predecessors to 
the Hague court for adjudication in accordance with the Hague con- 
vention as modified by the terms of the protocol. By Article 12 of 
the protocol it was agreed that nothing therein contained should pre- 
clude Venezuela from amicably adjusting the two latter claims, and 
these were accordingly satisfactorily settled by the agreement of 
Venezuela to pay $475,000 in the case of the United States and 
Venezuela Company, and $385,000 in the case of the Orinoco Cor- 
poration, both payments to be made in eight equal annual instal- 
ments.’ This left for submission at the Hague only the case of the 
Orinoco Steamship Company. 

The protocol provided for the submission of the Orinoco Steam- 
ship Company case in the following form: 

The arbitral tribunal shall first decide whether the decision of Umpire 
Barge, in this case, in view of all the circumstances and under the princi- 
ples of international law, is not void, and whether it must be considered 
so conclusive as to preclude a reexamination of the case on its merits. 
If the arbitral tribunal decides that said decision must be considered 
final, the case will be considered by the United States of America as 
closed: but on the other hand, if the arbitral tribunal decides that said 
decision of Umpire Barge should not be considered as final, said arbitral 
tribunal shall then hear, examine and determine the case and render its 
decision on the merits.® 


THE CONSTITUTION AND MEETING OF THE COURT 


The protocol furthermore provided that the tribunal should be 
composed of “ three arbitrators chosen from the * * * Permanent 
Court of The Hague.” It was expressly provided that “ No mem- 
ber of said court who is a citizen of the United States of America or of 
the United States of Venezuela shall form part of said tribunal, and 
no member of said court can appear as counsel for either nation 
before said tribunal.” (Article 4.) 


6 For the full text of this protocol, see SUPPLEMENT to this JOURNAL, 3:224. 
See also Treaties, Conventions, etc., 1776-1909, Vol. II., p. 1881. 

7 See editorial in this JoURNAL, 3:985. 

8 Appendix to U. S. Case, 1:5. 
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The United States designated His Excellency, Gonzalo de Quesada, 
Cuban Minister to Germany, whose sympathetic understanding of 
the institutions of the litigating countries, and command of the Eng- 
lish, Spanish, and French languages in which, by the terms of the 
protocol, the parties were permitted to address the tribunal, made 
his selection peculiarly appropriate. Venezuela designated in the 
first instance, His Excellency, Roque Saenz Peiia, then Argentine 
Minister at Rome, now President of the Argentine Republic, and 
when the latter was compelled to withdraw his acceptance owing 
to the high duties to which he was about to be called in his own 
country, Venezuela selected His Excellency, A. Beernaert, Minister 
of State, Member of the Chamber of Representatives of Belgium, ete. 

In accordance with Article 10 of the protocol and Article 45 of 
the Hague conventions, the two arbitrators so chosen met at The 
Hague and selected Professor H. Lammasch, Doctor of Law, Pro- 
fessor of the Univesity of Vienna, Aulie Councillor, Member of 
the Upper House of the Austrian Parliament, ete., as third arbitrator. 

he court upon organization designated Baron Michiels van Ver- 
cuynen, Secretary-General of the Permanent Court of Arbitra- 
tion, as Secretary-General of the tribunal, and Jonkheer Ro'll, 
Secretary of the Permanent Court of Arbitration, Mr. Paxton 
Hibben, Secretary of the Legation of the United States at The 
Hague, and Dr. Angel Cesar Rivas, formerly Secretary-General of 
the Venezuelan Foreign Office, as Secretaries.® 

Mr. William I. Buchanan was named agent on behalf of the 
United States, and when Mr. Buchanan was stricken down in the 
full zenith of his powers and usefulness, Mr. William Cullen Dennis 
was appointed agent. 

Mr. Frederic Duncan McKenney was designated as counsel for 
the United States, Mr. W. T. S. Doyle as assistant counsel for 
the United States, and Mr. W. Clayton Carpenter as secretary of 
the agency of the United States. Dr. Carlos F. Grisanti, who 
had been the Venezuelan commissioner upon the commission of 1903, 


® Dr. Rodriguez was first appointed secretary at the opening session, Sept. 28th, 
but withdrew, in order to act as secretary of the Venezuelan Agency, at the session 
of Oct. 6th. He was replaced by Dr. Rivas, who acted as secretary of the tribunal 
on behalf of Venezuela during the remainder of the trial. 
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vas appointed agent on behalf of the United States of Venezuela 
und Dr. José Santiago Rodriguez, secretary of the Venezuelan 
agency. 

The protocol of February 13, 1909, originally contemplated that 
the arbitral tribunal should meet at The Hague within twelve 
months from the date of its signature, that is to say, February 
13, 1910. Various postponements were had by mutual consent 
through the exchange of notes so that the dates for the arbitration 
were finally fixed as follows: 

October 15, 1909, appointment of the arbitrators designated by 
the respective governments. 

February 1, 1910, exchange of cases. 

February 15, 1910, meeting of the arbitrators to select third 
arbitrator. 

June 1, 1910, exchange of counter cases. 

September 28, 1910, meeting of the tribunal. 

The tribunal met upon the last mentioned date, September 28, 
1910, organized and adjourned until October 5, 1910. The 5th, 
6th and morning of the 7th were occupied by the United States in 
opening the case. Upon October 10th at 8 a. M., the United States, 
in accordance with the order of the court, handed in an analysis 
and summary of its opening argument. Upon October 11 the 
Venezuelan agent replied on behalf of Venezuela. October 12, re- 
sponsive to the order of the court, an analysis and summary of the 
opening oral argument in behalf of Venezuela was filed. Upon 
October 15 the United States replied, a written analysis of the 
reply being filed October 17. The Venezuelan agent made a closing 
argument October 19, filing a written analysis of his reply October 
21. In accordance with a notice given to the agents of the parties 
en October 23, the decision of the court was announced at an open 
session held October 25. 

The tribunal sat ordinarily from ten until twelve in the mornings 
and from two until four in the afternoons. 

The sessions of the court were held at the headquarters of the 
International Bureau of the Permanent Court of Arbitration at 
71 Prinsegracht, The Hague. The sessions were open to the public 


by assent of the litigating governments. 
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THE DECISION EXAMINED. 


The decision of the tribunal !° in accordance with The Hague con- 
vention states the reasons upon which it is based. These reasons are 
set forth in a series of whereases after the manner of the Civil Law. 
After quoting from the pertinent provisions of the protocol of 1909. 
and setting out the names of the arbitrators as required by the 
Ilague convention, the decision recites the protocol of 1903 and 
the award of Dr. Barge thereunder, and addresses itself to the ques- 
tion of the conelusiveness of the Barge award. 

The court recognizes that, in general, arbitral awards should be 
aecepted as final, particularly in view of the fact that there is no 
forum provided for testing their validity. It also recognizes that 
there may be exceptions to the general rule, and that in the particu- 
lur case in hand, the parties have submitted the conclusiveness of 
the Barge award of 1903 to the Hague tribunal for decision * in 
accordance with the principles of international law.” 

The court says that both parties have impliedly admitted in the 
protocol that excessive exercise of jurisdiction and essential error, 
invalidate an award, and states that the United States attacks the 
Barge award on these grounds. 

The opinion then proceeds as follows: 

Whereas, following the principles of equity in accordance with law, 
when an arbitral award embraces several independent claims, and con- 
sequently several decisions, the nullity of one is without influence on 
any of the others, more especially when as in the present case, the 
integrity and the good faith of the arbitrator are not questioned: this 
being ground for pronouncing separately on each of the points at issue; 


This proposition is the first point which seems to call for special 
comment. 

It was this holding as to the severability of the items of claim 
involved in the Barge award as explained by his written opinion 
which resulted in the failure of the tribunal to award damages to the 
United States upon the largest items of the claim as presented. 
According to this holding it was the duty of the court to apply the 


10 Printed in this JOURNAL, p. 230. 
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provisions of the protocol to each item disposed of by the Barge 
award separately, and not to re-examine any item upon the merits, 
unless the United States was able to establish attirmatively the nullity 
of the decision upon that particular point considered separately. It 
was strenuously contended by the United States in argument that 
both the letter and spirit of the protocol required an examination 
of the entire case upon its merits provided the court once got over 
the preliminary point of the finality of the Barge award. The 
lunguage of the protocol relied on, which has already been quoted, 
reads as follows: 

If the arbitral tribunal decides that said decision must be considered 
final, the case will be considered by the United States of America as 
closed; but on the other hand, if the arbitral tribunal decides that said 
decision of Umpire Barge should not be considered as final, said arbitral 
tribunal shall then hear, examine and determine the case and render its 
decision on the merits. 


The United States in the course of the argument placed the fol- 
lowing interpretation upon this provision: 

It is submitted that by the terms of this article if the court finds that 
the decision is, to quote the Spanish version, “ viciado de nutidad,” if 
it is not “ conclusive ” or “ final,” in the opinion of this honorable court, 
then the United States is entitled to have this court “ hear, examine and 
determine the case” — the entire case and each item of the claim * on 
the merits.” 1 


Although the Venezuelan Agent very naturally in his ‘“ case” and 
* counter ease ” divided his discussion of the merits of the case in ac- 
cordance with the various heads under which the United States was 
claiming, he made no such division in the discussion of the prelimi- 
nary point of revision or nullity. He did not at any time raise the 
question as to the severability of the award. On the contrary, 
although not in terms admitting the contention of the United States 
that under the provisions of the protocol it must be treated as a whole, 
his silence in the face of the American contention, coupled with 
his statement in his closing argument '* to the effect that the tribunal 


11 Argument of the U. S., p. 221. 
12 Venezuelan reply Argument, p. 1. 
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was a court of law as regards the first question but a court of equity 
as regards the question of the merits, may well be taken as a tacit 
admission of the American contention. This contention of the 
United States that the question of severability was precluded by the 
express language of the protocol was not expressly dealt with by the 
court, 

The court proceeded to the examination, item by item, of the 
claims presented to the Mixed Commission of 1903. 


(a) The 1,209,701.04 dollars. 


First in order, the court took up the sum of $1,209,701.04, 
which Dr. Barge regarded as a single claim for damages for the 
destruction of the company’s alleged exclusive concession. |The 
United States had claimed that in his decision as regards this point, 
the learned umpire had incorrectly stated the company’s claim, as 
a claim to the “ exclusive navigation of the Orinoco River by the 
Macareo or Pedernales channels,” }* whereas in fact, the concession 
claimed was for steam navigation “ between the ports of Trinidad, 
B. W. L., and Ciudad Bolivar, Venezuela, through the Macareo and 
Pedernales channels of the Orinoco River.” 14 

The court found as to this point that in view of certain language 
used by the umpire “ it is scarcely admissible that the umpire should 
lave misunderstood the text of the concession.” 

In view of the confused and varied statement of the umpire of the 
commission of 1903, and the intendments which should be indulged 
in favor of any judicial decision, this finding on the part of the 
tribunal was not unexpected. 

The court then held that the ruling of Dr. Barge on the question 
of the exclusiveness of the concession being based on his apprecia- 
tion of the facts and interpretation of the documents, matters clearly 
within his competence, does not afford any ground for revision 
and that it is therefore immaterial whether Dr. Barge’s ruling was 
right or wrong. 


13 Opinion of Dr. Barge, U. S. Case, Appendix, I:691-2; see Ralston’s Report, 
p. 87. 
14 Claimant’s Memorial, United States Case, Appendix, I:128-9; see Ralston’s 


Report, p. 99. 
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With regard to the question of the alleged exclusive concession 
the United States had contended that even assuming that the umpire 
had correctly apprehended the claim submitted to him and had de- 
cided it upon his understanding of the facts and his construction of 
the contract concession, nevertheless he had also decided against this 
ciaim on two additional grounds, namely, that the concession con- 
tract contained the so-called Calvo clause and also because the trans- 
fer of the property and claims of the Orinoco Shipping and Trading 
Company to the Orinoco Steamship Company had not been notitied 
to the Venezuelan Government in accordance with the technical pro- 
visions of Venezuelan law. It was maintained by the United States 
that even supposing the first ground assigned by the learned umpire 
was not a ground for setting aside his award the second two reasons 
assigned by him were technical objections based on local legislation 
und were therefore in disregard of the terms of the protocol and 
amounted to essential error. 

Upon this point the court says: 

Whereas the circumstance that the umpire, not content to have based 
his award on his interpretation of the contracts, which of itself should 
be deemed sufficient, has invoked other subsidiary reasons, of a rather 
more technical character, can not vitiate his decision ; 


To meet this possible view-point, which had long been antici- 
pated,'® the United States submitted the following propositions: 

First. On the assumption that the question of the non-severability 
of the award was not settled by the express language of the protocol, 
it remained to be considered in the light of the general principles 
of law. 

Second. Granting that it might be argued that had the award dealt 
only with the question as to whether or not the concession were 
exclusive, it could not have been successfully attacked by showing 
that the umpire had relied upon two inadmissible grounds so long 
as he had assigned one ground which was within his competence, 
nevertheless, inasmuch as there were other claims aside from that 
based upon the exclusiveness of the concession, and since in deciding 


15 See Senate Document No. 413, 60th Congress, Ist Session, pp. 55, 58, ete. 
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these other claims the umpire had relied entirely upon these same 
vicious reasons, it was clearly impossible to tell what effect these 
grounds had upon the decision upon the question of the exclusive 
concession, and the whole award became so tainted with the same 
vice that the principle of severability had no application. 

These contentions of the United States were not expressly dealt 
with by the court. 

The United States had also contended that Dr. Barge in making 
up the claim for $1,209,701.04 had incorrectly grouped claims of 
two entirely different natures, namely, claims for damages for the 
destruction of the alleged exclusive concession and claims on account 
stated for services rendered and damages sustained through deten- 
tion of vessels, ete., which had been given up in return for the six- 
vear extension of the Grell contract. 

The United States contended that this latter claim in the amount 
of $513,796.67 had been placed before the umpire in the alternative: 

First, as an account stated for $513,796.67 for services rendered 
and damages sustained. This was based on the theory that on the 
failure of the consideration for the settlement of May 10, 1900, 
through the destruction of the exclusive concession and the revocation 
of the six-vears extension, the original debt revived either on the 
criginal account stated or in the form of damages in a like sum 
because of the failure of consideration. 

Second, as a direct claim for damages for the revocation of the 
six-years extension, and in this aspect the claim was divided into 
two parts, by segregating the item of 100,000 bolivars, or $19,200, 
which the Venezuelan Government had agreed to pay by the contract 
of May 10, leaving the balance of the account stated, namely, 
$494,596.68 as the amount of the direct claim for the revocation of 
the six-years extension. 

The United States, therefore, contended that under the first alter- 
native the entire claim on the account stated stood upon exactly the 
same legal basis as the claim for 100,000 bolivars, and that the 
learned umpire of the commission of 1903 in disposing of this entire 
sum purely on the ground that no exclusive concession had been 
granted had entirely overlooked the alternative claim for damages 
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cn the ground of a failure of consideration for the surrender of the 
company’s claim on its account stated. To this contention the court 
responded as follows: 

Whereas the point of view from which the umpire considered the 
claim of $513,000 (afterwards reduced in the conclusions of the United 
States of America to $335,000, and being part of said sum of $1,209,- 
701.04), is the consequence of his interpretation of the contract of May 
10, 1900, and of the relation between this contract and the decree of 
the same date; 

As regards the claim for damages for the destruction of the ex- 
ciusive concession therefore, which Dr. Barge regarded as covering 
#1,209,701.04, of the company’s claim, the court found against the 
contentions of the United States, 7. e., the court, after holding the 
award severable, considered this item separately and, so considered, 
beld that Dr. Barge’s ruling on this point did not show disregard of 
the terms of the submission or essential error. The court took pains 
to point out, however, that it was not, in its view, under these cir- 
cumstances at liberty to consider the merits of the findings of 1903 
so as to say whether the claim on this point had “ been well or ill 
judged” by Dr. Barge. So far as this item of the claim is con- 
cerned the court simply answered the preliminary question by de- 
clining to hold the Barge award void. As regards the merits, there 
is nothing against the claim under this head except the findings of 
Dr. Barge in 1903, which in view of the way in which the Hague 
tribunal dealt with his decision on other points, can no longer be 
deemed to be entitled to the presumptions in their favor which ordi- 
narily attach to a judicial decision. 


(b) The Hundred Thousand Bolivars. 


The court next, took up Dr. Barge’s disposition of the question of 
the 100,000 bolivars ($19,200), due and unpaid under the contract 
of May 10,1900. The “capital argument” (l’argument capital) 
of the Agent of Venezuela '® upon which he relied to defeat the con- 
tention of the United States, that Dr. Barge had disregarded the 
terms of the protocol, was that the protocol of 1905 by the use of the 


16 Venezuelan Argument, p. 65. 
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words * justice and equity * had conferred absolute discretion upon 
the commissioners and umpire. In other words, in order to show 
that Dr. Barge did not transgress the limits of the submission, the 
Venezuelan Agent took the ground that it was impossible for him to 
have committed a departure, because there were no limits to the 
submission.'* 

In support of this construction of the words * justice and equity ” 
the Venezuelan Agent was able to quote from Merignhac, Weiss and 
Fiore.!S The United States opposed to the abstract opinions of 
these theoretical writers the constant and almost universal prac- 
tice of the United States of using this language in the protocols 
of arbitration negotiated by the United States without its ever 
having been held to confer the unrestricted authority claimed by 
Venezuela.'* Of peculiar weight in this connection were the nego- 
tiations leading up to the signature of the protocol of arbitration 
between the United States and Venezuela with reference to the 
Venezuela Steam Transportation Company case. In the course of 
those negotiations the Venezuelan negotiator, Dr. Seijas, expressed 
a fear lest the word * equity” might be interpreted in exactly the 
sense now claimed by the Venezuelan Agent, namely, so that the 


. 


arbitrators might consider themselves * arbitrary arbitrators,” rather 


than “ arbitrators de jure.” The American negotiator, Mr. Seruggs, 


. 


however, assured him that the word was equivalent to ‘‘ impartial 
justice,” and Dr. Seijas yielded the point.*° 

It was pointed out, moreover, that the words “ justice and equity ” 
were not used simpliciter in the protocols of 1903, but were combined 
with other and specific limitations upon the commissioners and um- 
pire and that the conditions which rendered the negotiation of the 
jrotocols of 1903 necessary and the decisions of the various umpires 
acting thereunder were alike conclusive against the position taken 
by the Venezuelan Agent. 

On this vital point, the finding of the tribunal was clear and 


satisfactory, reading as follows: 


17 Argument of the U. S., p. 18. 

18 Venezuelan Argument, pp. 18, 30. 32. 

19 U, S. Argument, pp. 121, 218, 220. 

20U. S. Argument, p. 122. See Senate Exec. Doc. 79, 52d Cong., Ist session. 
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Whereas the Agreement of February 17, 1903, did not invest the 
arbitrators with discretionary powers, but obliged them to give their 
decision on a basis of absolute equity without regard to objections of a 
technical nature, or to the provisions of local legislation (con arreglo 
absoluto @ la equidad, sin reparar en objec lones técnicas, ni en las dis- 


vosiciones de la legislacion local) : 
le la legis! local ) 


The United States in establishing departure from the terms of 
the protocol and essential error, relied upon the disregard of the 
rules of law laid down by the protocol for the guidance of the 
umpire as constituting such departure. This position was unequivo- 
cally sustained by the court in the following language : 

Whereas excessive exercise of power may consist, not only in deciding 
a question not submitted to the arbitrators, but also in misintepreting 
the express provisions of the agreement in respect of the way in which 
they are to reach their decisions, notably with regard to the legislation 
or the principles of law to be applied; 


Dr. Barge in disallowing the company’s claim for the 100,000 
holivars had relied upon the so-called Calvo clause in Article 4 of 
the contract of May 10, 1900, which read as follows: 


Article 4. Doubts and controversies which may arise regarding the 
interpretation and execution of this contract shall be decided by the 
Venezuelan courts in accordance with the laws of the Republic, and in 
no case shall they give rise to international claims.*! 


The United States contended that this ruling of Dr. Barge was, 
under all the cireumstances surrounding this ease, a reliance upon a 


pure technicality which was in turn founded upon a provision of 


local legislation.** 
On this point, the finding of the tribunal is as follows: 


Whereas it follows from the Agreements of 1903 and 1909 — on which 
the present arbitration is based — that the United States of Venezuela 
had by convention renounced invoking the provisions of Article 14 of 
the Grell contract and of Article 4 of the contract of May 10, 1900, 
and as, at the date of said Agreements, it was, in fact, certain that no 
lawsuit between the parties had been brought before the Venezuelan 
courts; and as the maintenance of Venezuelan jurisdiction with regard 
to these claims would have been incompatible and irreconcilable with the 
arbitration which had been instituted ; 


21U. S. Case, Appendix, 11:1139. 
22U. S. Argument, pp. 175-81, 220-26. 
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This ruling of the Hague tribunal with reference to the question 
us to the validity of the Calvo clause is believed to be of very con- 
siderable practical importance. 

The United States also claimed that the wmpire in refusing to 
allow the claim for the 100,000 bolivars, because of the failure to 
votify the Venezuelan Government of the transfer of the Orinoco 
Shipping and Trading Company to the Orinoco Steamship Com- 
pany, relied upon a technical objection based on the local legislation. 

The court sustained this contention in the following language : 

Whereas there is question not of the cession of a concession but of the 
cession of a debt, and as the omission to notify previously the cession of 
a debt constitutes but a failure to observe a prescription of local legisla- 
tion, though a similar prescription also exists in other legislations, it 
cannot be considered as required by absolute equity, at least when the 
debtor actually possessed knowledge of the cession and has paid neither 


the assignor nor the assignee ; 


It therefore appears that as regards the claim for the 100,000 
bolivars the contentions of the United States were sustained in all 
respects. The court held the Barge award void on this point and 


allowed the entire amount to the United States. 


(ec) Various items amounting to $147,638.79 


Still following the classification of the learned umpire of 1905 
the court next took up his disposition of various items amounting 
in all to $147,638.79. The court found that Dr. Barge had dis- 
allowed an item of $1,053 claimed for the transportation of freight 
and passengers, two items amounting respectively to $28,845.20 and 
S769.22, because of the failure already referred to in notifying the 
Venezuelan Government of the transfer to the Orinoco Steamship 
Company. The court accordingly held the umpire’s decision void 
as to these sums and on the merits allowed them to the United 
States. 

As regards two items for $19,571.34 and $3,509.22, also disal- 
lowed by Dr. Barge for want of notice, the court held that the 
United States had not made ont its ease and therefore, “as both 
claims must * * * be reieeted on their merits, though on other 
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grounds, the annulment of the award on this point would be without 
interest.”’ 

As regards the remainder of the items under this head the United 
States had not claimed that, considered separately, the wmpire’s 
«ction afforded grounds for revision, and the court, in accordance with 
its view as to the severability of the award, declined to re-examine 
these claims upon their merits. 

Aside from its holding as to severability, therefore, the findings 
cf the court under this head were generally responsive to the con- 
tentions of the United States. 


(d) Counsel fees and interest. 
The holding of the court as to the claim of the United States for 
ccunsel fees was as follows: 


Whereas the claim for 25,000 dollars for counsel fees and expenses of 
litigation has been disallowed by the umpire in consequence of the rejec- 
tion of the greater part of the claims of the United States of America, 
and as by the present award some of these claims having been admitted 
it seems equitable to allow part of this sum, which the tribunal fixes 
ex aequo et bono at 7,000 dollars ; 

This holding is of interest because it involved the recognition on 
the part of the Hague court of the propriety of an allowance for 
counsel fees and expenses even in the absence of any special stipula- 
tion with regard thereto in the protocol of submission. While the 
United States did not make any specific claim for additional counsel 
fees and expenses on account of the presentation of the case to the 
Hague court, this additional labor and expense was suggested to the 
court as a matter to be considered in passing upon the original claim 
for counsel fees, ex aequo et bono. 

The tribunal allowed interest at the rate of 3% upon all sums 
awarded to the United States except the allowance of counsel fees, 
interest to be caleulated from June 16, 1903, the date of the filine 
of the claim before the Mixed Commission of 1903, until the date of 
yavment.2*> As respects the rate of interest the tribural &bserved : 

23 The Venezuelan Agent, invoking Article 82 of the Hague convention, ad 
dressed a letter to the President of the Tribunal, requesting an interpretation of 


the award on these points. 
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Whereas the Venezuelan law fixes the legal interest at 3% and as, 
under these conditions, the tribunal, though aware of the insufficiency 
of this percentage, can not allow more ; 


The allowance of interest after the date of the Barge award is all 
the more significant because the Venezuelan Agent made specific 
objection on the ground that it did not * seem equitable that Vene- 
zucla should be prejudiced because she has obtained a favorable 
judgment.” 

The decision provides that payment shall be made within two 
iwonths after the date of the award.*° 


THE RESULTS OF THE DECISION, 

The findings of the court resulted in an allowance im all of 
$64,412.59, besides the $28,224.93 originally allowed by Dr. Barge, 
making a total recovery, including interest caleulated to December 
25, 1910, the last day for payment, of $92,657.52. 

While the amount recovered is not so large as had been hoped for, 
it should be noted in justice to the claimant company that as regards 
the items which the court did review on the merits, namely, the 
second cash instalment withheld of $19,200; the $1,055 for passages 
and freights; the $25,845.20 for the hire of steamers; the ‘$769.22 
for the hire of the steamers Masparro and Socorro; the $19,571.35 
for alleged illegal taxes; and the $3,509.22 for the retention of the 
Bolivar, the court allowed them all at the figures claimed by the 
United States except the last two. That is to sav, out of SOO 947.98 
claimed by the United States before the Commission of 1903, but 
disallowed by Dr. Barge, the umpire of that Commission, which 
iiems were reviewed by the Hague tribunal on their merits, the 
tribunal allowed $48,852.42 or substantially two thirds of the amount 
claimed. 

The view which the court took as to the severability of the award, 
a matter of law, going to the preliminary question submitted, not its 
*ppreciation of the real merits, resulted in cutting down the award. 

24 Letter of Venezuelan Agent to Tribunal, Oct. 21, 1910. 
25 This does not apply to the $28,224.93 originally allowed by Dr. Barge, which 
is being paid in instalments in accordance with the protocol of 19063. The balance, 


$64,412.59 (including interest to date of payment), was duly paid by Venezuela 
Within the period specified by the court, 
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Turning from the financial to the legal aspects of the decision, 
the all important thing about the decision is that for the first time 
un international award has been annulled by an international tribunal. 
While the authority of the decision as a precedent as to the grounds 
upon which such an award may properly be annulled is somewhat 
weakened by the court’s reference to the implied admissions of the 
jrotocol of submission, it is believed that it may fairly be said to 
have decided that departure from the terms of the protocol is a just 
ground for annulling an international award and furthermore that 
disregard of the rules of law enjoined by the terms of submission 
amounts to a departure from the submission. 

As to the second ground of nullity alleged by the United States, 
namely, essential error, Venezuela contended that essential error as 
understood by the Institute of International Law referred to error 
caused by false evidence," either written or oral. The United 
States maintained that essential error as understood by the Institute 
cf International Law and other authorities was the equivalent of a 
denial of justice.** The Venezuelan Agent in argument suggested 
that the court would render a great service to international law by 
cetining essential error, but the opinion of the court does not contain 
any expression on the point. 

It did, however, set aside the award, thereby defining at least one 
kind of essential error, namely, departure, and it is believed that 
there is nothing in the positive or negative action of the court which 
is unfriendly to the further contention of the United States that 
there may be essential error without any departure except that which 
arises from a palpable denial of justice. 

The findings of the court thoroughly justify the refusal of the 
United States to aecept the Barge award as conclusive and vin- 
dicate its course in bringing that award before the bar of the Hague 
tribunal. It is believed that the decision marks a real advance in 
the slow, gradual process of turning arbitration from a diplomatic 


into a judicial remedy. 


26 Venezuelan Case, pp. 28-9: Venezuelan Counter Case, p. 37. 


27 U. S. Argument, pp. 82-91. 
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QUESTIONS OF PLEADING AND PROCEDURE, 


Several questions of pleading and procedure arose in the course 
of the presentation of the ease which, although they had no im- 
portant bearing on the result, suggest some considerations of possible 
future interest. Inasmuch as the important matter of arbitral pro- 
ccdure is still in a formative stage and there is comparatively little 
in print upon the subject, it is believed that it may be useful to 
riake brief mention of these matters, especially since the real discus- 
sion of these questions of procedure was generally had in camera 
and is therefore nowhere else recorded. 

The protocol of submission in the Orinoco Steamship Company 
case required each government to submit a * case with the documents 
and evidence on which it relies” (Article 7), and permitted the pre- 
sentation of a * counter ease with documents and additional evidence 
and depositions ” (Article 7), and likewise entitled each government 
to “amake its arguments before the arbitral tribunal either orally or 
in writing.” (Article 7; see also Article 10.) 

These provisions in the view of the United States marked a clear 
distinction between the funetions of the ** case’ and the argument. 
The province of the ‘ease’ as understood by the United States 
was * analogous to that of the declaration or complaint in municipal 
law, namely, to set forth the facets and cireumstanees upon which 
cach government bases its position.” 7% No effort was made in 
cither the case or the counter case to “ argue the law or marshal 
the facts,” °° this latter function being reserved for the printed and 
oral argument.*° The Venezuelan case, on the other hand, con- 
tuined not only a clear exposition of the facts from the Venezuelan 
view-point but also arguments of the various questions of law and 
fact believed by Venezuela to be involved in the ease. And the 
Venezuelan counter case followed the same lines. 

One practical disadvantage of the Venezuelan method was that 
a considerable portion of the Venezuelan case and counter case was 


28U, S. Counter Case, p. 4. 
29 U.S. Case, p. 6. 
30 U, S. Counter Case, p 5. 
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devoted either to establishing matters conceded by the United States 
er to attacking positions which the United States had not assumed 
und did not assume. <A practical advantage of the Venezuelan 
method was that the members of the tribunal took their places upon 
the bench fully acquainted with the strength of the Venezuelan posi- 
tion and unacquainted with the strength of the position of the United 
States which had as yet not been fully disclosed, and therefore in a 
ieasure necessarily prepossessed in favor of the Venezuelan view- 
point. A similar divergence as to the understanding of the functions 
of the case, counter case and argument appeared in the North Atlantic 
Coast Fisheries arbitration between the United States and Great 
Britain and in the Alaskan Boundary arbitration. The construetion 
which the United States placed upon the functions of the Case, 
Counter Case and Argument in the Orinoco Steamship Company 
case was, not only in accordance with the practice of the United 
States in eases of this kind where there is distinct provision made 
both for “ease” and argument, but it is believed to have been in 
aecordanee with the letter and spirit of the protocol and in the 
interest of orderly procedure. It is highly desirable, however, that 
ir the future some common understanding of the term “ case” 
(** Memoire ” of the Ilague conventions) should be lad. 

This difference in the conceptions held by the two parties litigant, 
is to the proper function of “case” and argument, resulted in a 
motion on the part of the Venezuelan Agent to contine the United 
States in argument to a discussion of the questions mdicated in the 
instructions of the Department of State of February 28, 1907, to the 
American Legation at Caracas, which were reproduced in the case 
ef the United States. The Venezuelan Agent first gave notice in 
eamera before the formal proceedings began of his intention to make 
this motion, but when the court indicated an intention to settle the 
matter by handing down a rule at the opening session, directing the 
United States to make more precise its grounds for attacking the 
Barge award, the Venezuelan Agent forebore to press his motion. 
At the first session, September 28th, the court made the rule as indi- 
cated, and the United States filed a memorandum in compliance 
therewith at the next session, October 5th. Then the Agent of the 
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United States made his opening argument. At the close of his 
ergument the Venezuelan Agent returned to the charge as may be 
seen from the following extract from the protocol of the session of 
October 6th: 

Mr. Grisanti, Agent of Venezuela, declared that, after reading the 
analysis which the Agent of the United States presented to him in the 
session of yesterday, he insists upon calling the attention of the court to 
the following preliminary point: 

That the case submitted to this honorable court should be limited to 
the questions indicated in the instructions of the Secretary of State of 
the United States to the American Legation at Caracas, which were 
transmitted to the Minister for Foreign Affairs of Venezuela. 

Mr. Grisanti begged the court to be good enough to inform him in 
what session he should exercise this right.” 


The court, at the afternoon session, made the following ruling: 


The tribunal, in answer to the question put to it by the Agent of 
Venezuela, is of opinion that, at the point which the discussion has 
arrived, it is preferable that the plaintiff party should develop its system 
completely, it being understood, however, that neither precedent nor 
prejudice to the defendant party may result therefrom.** 


Accordingly counsel were allowed to complete the opening argn- 
nent for the United States, and it was only when the Venezuelan 
Agent arose to make his opening argument that he finally got an 
opportunity to present and argue his preliminary motion. Ile 
criticised the ease of the United States beeause it did not disclose 
the line of argument upon the propositions of law and fact which 
the United States intended to pursue, and maintained that since the 
only specitieations of departure were those which were set forth in 
the instructions of the Department of State to the American Lega- 
tion at Caraeas, February 28, 1907, which were reproduced in the 
ease, the United States should be contined in its argument to these 
same specifications. 

In its reply argument the United States maintained the suttciency 
of the allegations of its ease and counter ease and criticised the 
motion of the Venezuelan Agent as itself failing in precision inas- 


21 Protoeol of October 6th. 
22 
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much as it failed to point out what contention in the argument of 
the United States should have been excluded, leaving it to the tri 
bunal itself to determine wherein the argument of the United 
States failed to conform to the standard set up by the Venezuelan 
Agent, and finally the United States was able to answer that any 
supposed shortcoming in its case in this respect had been supplied 
by the memorandum handed in in compliance with the order of the 
court. The Venezuelan Agent did not refer to his “ preliminary 
point in his concluding argument, and it was not further noticed 
by the court. 

While it is believed that the action taken by the court in this 
matter safeguarded all the substantial rights of both parties, it is 
suggested that it would have been more correct, if the Venezuelan 
Agent had been permitted to make his motion formally in open court 
at the first session and the matter had been then and there disposed 
o1, after hearing both sides, by granting the rule which was actually 
granted, if the court was so advised. The course actually adopted 
of granting on the motion of the court, without any opportunity for 
ciscussion In open court, other and different relief from that which 
was asked and then permitting the original motion to be brought 
Torward and argued after it was too late to grant ihe relief sought, 
ut least to its fullest extent, does not commend itself as an orderly 
inethod of procedure. All such matters will, of course, adjust them- 
selves as the adjective law of arbitral procedure becomes settled. 

The parties litigant differed sharply on still another matter of 
procedure, As has been noted the protocol in this ease submitted a 
preliminary question to the court for its decision, namely, whether 
the Barge decision must be considered so conclusive as to preclude a 
re-examination of the case on its merits. It was only in case the 
tribunal resolved this question in the negative that it was called 
non to pass upon the merits of the case. Although the protocol 
thus clearly defined the two questions at issue and the order in 
which they are to be decided the United States consistently main- 


tained in its case, counter case and argument,** that the two questions 


33 See U.S. Case, p. 5: Counter Case, p. 5; Argument, pp. 12-16. 
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did not lend themselves to separate and distinct treatment, but that 
‘it is necessary to understand the second question in order to answer 
the first,""* and that therefore it was necessary fully to consider 
and diseuss the merits of the case presented to Dr. Barge in order 
intelligently to point out the departures and errors upon which it 
was claimed that the Barge award should be set aside. This inethod 
ef treatment on the part of the United States was strenuously ob- 
jected to by Venezuela,*? the Venezuelan Agent contending that the 
United States was endeavoring to confuse the two distinct questions 
submitted by the protocol. The president of the tribunal in camera, 
however, rather indieated his approval of the position of the United 
States, although nothing was made of record on the subject, and the 
United States was in practice permitted to develop its argument in 
secordance with the American contention upon both points. The 
Venezuelan Agent, however, although he treated the merits in a 
separate brief in his ease and counter ease, failed to avail himself 
of his right to go into the merits upon the oral argument, either in 
his opening or closing address, and rested his entire case so far as 
the oral argument was concerned upon the Venezuelan contention 


as to the conclusiveness of the Barge award. 


LANGUAGE 

The protocol provided (Article 6) ‘in the presentation of cases 
to the arbitral tribunal both parties may use the French, English or 
Spanish language.” 

This provision only applied to the presentation of cases by the 
parties. The protocol made no express provision as to the language 
of the tribunal itself. However, Article 11 of the protocol incor- 
porated the Hague conventions by reference unless inconsistent with 
the provisions of the protocol, and by Article 61 of the Hague con- 
vention of 1907, it is provided: 


If the question as to what languages are to be used has not been settled 
by the compromise, it shall be decided by the tribunal. 


34 Argument of the U. S., p. 16. 
25 Venezuelan Counter Case, pp. 1-13. 
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The question of the language to be used by the court was informally 
discussed in camera by the president with the agents of the two 
countries, and acting under the authority of the provisions above 
quoted the court at its first session handed down the following ruling 
us to the language to be used by the tribunal itself: 

2. The minutes of the meetings and the award will be in French and 
will alone have an authentic value; they will be accompanied by an 
English translation ; 

3. The members of the tribunal will make use of the English and 
French languages during the discussion. 


The English translation of all protocols furnished by the court in 
accordance with this ruling was entitled * Official translation.” 
The representatives of the United States addressed the court in Eng- 
lish and the Agent of Venezuela spoke in French. The president 
of the tribunal in case of questions or interruptions addressed thi 
Agent and counsel of the United States in English and the Vene- 
zuelan Agent in French. 

A brief review of the experience of the United States in the matter 
ef language before the Hague tribunal may not be inappropriate. 
In the Pious Fund case the protocol was silent upon the question of 
language. “ The official language of the court was French, but 

the right was extended to the representatives of the United 


2G 


States to address the eourt in Enelish.”’ oe The members of the 


tribunal which decided the Pious Fund case, on the day of render- 
ing their decision, addressed a note to the Netherlands Minister of 
Foreign Affairs making certain suggestions which they considered 
important as to the conduct of future arbitrations. With regard to 


the question of language they made the following recommendation : 


Article XXXVIII of The Hague Convention [of 1899] leaves to the 
arbitral tribunal the choice of the language it shall use and shall au- 
thorize to be used before it. 

While acknowledging the wisdom of this stipulation, the undersigned 
deem it necessary to direct the attention of the governments in litiga- 
tion to the necessity of arriving at an agreement beforehand with regard 
to the language they may desire the discussions before the tribunal to 
take place in. It is absolutely necessary that the point be made clear 


36 Report of the Agent of the United States, Hon. Jackson H. Ralston, in the 
Pious Fund Case, Appendix II, Foreign Relations of the United States, 1902, p. 12. 
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prior to the commencement of the labors of the tribunal in order that 
the selection of the agent and counsel may be made with a view to their 
knowledge of the language in which the pleadings before the arbitrators 
are to be made. The necessity of translating, for the use of counsel, 
the speeches made before the tribunal, inevitably provokes a great loss 
of time. In view of these observations it is desirable : — 

That the choice of the agent and counsel before the arbitral tri- 
hunal be made in conformity with the wishes of the powers in litigation 
as to the languages to be used before the tribunal, and 

That future compromises shal] state the desire or decision of the con- 
tracting powers in this regard.** 


Acting in accordance with this suggestion the protocol for the 
submission of the Venezuelan Preferential Case provided : 


The proceedings shall be carried on in the English language but 
arguments may with permission of the tribunal be made in any other 
language also. 


Nevertheless, Judge Pentield, Agent for the United States and 
Venezuela, was compelled to report to the Department of State as 
follows: 


Notwithstanding the plain provision of the protocol that the proceed- 
ings should be conducted in the English language, the preliminary 
notices of the tribunal were issued in the French language. 

The president of the tribunal used the French language exclusively 
during the entire proceedings. The delegates of the French Government 
contended for the use of French as the official language. The counsel 
for Venezuela and the United States, as well as those of Great Britain 
and Germany, contended that the terms of the protocols had settled the 
question in advance. The tribunal finally decided to recognize the 
English as the official language of the proceedings and the French 
language as subsidiary, and equally authentic, on the ground that it was 
familiar to the arbitrators and to the majority of the representatives. 
The oral arguments of counsel were permitted to be made in English 
or French only, while the record of the proceedings was made up in both 


28 
\anguages. 


And Judge Penfield recommended that in future arbitrations 


The protocol should prescribe the language of the proceedings and of 
the debates, and that the arbitrators selected must have sufficient knowl- 
edge of that language to be able to understand and speak it readily.*® 


87 See SUPPLEMENT, p. 74, where this letter is reproduced in full. 

3* Report of Judge Penfield, Agent of the United States, in the Venezuelan 
Arbitration before the Hague Tribunal, 1903, p. 18. 
29 Tbid, p. 20. 
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In the fisheries arbitration with Great Britain the protocol pro- 
vided for the use of the English language, and the arbitrators were 
selected by the two governments acting jointly with reference to 
this requirement in the protocol and no diflienlty arose. In the 
present case, the protocol, as already noted, authorized both parties 
to use French, English, or Spanish. This provision authorizing 
the use of a third or neutral language — Freneh — whieh it was 
understood was suggested by the Venezuelan negotiator, proved in 
practice simply to complicate a question always sufficiently diffi 
cult. The arbitrator selected by the Government of Venezuela 
was unable to read or understand either English or Spanish, the 
languages of the parties. This made it necessary to present the 
ease, counter ease, and written argument of both parties in the 
French translation as well as in the English or Spanish original, in 
order that this arbitrator might be able to understand the case at all,*° 
und rendered wholly barren, so far as he was concerned, the right 
ef the United States to address the tribunal in English. For it is 
obvious that the right to speak or write English is futile unless it 
implies a complementary duty on the part of the members of the 
tribunal to understand the English which is spoken or written. 

It is respectfully observed that all that the judges in the Pious 
Fund ease said as to the necessity of the choice of agent and counsel 
“in conformity with the wishes of the powers in litigation as to the 
languages to be used before the tribunal” is equally true with 
respect to the judges, and Judge Penfield’s recommendation that the 
arbitrators selected should understand the language or languages pre- 
seribed by the protocol is believed to be not only reasonable, but 
necessary. 

The attempt to introduce a third or neutral language simply in- 
creases the confusion and expense unless the language of both parties 
be abandoned and the third language adopted as the sole language 
to be used before the tribunal. But whether the languages per- 


40 The representatives of the United States were, however, at all times careful 
to maintain that the French translation was furnished as a matter of courtesy 


and could not be demanded as of right. 
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mitted to the parties be few or many, it should be distinetly provided 
in the protocol of submission that only judges who can understand 
them shall sit in the ease. 

CONCLUSION 

In closing this article it seems desirable to eall special attention 
to the following excellent provision contained in the protocol, a pro- 
vision which has already been quoted : 

No member of said court who is a citizen of the United States of 
America or of the United States of Venezuela shall form part of said 
arbitral tribunal, and no member of said court can appear as counsel 
for either nation before said tribunal. 


The objections to the appearance of members of the permanent 
iiague panel before the court were so forcibly and suecinetly stated 
in the letter addressed by the counsel for Venezuela in the Prefer- 
ential Treatment Case to the Administrative Bureau of the Perma- 
nent Court *' as to require no restatement. It is a matter of regret 
that the conclusions stated in this letter were only partially embodied 
in the Hague convention as modified by the Second Hague Confer- 
ence, Which, in Article 62, merely provides that * the members of 
the Permanent Court may not act as agents, counsel or advocates 
except on behalf of the power which appointed them members of the 
court.” 

It is believed that the total prohibition in the present protocol 
which was suggested by the American negotiator is a distinet im- 
provement over the provision of the Hague convention. 

Of still greater importance is the self-denving proviso of the 
present protocol which excluded nationals from the tribunal.4'” The 
objection to a tribunal composed of nationals and neutrals has 
nowhere been more clearly and forcibly stated than by Mr. Carter 
in a letter to the Secretary of State, based on his experience as 
counsel for the United States in the Behring Sea Arbitration. As 
Mr. Carter points out, the presence of nationals upon a tribunal not 


41 See Judge Penfield’s report (cited supra), p. 131, at p. 134. 
41a The terms of submission in the Pious Fund and Venezuela Preferential 


cases contain a similar proviso. 
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only is likely to impair the impartially of the tribunal so far as the 
rationals are concerned, but has the far greater disadvantage of tend- 
ing to make it “ impossible for the neutral arbitrators to be judges ” 
without humiliating one or the other of the national judges with 
whom they are associated,*? and therefore usually results in a com- 
promise, the great bane of international arbitration. As Gallatin, 
who prepared the ease of the United States in the Northeastern 
Boundary Arbitration, rightly predicted with reference to that arbi- 
tration, an “ arbitrator whether he be king or farmer rarely decides 
cn strict principle of law, he has always a bias to try if possible to 
split the difference,” and this has been the chief complaint of those 
interested in the practical working of arbitration from that day to 
this. 

In the language of the late President Harrison, vainly pleading 
for a judicial decision from the Anglo-Venezuelan Tribunal of 1899, 
if conventions, if accommodations, and if the rule of give and take are 
to be used, then let the diplomatists settle the question. But when these 
have failed in their work and the question between two great nations is 
submitted for judgment, it seems to me necessarily to imply the introduc- 
tion of a judicial element into the tripunal.** 


Peace and justice and law are an indivisible triology.** In the long 
run peace can only be achieved through justice, according to law, not 
through compromise. 

It is believed that the provision of the present protocol excluding 
nationals and excluding members of the permanent panel from par- 
tieipating in the trial of the case is a distinet contribution in the 
slow process of creating an international tribunal which shall really 
administer justice between nations. 

Cutten DeEnnIs. 


42See address of Honorable John W. Foster, Proceedings of the American 
Society of International Law, 1909, p. 29, in which he quotes from Mr. Carter's 
letter 

#3 General Harrison’s Argument in the British-Venezuelan Boundary Dispute, 
Proceedings, 11:29-82. Cited by General Foster, see supra. 

44°° Thus peace is maintained by justice which is the fruit of government as 


government is from society and society from consent.” Penn: Essay toward the 


Present and Future Peace of Europe. 


ADDRESS OF DR. H. LAMMASCIL ON CLOSING TILE 
ARBITRATION BETWEEN THE UNITED STATES 
AND VENEZUELA IN THE MATTER OF THE 
ORINOCO STEAMSHIP COMPANY’S CLAIM, OCTO- 
BER 25, 1910. 


The two past years have been very fertile in the development of 
international arbitration. 

The number of arbitration conventions concluded between the 
Powers and the number of eases submitted to the arbitration of this 
court, or to tribunals constituted for the purpose, has considerably 
increased ; the confidence of states in this method of solution of inter- 
rational disputes is more marked vear by year; the soil is well pre- 
pared for the Third Peace Conference, which is to meet in four or 
five vears for the further development of this institution, so neces- 
sary to the well-being of the community of nations. 

We hope that the award which the tribunal has agreed upon may 
contribute to the stability of arbitral jurisdiction, recognizing as it 
does, in principle, the immutable character of arbitral awards, while 
at the same time admitting that, in cases like the present one, an 
agreement between the parties may result in exceptions at times 
useful and justified. The decision upon the different claims em- 
braced in this litigation are only the logical consequence of these 
principles upheld by the tribunal. 


GOVERNMENTS DE FACTO 


International law, perhaps more than any other branch of the 
science, is progressive, In its study, the elements of this progress 
should be traced to their origin. International law has been a growth 
of mutual understanding between nations, developed out of neces- 
sities of particular situations, ripening gradually from precedent to 
precedent and finally formulated and codified in international con- 
ventions and treaties. Of these the most notable are the conventions 
adopted at the two conferences held at The Hague in 1899 and 1907, 

It is not surprising to find that times of war have given rise to 
many of the rules which nations have gradually come to recogniz 
and embodied in the system which has become conimon to them all. 
In times of peace the situation adapts itself more readily to the re- 
quirements of each nation. War necessarily displaces the ordinary 
course of business and human conduct. 

In the Wars of the Roses we find the beginning of our modern 
law in reference to governments de facto. There was a ease of a 
controversy between rival claimants to the throne of England. The 
Duke of York and the Duke of Lancaster each claimed to be the 
lawful sovereign. Wars broke out and continued for over a century. 
In the course of these wars one claimant was sometimes the ruling 
sovereign and his rival was in exile, or engaged in warfare on English 
territory. Then the ruling sovereign would be defeated in battle, 
in his turn would flee and his rival would come to the throne. 
Finally in the battle of Bosworth Field, Richard [IT was slain, 
Henry VII united by his marriage the pretensions of both houses 
and the controversy ceased. During this long period of intestine 
warfare, men lived and did business; they manufactured and traded ; 
they carried on their farms and sold the fruit thereof; and the courts 
of England found it necessary to declare, and did declare that the 


sovereign who was actuaily at the head of the government and did 
actually govern was entitled to the obedience of all within his juris- 
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diction, whatever might be the fate of war and the subsequent change 
in dynasty. 

In the year 1494 (11 Ilen. VII, ch. I) it was enacted that no 
person who fellowed the king in power to war should be convicted 
of treason for that cause. Blackstone, Coke, and Hawkins lay it 
down that this act is declaratory of the common law, ‘for which Coke 
refers to 4 FE. 3:9 E. 4: 1, 2.' 

From this beginning the present system of law on the subject of 
governments de facto has developed. 

We will consider it (1) with reference to temporary occupation 
in time of war; (IL) with reference to possession as the result of 


conquest; (IIL) in times of peace. 


I 


When as incidental to war the territory of the enemy is invaded 
and occupied, an attempt was originally made by writers on inter- 
national law to apply the doctrine of Roman law with reference to 
abandoned or uninhabited land. The conquered territory was 
treated as res nullius, the property of nobody, and it was considered 
that for the time being the invader who came into possession of it 
maintained, by reason thereof, sovereignty over the territory thus 
oceupied. But this rule was so manifestly founded upon a legal 
fiction that it failed to obtain permanent support. The doctrine then 
adopted by some writers on the subject was that the invader, by 
reason of his temporary success in war, became the quasi-sovereign 
of the territory occupied, and that this gave him a claim of right to 
the obedience of the hostile people. But gradually this untenable 
position has been abandoned. The rights of the invaders are meas- 
ured by the necessities of war. Whatever is necessary in order to 
enable the invaders to prosecute the war and maintain effectively the 
position of the conquered territory is permitted to them.? For 
example, during the Franco-Prussian war the German military 


13 Inst. 7; 4 Bla. Comm. 77, 78; 1 Hawkins P. C. 87, 89. Blackstone’s lan- 
guage is (p. 78): “ When, therefore, a.1 usurper is in possession, the subject is 
excused and justified in obeying and giving him assistance.” 

2 Hall, International Law (6th Ed.), 425, 458-463. 
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authorities issued orders punishing with death any inhabitants of 
the French territory which they had oceupied who should give aid 
io the bodies of irregular troops called franc-tireurs, who were au- 
thorized by the French Government ana were carrying on a certain 
cuerilla warfare within the German lines. It is obvious that assist- 
wnee given by the local inhabitants to these troops was really an act 
of war, and that they could not, under the claim of being non-com- 
hatants, shield themselves from being treated as active enemies if 
they gave assistance and support to those who were carrying on actual 
hostilities. 

The occupation of the French territory continued for months. 
During this period it naturally became necessary to have some civil 
authority, and the invaders recognized and adopted the existing law, 
and authorized the existing subordinate civil authorities to ad- 
minister it. The superior officers were superseded by military 
appointees.* 

During this occupation the French law continued to be adminis- 
tered by the officials who administered civil government, by the con- 
sent and under the authority of the invaders.* 

A temporary occupation of the character under consideration took 
place during the War of 1812. The port of Castine, in Maine, which 
is near the Canada border, was captured by the British in 1814. 
They established a custom house and imposed duties upon goods im- 
ported there. Citizens of the United States who were domiciled in 
Castine remained during this occupation, imported goods and paid 
duty upon them to the British authorities. In 1815, after the ratifi- 
eation of the treaty of peace, the United States resumed possession 
of the port, and the collector of that district claimed that duties were 
payable to the United States upon the goods which remained in the 
port and had not been consumed. The Supreme Court of the United 
States, however, held that transactions under the authority of the 
British law which took place and were consummated during the 
occupation were valid. In United States v. Rice, 4 Wheat. 246 
(1819), at page 254, Mr. Justice Story thus stated the rule, deliver- 
ing the opinion of the court: 


3 Tbid, pp. 466, 471. 
4 Ibid, p. 471. 
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By the conquest and military occupation of Castine, the enemy acquired 
that firm possession which enabled him to exercise the fullest rights of 
sovereignty over that place. The sovereignty of the United States over 
the territory was, of course, suspended, and the laws of the United States 
could no longer be rightfully enforced there, or be obligatory upon the 
inhabitants who remained and submitted to the conquerors. By the sur- 
render, the inhabitants passed under a temporary allegiance to the British 
government, and were bound by such laws, and such only, as it chose to 
recognize and impose. From the nature of the case, no other laws could 
be obligatory upon them; for where there is no protection or allegiance, 
or sovereignty, there can be no claim to obedience. Castine was, there- 
fore, during this period so far as respected our revenue laws, to be 
deemed a foreign port; and goods imported into it by the inhabitants 
were subject to such duties only as the British government chose to 
require. Such goods were, in no correct sense, imported into the United 
States. The subsequent evacuation by the enemy, and resumption of 
authority by the United States, did not, and could not, change the char- 
acter of the previous transactions. 


The rule on the subject is thus stated by Dana, in note 162 to 
Wheaton’s International Law (8 ed., § 3: 

Firm possession by the enemy in war suspends the power or right to 
exercise sovereignty over the occupied place, and gives the enemy certain 
rights over it of a temporary character which all nations recognize, and 
to which loyal citizens may submit. 

These rights of the invader are solely the result of successful 
hostilities. The status of the conquered territory is not changed in 
any other respect. 

In Fleming v. Page, 9 How. 603 (1851), the Supreme Court had 
this question under consideration. During the war between the 
United States and Mexico the port of Tampico was captured by the 
United States. It was * in the exclusive and firm possession of the 
United States” (p. 614). During this occupation merchandise was 
exported from that port to the United States and the question was 
raised whether these goods could be considered as exported from a 
foreign country or from a port of the United States. On this subject 
the Supreme Court thus stated the law (p. 615): 

As regarded all other nations it was a part of the United States and 
belonged to them as exclusively as the territory included in our estab- 


lished boundaries. 
But yet it was not a part of this Union. * * * — [It] was held in 
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possession in order to distress and harass the enemy. While it was 
occupied by our troops they were in an enemy's country, and not in their 
own; the inhabitants were still foreigners and enemies, and owed to the 
United States nothing more than the submission and obedience com- 
monly called temporary allegiance, which is due from a conquered eneniy 
when he surrenders to a force which he is unable to resist. 


In the very useful English edition of Wheaton by Atlay, there are 
many sections written by the English editor in which the rules of 
international law are admirably stated. In section 346B, p. 485, 
of this work, the writer states the rule to be that in case of temporary 
conquest the sovereignty of the former government is suspended, at 
the same time the private rights of the citizens of the country and 
their relations to each other, unless altered by the conqueror, remain 
the same. In such eases, however, the rights of the conqueror are 
not unlimited. He may collect taxes for the purpose of defraving 
the expenses of the government which he carries on, and he may take 
possession of and manage the domain of the nation of which he has 
thus become the possessor, but he is bound to conduct this as a 
usufructuary only, and has not the right of an absolute owner. For 
example, during the Prussian possession of portions of the French 
Republic the Germans sold a large amount of timber upon the national 
domain. After the treaty of peace, the French Government refused 
to recognize the right of the German vendee to cut any more timber, 
and maintained that the terms of the sale which were made by the 
German Government far exceeded the right of that government as 
a usufructuary, and that the force of the transfer was spent when 
the possession terminated. This position thus taken by the French 
Government was acquiesced in by the German Government and is 
generally approved by the writers on international law.° 

A distinction has been made in cases of this sort. It has some- 
times happened that the owner of land in the territory thus in mili- 
tary occupation has left it, but has continued to conduct business 
there through the medium of an agent. Questions have frequently 


5 Calvo, le Droit International, Vol. 4, § 2207, /bid., § 2205, thus states the law: 
“De 1A le droit de continuer exploitation reguliére du domaine nationale située 
sur le territoire occupé, mais en aucun cas cette exploitation ne doit dégénérer 


en exactions ou en déprédations abusives 
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urisen as to the character of the produce of such a plantation. The 
owner may be a neutral and living in a neutral country. Shall he 
have the right to insist that the produce of his plantation within the 
wctual military occupation of the enemy shall be entitled to be eon- 
sidered as neutral property, or shall it have the character of the 
territory where it is produced ¢ It is well settled, both by the English 
and American admiralty courts, that in such ease, so long as the title 
to the property remains in the owner of the land. it must abide by 
the character of the land itself. During the wars with Napoleon, 
the British seized Santa Cruz, which was a Danish island, and _re- 
mained in possession of that island until in 1814, by the treaty of 
peace of that year, it was restored to Denmark. Bentzon, a Danish 
subject, left the island when the British took possession of it, and 
went to Denmark. Ile conducted the management of the plantation 
by an agent, and sugar, the product of this plantation, was shipped 
to England. Meanwhile war had broken out between the United 
States and Great Britain; the sugar was captured by an American 
privateer, and was brought into an American port for condemnation. 
Bentzon intervened, claimed that the sugar was the property of a 
neutral, and therefore not subject to capture by an American priva- 
teer, but the Supreme Court held otherwise, and thus stated the rule: 

In time of war, wherever the owner may reside, that land is hostile or 
friendly according to the condition of the country in which it is placed.* 


On the other hand, in the Vrow Anna Catharina,’ Lord Stowel! 
held that the owner of the plantation did not lose his right to sell the 
produce of that plantation to a neutral, and that the néutral could 
claim for the property thus purchased protection as neutral property, 
although if it had remained in the ownership of the owner of the 
plantation the rule would have been otherwise. At page 167 Lord 
Stowell thus states the rule: 


The produce of a person’s own plantation in the colony of the enemy 
though shipped in time of peace, is liable to be considered as the property 
of the enemy, by reason that the proprietor has incorporated himself 


6 Thirty Hogsheads of Sugar, Bentzon Cl’t, 9 Cra. 191 (1815); see also the 
Phenix 5 C. Rob. 20 (1803). 
75 C. Rob. 161 (1804). 
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with the permanent interests of the nation, as a holder of the soil, and 
is to be taken as a part of that country in that particular transaction 
independent of his own personal residence and occupation. 


To the rule which has been stated in reference to the limitations 
upon the right of the conqueror during his temporary occupation, one 
curious exception has been made by the Supreme Court of the United 
States which is certainly an illustration of the dual character of the 
government of this country. During the Civil War, United States 
forces took possession of the city of New Orleans, and the govern 
ment of that city was conducted by military authority from the tim 
of such possession until March 18, 1866, when it was restored to the 
municipal authorities. In time of peace it is plain that the Govern- 
ment of the United States would have had no right whatever to dea! 
with the proverty of the city of New Orleans. An important and 
valuable part of this property was the waterfront upon the Missis 
sippi. During the military occupation a lease was made by the 
military authorities who governed the city. This was made July §, 
1865, for the term of ten vears. After the civil authorities had re- 
sumed possession, they disputed the validity of the lease, and de- 
stroved the fence around its improvements, which had been erected 
by the steamship company. Thereupon the steamship company filed 
its bill in equity to restrain the city of New Orleans from interfering 
with its possession. This bill was sustained and the steamship com- 
pany obtained a decree for a permanent injunction, which was af- 
firmed by the Supreme Court.* 

But in this case the Supreme Court placed its decision upon the 
ground that under the terms of the lease the steamship company had 
expended large sums of money in valuable improvements, and that 
the making of a lease for a fixed term was necessary in order to secure 
to the city the making of these improvements, which at the termina- 
tion of the lease were to become the property of the city. The Sn- 
preme Court expressly said (p. 390): 

We do not intend to impugn the general principle that the contracts 
of the conqueror, touching things in conquered territory, lose their 
efficacy when his dominion ceases. 

8 City of New Orleans vt. New York Mail SS. Co., 20 Wall. 387 (1874) (Book 


22, Law. Ed. 354). 
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IT. 


Where military possession results in permanent conquest, there is 
generally an intermediate period during which no legislation has 
determined the precise character of the government of the conquered 
‘erritory, and during which, therefore, the government can be con- 
sidered as de facto only. An interesting example of this is to be 
found in the ease of California. During the war between the United 
States and Mexico, California was invaded by the United States 
troops, and a military government was established. By the treaty of 
peace between Mexico and the United States California was ceded to 
the latter country. Several months ensued before any provision was 
made by Act of Congress for the government of this newly aequired 
territory. The military authorities, with the approval of the Presi- 
dent and Secretary of the Treasury, remained in possession, ¢on- 
tinued the custom house which had been established prior to the 
treaty of peace, and imposed upon goods imported into California the 
same duties which under the tariff of 1846 were to be levied upon 
goods imported into the United States. California had not, however, 
been ineluded in any collection district, nor was there any collector 
appointed by the President to receive such duties, except, of course, 
the military officer and his deputy. The military authorities recog- 
nized that this was a de facto government only, and it is evident froi 
the proclamations which they issued that they had doubts as to 
whether or not this system which they adopted for collecting custom 
duties had authority in law. But when the question came to be con- 
sidered by the Supreme Court, the validity of the administration was 
sustained.® 

The court held that until Congress had legislated, the de facto gov- 
ernment instituted by the President was a valid exercise of his execu- 
tive power. The objection was argued by counsel that the law of 
Mexico would remain in force until it was altered by the newly con- 
stituted authority. To this Mr. Justice Wayne, delivering the opin- 
ion of the court, thus replied (p. 198): 

The second objection states a proposition larger than the case admits, 
and more so than the principle is, which secures to the inhabitants of 


® Cross r. Harrison, 16 How 164 (1853). 
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a ceded conquest the enjoyment of what had been their laws before, 
unti! they have been changed by the new sovereignty to which it has 
heen transferred. In this case, foreign trade had been changed in virtue 
of a belligerent right before the territory was ceded as a conquest, and 
after that had been done by a treaty of peace, the inhabitants were not 
remitted to those regulations of trade under which it was carried on 
whilst they were under Mexican rule; because they had passed from that 
sovereignty to another, whose privilege it was to permit the existing regu 
lations of trade to continue, and by which only they could be changed.'® 


In this ease the Supreme Court had under consideration a dispatch 
written by Mr. Buchanan, Secretary of State, and afterwards Presi 
dent of the United States, October 7, 1848. It is as follows: 


In the meantime, the condition of the people of California is anomalous, 
and will require, on their part, the exercise of great prudence and dis- 
cretion. By the conclusion of the treaty of peace, the military govern- 
ment which was established over them under the laws of war, as recog- 
nized by the practice of all civilized nations, has ceased to derive its 
authority from this source of power. But is there, for this reason, no 
government in California? Are life, liberty, and property under the 
protection of no existing authorities? This would be a singular phenome- 
non in the face of the world, and especially among American citizens. 
distinguished as they are, above all other people, for their law-abiding 
character. Fortunately, they are not reduced to this sad condition. The 
termination of the war 'eft an existing government, a government de facto. 
in full operation, and this will continue, with the presumed consent of 
the people, until Congress shall provide for them a territorial govern- 
ment. The great law of necessity justifies this conclusion. The con- 
sent of the people is irresistibly inferred from the fact that no civilized 
community could possibly desire to abrogate an existing government, 
when the alternative presented would be to place themselves in a state 
of anarchy, beyond the protection of all laws, and reduce them to the 
unhappy necessity of submitting to the dominion of the strongest. 

This government de facto will, of course, exercise no power incon- 
sistent with the provisions of the constitution of the United States, 
which is the supreme law of the land. For this reason no import duties 
can be levied in California on articles the growth, produce, or manufac- 
ture of the United States, as no such duties can be imposed in any other 
part of our Union on the productions of California. Nor can new 
duties be charged in California upon such foreign productions as have 
already paid duties in any of our ports of entry, for the obvious reason 
that California is within the territory of the United States. I shall 
not enlarge upon this subject, however, as the secretary of the treasury 
will perform that duty. 


10 To the same effect is Leitensdorfer vr. Webb, 20 How. 176 (1857). 
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When the case of Porto Rico came to be dealt with, the power of 
the government to cope with the existing situation was placed by the 
Supreme Court wholly upon the exigencies of war. 
In Santiago v. Nogueras"' the court said (p. 265): 
The authority to govern such ceded territory is found in the laws 
applicable to conquest and cession. That authority is the military power 
under the control of the president as commander-in-chief. 


In the Dooley case it was held that during the military oceupation 
of Porto Rico, and before the treaty of peace, the military authorities 
who conducted the government of the island had power to impose 
customs duties upon imports from the United States into Porto Rico. 
To this part of the decision there was no dissent. The court placed 
the power wholly upon the exigencies of war. It follows of necessity 
that where war does not exist, the rights derived from its existence 
cease, and therefore it would seem to be clear that the majority of the 
court were right in holding that the power of the military authorities 
to impose such duties ceased when the treaty of peace was ratified. 

To like effect is the decision of the same court in Lincoln v. United 
States, 197 U. S. 419 (1905). It was there held that until an Act 
of Congress giving authority to levy duties should be passed, the 
military authorities in the Philippines, after the ratification of the 
treaty of peace, had no right to impose duties upon goods imported 
into those islands from the United States, and that the insurgents 
during the insurrection had no such firm possession by an organized 
hostile power as Great Britain had of Castine during the War of 
1812; that, therefore, the rule laid down in the Rice case was not 
applicable. 

In the treatment of this subject we have thus far considered only 
the relation of the people in conquered territory to the conqueror. 
Their relation to each other remains to be considered. 

It is well settled that their property rights and relations to each 
other are unchanged by the conquest. The laws of the conquered 
country remain the same until changed by some lawful legislation. 
Thus, for example, the conquest may become permanent, the con- 


11214 U. S. 260 (1909); s. p. Dooley v. United States, 182 U. S. 222 (1901). 
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queror may establish a legislature, and this may make valid laws 


after the cessation of hostilities.’* But in the absence of such legis- 


lation the old law remains. 
The rule is thus stated by the Supreme Court in United States v. 


Percheman (p. 86): 

It may not be unworthy of remark, that it is very unusual, even in 
cases of conquest, for the conqueror to do more than to displace the 
sovereign and assume dominion over the country. The modern usage 
of nations, which has become law, would be violated; that sense of jus- 
tice and of right which is acknowledged and felt by the whole civilized 
world would be outraged, if private property should be generally con- 
fiseated, and private rights annulled. The people change their allegiance : 
their relation to their ancient sovereign is dissolved; but their relations 
to each other, and their rights of property, remain undisturbed. — If this 
be the modern rule even in cases of conquest, who can doubt its applica- 
tion to the case of an amicable cession of territory ? 


These principles of the law of nations were formally promulgated. 
or as we might justly say, codified by the Hague Peace Conference of 
1907. ‘* Regulations respecting the laws and customs of war on 


land ” are annexed to the ** Convention respecting the laws and cu-- 


toms of War on Land.” !4 
Articles 45, 46 and 55 are as follows: '® 
into the hands of the occupant, the latter shall take all the measures 
in his power to restore, and insure, as far as possible, public order and 
safety, while respecting, unless absolutely prevented, the laws in force 


Art. 43. The authority of the legitimate power having in fact passed 


in the country. 

Art. 46. Family honor and rights, the lives of persons, and private 
property, as well as religious convictions and practice, must be respected. 
Private property can not be confiscated. 

Art. 55. The occupying state shall be regarded only as administrator 
and usufructuary of public buildings, real estate, forests, and agricultural 
estates belonging to the hostile state, and situated in the occupied coun- 
try. It must safeguard the capital of these properties and administer 
them in accordance with the rules of usufruct. 


12 Leitensdorfer v, Webb, 20 How. 176 (1857). 

137 Peters 57 (1833); s. p. The Fama, 5 C. Rob. 106 (1804); Vattel, Book 
IIT, ec. 13. § 200. 

14 Scott, The Hague Peace Conferences, vol. IT, pp. 368, 376. 

15 Scott, The Hague Peace Conferences, vol. I], pp. 397, 401. 
to be found in the English ed. of Wheaton, p. 561. 
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The term * usufructuary ” is borrowed from the Roman law — 
ususfructus est jus alienis rebus utendi, fruendi, salva rerum sub- 
slantia. Prof. Hadley well translates the last three words of this 
definition: '® ‘ The substance of the thing being unimpaired -- 
without injury to its substantial value.” 
The usufructuary must use the object of the usufruct 


ee 


as not 
abusing it; he must see that it receives no injury, suffers no deterior- 
ation, at his hands.” '* He is bound “to be at the necessary ex- 
penses for preserving and keeping in good case the places and other 
things of which he has the usufruct.” '* 


Le usufruit est le droit de jouir d’une chose dont on n’est pas pro- 
priétaire, sans la diminuer ni la détériorer.’® 


An interesting statement of this rule is to be found in the decision 
of the Permanent Court of Arbitration in the Matter of the Mari- 
time Boundary Dispute between Norway and Sweden.”° In this it 
is declared (p. 253): 

It is a settled principle of the law of nations that a state of things 
which actually exists and has existed for a long time should be changed 
as little as possible. 

It is to be expected that the decisions of the Hague Tribunal will 
hereafter be cited as authorities and receive the same respect as those 
of the Supreme Court of the United States, the British Privy Coun- 
cil, or the French Cour de Cassation. 


ITT. 


In time of peace, questions as to de facto governments may also 
arise, 

1. As to newly acquired territory. Territory may be acquired 
hy a nation by discovery and occupation, as well as by conquest. A 
controversy arose between the Republic of Haiti and the United 
States in reference to the Island of Navassa, one of the guano islands 


16 Hadley, Roman Law, p. 192. 

17 Tbid, p. 192. 

18 Domat, Civil Law, § 998, trs. Strahan Boston ed., vol. I, p. 424. 
19 Bousquet, Abrégé des Lois Civiles de Domat, p. 81. 

20 This JouRNAL, 4:226-236. rendered Oct. 23, 1909. 
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in the Caribbean Sea. It was claimed by Haiti that this island had 
been occupied, and that title to it had been claimed by the French 
Government when the Island of San Domingo was subject to its 
jurisdiction, and that, therefore, this particular island had become 
the territory of the Republic of Haiti, which had succeeded to the 
rights of the French Government. But the Executive of the United 
States took a different view of the situation, and determined that 
the Island of Navassa had not been in the occupation or under the 
sway of any country whatever; and that, therefore, it was competent 
for citizens of the United States to enter and occupy it, and com- 
petent for the Government of the United States to recognize such 
entry and occupation, and appropriate the island as property of the 
United States. After this had been done by executive authority, 
Congress passed a law providing for the extension of criminal laws 
of the United States to the Island of Navassa, and that any offender 
against such laws should be tried in the district of the United States 
to which he should be brought. There were no courts having juris- 
diction in criminal eases existing within the island, and this was ob- 
viously the only method in which obedience to the laws could be en- 
forced. The Supreme Court held that this exercise of power by 
Congress was valid; that the Constitution of the United States was 
not applicable to insular possessions acquired in the manner afore- 
said, and that, therefore, the trial and conviction of a person who 
had committed a murder on the Island of Navassa and had been 
tried for the crime in the district of Maryland was valid.*? 

In the case of the Island of Cuba, after the termination of the 
war with Spain, the military government which was established by 
the authority of the United States, and succeeded to the Spanish 
Government in Cuba, remained in authority in the island for sev- 
eral years, and until the establishment of an independent republic. 
A question arose as to the validity of the action of that government 
in reference to the adoption within the island of patents and copy- 
rights which had been granted by other governments. A method 
was adopted for the registration of patents and copyrights. A con- 


21 Jones v. United States, 137 U. S. 202 (1890). 
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troversy arose between two citizens of the United States as to the 
validity of this military order.** 

In this case Circuit Judge Lurton, who has since become a Jus- 
tice of the Supreme Court, held that the military government was 
the de facto government of Cuba while it lasted, and that therefore 
the rules of action, whether civil or criminal, preseribed by that 
government, constituted the law of Cuba while that government 
endured, 

Nevertheless it is well settled that in all cases of the transfer of 
territory from one sovereignty to another the laws which prevailed 
in the country so transferred remain in full force until abrogated 
by the new sovereign, and that all titles which have accrued under 
A 
the original sovereign must be held sacred. 

In United States vy. Moreno ** the Supreme Court said, referring 
to the cession of California by Mexico to the United States: 

That cession did not impair the rights of private property. They were 
consecrated by the law of nations and protected by the treaty. The 
treaty stipulation was but a formal recognition of the pre-existing sanc- 
tion in the law of nations. The Act of March 3, 1851, was passed to 
assure to the inhabitants of the ceded territory the benefit of the rights 
of property thus secured to them. It recognizes alike legal and equitable 
rights, and should be administered in a large and liberal spirit. A right 
of any validity before the cession was equally valid afterward. 

Chancellor Kent expresses the same proposition tersely:** ** The 
cession or conquest of a territory does not affect the rights of 
property.” 

This wise and conservative policy of protection to vested rights 
is characteristic of the policy of the United States and is deeply 
embedded in its Constitution. The Supreme Court has extended 
the shield of its protection to equitable as well as to legal rights. 
The court thus states the rule: * 

Private rights of property being within a territory ceded by one inde- 
pendent nation to another by a treaty between them, are not affected by 


22 Goodyear Co. v. Rubber Tire Co., 164 Fed. 869 (1908). 

231 Wall. 400, 404 (1864). 

241 Kent Comm. 178, note a; s. p. Jn re Chavez, 149 Fed. 73 (1906), C. C. A., 
8 Circuit; U. S. r. Percheman, 7 Peters, 51, 86 (1833). 

25 Ainsa v. New Mexico & Ariz. R. R., 175 U. S. 76, 79 (1899). 
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the change of sovereignty and jurisdiction; and are entitled to protec- 
tion, whether they are complete and absolute titles, or merely equitable 
interests needing some further act of the government to perfect the legal 
title. 


2. Cases have sometimes risen where there is a temporary occu- 
pation by one country of territory which de jure belongs to an- 
other. In these eases it is well settled that the rights of the power 
actually exercising authority are those of a possessor or usufructu- 
ary only. A notable instance of this is in the case of the territory 
between the two republics of Costa Rica and Panama. Before the 
independence of Panama was declared, and when the sovereignty 
over what is now the territory of that republic was in the United 
States of Colombia, there was a dispute between the two republics 
as to the boundary between them. After a long debate the two re- 
publies made a treaty by which the matter in controversy between 
them was referred to the arbitrament of the President of the French 
Republic. This was in 1896. This treaty contained the following 
clause : 

The arbitrator’s decision, whatever it may be, will itself serve as a 
complete and binding treaty between the two high contracting parties, 
and will admit of no appeal whatsoever. Both parties bind themselves 
to a faithful fulfilment, and to resign all claims against the decision 
staking thereon their national honor. 


The award of the President of France was published in the Jour- 
nal officiel, September 15, 1900 (pp. 6184, 6185). This award 
determined the boundary line. It was for a time acquiesced in, al- 
though with some dissatisfaction on the part of Costa Rica, and some 
attempts were made to agree upon a commission which should ac- 
tually mark out and delimit the line according to the award. Pend- 
ing these proceedings, it was agreed between the two republics that a 
certain tract of land to the north of the Sixola River should remain 
in the possession of Costa Rica. A controversy subsequently arose 
growing out of conflicting claims of title to land within this territory. 
These controversies were between citizens of the United States. In 


the litigation respecting then. in the United States eourts, it was 


held that the courts of the United States had no jurisdiction over 
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the controversy, and a suit brought by one of the claimants was 
clismissed.*® 

The matter meanwhile had come up for the consideration of the 
State Department, which took the following action: On April 16, 
1906, it sent a dispatch to the United States minister in Panama, 
and also to the United States minister in Costa Riea, which it re- 
quested should be communicated to the authorities of those republics, 
in which the subject is thus dealt with: 


The Department is not unmindful of the contention of Costa Rica 
that an understanding has existed between that state and Panama 
whereby the former has retained temporary possession and administra- 
tive control over the district, and pending the ratification of the treaty 
of March 7, 1905, exercises police powers and other general attributes 
of de facto sovereignty within the territory. At the same time it is un- 
deniable that the de jure sovereignty has been in Colombia and Panama 
since the Loubet award, accepted as it is by Panama and Costa Rica, so 
that either by virtue of that award or of the pending boundary treaty, 
the territory will ultimately come under the jurisdiction of Panama. 
Meanwhile, certain American citizens acting upon the assurances of the 
authorities of Colombia and Panama and in accordance with the laws 
of those states, have gone into this territory, expended large sums in 
developing it, and by virtue of such acts have acquired certain possessory 
rights thereunder and are entitled to protection therein. In the adjust- 
ment of any conflicting claims of title which may arise or have arisen it 
would be improper for this Department to interfere. But, on the other 
hand, after rights, possessory or otherwise, in this property have been 
acquired in good faith by American citizens and have become vested in 
them, the Department is of opinion that they should not be divested 
except by due process of law, by ejectment or other appropriate legal 
action. 


In 1902 the Oyster Commissions of the States of Louisiana and 
Mississippi agreed upon a modus vivendi as to methods of fishing in 
certain territory claimed by each. This was a temporary arrange- 
ment, pending the final decision of the Supreme Court of the United 
States.** 

An instance of a somewhat similar character arose in the case of 
the City of Cracow, which, under the provisions of the treaties nego- 


26 American Banana Co. vr. United Fruit Co., 166 Fed. 261, 266 (1908), 213 


U.S. 347 (1909); this JourNAL, 3:1006. 
27 Louisiana r. Mississippi, 202 U. S. 1, 35 (1906); this JoURNAL, 1:204. 
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tiated between the various powers of Europe at the conclusion of the 
Napoleonic wars, was placed under the joint protectorate of Russia, 
Austria and Prussia. Cracow was finally annexed by Austria, but 
questions arose as to the sovereignty and rights exercised under it 
before the annexation. Calvo thus states the rule which, in his judg- 
ment, was applicable to the case (Vol. 1, § 42, p. 172): 

On ne considére pas non plus comme incompatible avee la souver- 
aineté d'un Etat, l’obéissance transitoire qu'il doit aux ordres d’un autre 
gouvernment, ou influence extérieure, a laquelle il peut éventuellement 
se soumettre. 


In the case of de facto governments, when absolute sovereignty is 
claimed by the power in possession, it must be conceded that thi 
power of taxation remains in the de facto government. This was 
held by the Supreme Court in Pearcy v. Stranahan.** 

The contest in this case related to the importation of a case of 
cigars from the Isle of Pines. It was claimed by the importer that 
under the treaty of peace with Spain this island was ceded to the 
United States. It, however, appeared that with the consent of the 
United States the Isle of Pines had continued de facto under thi 
jurisdiction of the government of the Republic of Cuba, which 
claimed title and sovereignty. It had local officers elected by its 
people, and was united in a department to a portion of the mainland 
of the Island of Cuba. The Supreme Court held that under these 
circumstances it was de facto foreign territory to the United States, 
and that the cigars in question were, therefore, dutiable. 

Among the papers presented to the court was an endorsement by 
the late military governor of Cuba in relation to the de facto govern- 
ment, in which he says: 

No special action was taken to protect the interests of the United States 
who have purchased property, and who have settled in the Isle of Pines, 
for the reason that no such action was necessary. 


But it is equally clear that when the possession of the government 
de facto is that of a usufructuary only, the taxes, if imposed, should 
not go into the general funds of the occupying government, but should 


28205 U. S. 257 (1907); this JOURNAL, 1:784. 
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be devoted to the management and maintenance of the property tem- 
porarily within its occupation. This proposition follows from the 
authorities previously stated as to the duty of the usufructuary and 
is entirely analogous to Articles 48 and 49 of the Hague convention 
of 1907, which requires that in time of war an invading government 
which takes temporary possession of the enemy’s territory shall col- 
lect taxes there, if at all, for local purposes only. It certainly ean 
no’ be contended that the duty of a usufructuary in time of peace is 
less in degree or extent than that of an invader. 

In eases of temporary occupation of disputed territory the aequi- 
sition and transfer of title to land is subject to the laws of the de jure 
sovereign, no matter by whom the administration may be earried 
on.~” 

In this ease the boundary line between Georgia and Florida had 
heen in dispute. A certain district had, during the controversy, for 
many years been administered de facto by Georgia, and that State 
had granted titles to lands lving there. Conflicting grants had been 
made by Florida. When the boundary line was settled, this district 
was awarded to Florida. The Supreme Court held that the Georgia 
erants were invalid, even though Georgia had been acting as sover- 
eign de facto at the time they were made. The court distinguishes 
hetween a cession of territory, where there is a change of sovereignty, 
but where private titles are not affected ; and a settlement of boundary, 
where there is no change of sovereignty, but merely a determination 
to which country the territory belongs and always has belonged. 

So, too, a title once acquired from the de jure sovereign can not be 
divested, save by conveyance or legal proceedings in accordance with 
the law of the de jure sovereign. 

It is an acknowledged principle of law that the title and disposition 
of real property is exclusively subject to the laws of the country where 
it is situated, which can alone prescribe the mode by which a title to it 
can pass from one person to another.*® 


Everett P. 


29 Coffee r. Groover, 123 U. S. 1 (1887). 
30 McCormick r. Sullivan, 10 Wheat. 192 (1825). 
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As a characteristic of contemporary civilization, history will doubt- 
less point to the unceasing effort to establish on a solid basis the 
jvridical organization of the world. The essential requisites are 
already at hand. Facility of communication, suppression of dis- 
tances, the fact that the different regions are in constant comimunica- 
tion, all of these things greatly facilitate the work. There are no 
longer undiscovered lands, or inaccessible countries. In the com- 
mercial and industrial world business organizations embrace all the 
nations of the earth. In the intellectual domain, an irresistible inter- 
national movement has sueceeded the narrow conceptions heretofore 
existing. It is especially in the domain of law that such manifesta- 
tions have been shown and are still shown with an ever-increasing 
intensity. In the vast subject of the conflict of laws, an effort is 
being made to obtain uniform rules; in the subject of the law of 
nations not only have numerous conventions been concluded, some of 
which number as contracting parties practically all the states; but 
the application of justice has been organized, and, already, has gone 
beyond the phase of arbitration; there exists a true judicial court. 
a court which declares and decides law in its own right instead of 
depending upon the will of those amenable to its jurisdiction. 
Everything indicates that the time is close at hand when a legislative 
and an executive power will be established over the nations; at any 
rate, no one nowadays thinks of pronouncing such institutions im- 
possible and fit to be classed with unrealizable dreams. 

It is true that at this stage of human existence war has not been 
rejected as one of the means of enforeing justice ; but it has been 
despoiled of many of its cruel privileges which past centuries 
attributed to it. The right of conquest is a thing of the past, 


annexation of territorv ard transfer of sovereignty no longer take 


* Translated from the French by Mr. Charles G. Fenwick, of Johns Hopkins 


University. Baltimore, Md. 
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place as the invading army advances; a more equitable idea has 
been imposed in the form of military occupation. <A distinction is 
now made between combatants and non-combatants; the peaceful 
pepulation is respected, and in spite of what certain authors may 
pretend, it is certainly the maxim of Jean Jaeques Rousseau which 
gives the exact situation: “‘ War is not a relation between man and 
ian, but a relation between state and state, in which individuals are 
only accidentally enemies, not as men, or even as citizens, but as 
soldiers ; not as citizens of a country, but as its defenders.” Prisoners 
of war are no longer exposed to barbarous treatment. The wounded 
may invoke aid and assistance. Even in maritime warfare, progress 
has been made; privateering has been abolished; restrictions have 
heen put upon blockade and upon the claims of belligerents of the 
right to prevent the carrying of contraband by neutrals, and the day 
is not far distant when the private property of the enemy will be 
safe upon the sea. 

In this noble work of general civilization the United States has 
taken an important part. Their founders had already organized 
arbitration; and when war was inevitable, they endeavored to pre- 
vent its horror and atrocity; they concluded treaties wherein more 
than one equitable clause figured and wherein were written reforms 
which, even in our day, have not been generally recognized, such as 
the immunity of the private property of the enemy in maritime war- 
fare; above all they endeavored to fix the rights and the duties of 
neutral states, a subject of prime importance if it is remembered that 
the distinction between neutrals and belligerents equally as much as 
the distinetion between combatants and non-combatants has mate- 
rially contributed to limit the atrocities of bloody combat between 
uations. It is apt here to quote the words of Jean-Gaspard 
Bluntschli. ‘ The dangers of war,” he wrote, “ are lessened in 
proportion to the growth of the rights of neutrals; neutral states 
surround the theater of war by an encircling territory where peace 
reigens. At their frontiers the conflagration is stopped.” 

It is not only, however, the statesmen of the Great Republic who 
lave united in their aims and efforts. The nation counts honorable 


representatives in the ranks of the learned men who have more 


especially devoted themselves to the study of the law of nations. 
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They are illustrious names, those of James Kent, Henry Wheaton, 
William Beach Lawrence, Theodore Dwight Woolsey, David Dudley 
Field, Francis Wharton, Henry Wager Halleck; and to this group 
cf distinguished jurists belongs an eminent writer, a German by 
hirth, and a naturalized American, — Franz, or te use, as he hin 
self did, the English form of his Christian name, Francis Lieber. 
[lis writings are important; one of his works, written at the instance 
of the United States Government, has exercised an influence not 
generally realized on the laws of war, and has to a great extent con- 
tributed to render it more humane throughout the entire world. — [Lis 
entire life is replete with interest, because of its surprises, its 
variety, and its troubled and disturbed development. Soldier at 
tifteen, student persecuted by the police on account of his liberal 
tendencies, warm philhellenic enrolled among the volunteers who 
brought suecor to Greece in revolt, tutor in the family of the illus 
trious Niebuhr, imprisoned on account of his political opinions, 
journalist in London, director of a college, then professor in a uni- 
versity in the United States, adviser of the American Government 
in the most dreadful crisis through which a nation ever passed, 
recognized authority on the law of nations, these several characteristics 
summarize the career of the man to whom these pages are dedicated. 
Europe gave him to America, but the latter has contributed to the 
savant ” who 


development of the ideas of progress of the young 
had been the object of the oppressive measures of miserable mo- 
narchial governments. It provided him an asylum and demonstrated 
by its example how abundant are the fruits of liberty. It made if 
possible for him to use his talent and his knowledge for the welfare 
of humanity. Europe too has benefited: from the code drawn up 
hy Lieber at the request of Lincoln have been derived the laws of 
war adopted by the Conference of Brussels of 1874, and re-enacted 
a second and third time by the Hague conferences of 1899 and 
1907, and in force to-day, it is safe to say, in all of the states of the 
world. Involuntarily one thinks of the words of Daniel Webster in 
his praise of Joseph Story: the United States endeavors to recog- 
nize the debt of civilization and seience which they have contracted 
with Europe by giving it the works of their writers and their thinkers, 


HIS WORK 


HIS LIFE AND 


FRANCIS LIEBER 


Francis Lieber was born in Berlin on the 1sth of Mareh, 1800. 
Ilis first years were spent during tragic conditions for his country.! 
Prussia was under the heel of Napoleon the First; the battle of Jena 
had oeeurred on the 14th of October, 1806; on the 27th of October 
the Emperor entered Berlin, The harshest regime was imposed 
upon the conquered people. Entire provinces were appropriated : 
ieasures were taken to reduce to a ridiculous figure the standing 
ermy of the nation; enormous war contributions were levied. The 
young Lieber was brought up in the hatred of France. Until the 
close of his life he manifested for her the most hostile sentiments. 
At fifteen he enrolled in the army to fight against those in whom he 
saw only the enemies of his country; at seventy, when Germany in 
her turn triumphed, he expressed the keenest joy and, recalling that 
as a child he had witnessed the entrance of Napoleon into the capital 
ef Prussia, he counseled the policy of retaliation and revenge. — [lis 
friend, Charles Summer, censured this * gallophobia.” In a letter 


to his brother, George Sumner, he writes: 


Pardon me if IT allude to the * gallophobia ” which you have observed 
in our friend Lieber. Have you not seen therein a reflection of your 
*anglophobia?” I believe that vou are both following wrong principles. 
Man was made to love his neighbor and not to despise him. I have 


1 The following works on the life of Francis Lieber may be consulted: 

Tagebuch meines Aufenthaltes in Griechenland wiirend der Monate Januar, 
Februar und Miirz im Yahre 1822. Von D. Franz Lieber. Leipzig, 1823. 

Letters to a gentleman in Germany, written after a trip from Philadelphia to 
Niagara. Edited by Francis Lieber. Philadelphia, 1834. 

Reminiscenses of an intercourse with Barthold George Niebuhr, the historian 
of Rome. By Francis Lieber. London, 1835, 

Das deutsche Element in den Vereinigten Staaten von Nordamerika, 1818-1848. 
Von Gustav Koerner. Cincinnati, 1880, 

Miscellaneous writings of Francis Lieber. Edited by Daniel G. Dilman. 
Philadelphia, 1881. Two volumes. Vol. I, bears the sub-title: Reminiscenses, 
addresses and essays. Vol. II, is entitled: Contributions to political science, 
including lectures on the Constitution of the United States and other papers. 

The life and letters of Francis Lieber, edited by Thomas Sergeant Percy. 
Boston, 1882. 

Francis Lieber. His life and political philosophy. By Lewis R. Harley. 
New York, 1899. 
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always detested the words of Doctor Johnson who boasted of loving “a 
sood hater.” I like the man who loves his neighbor. A favorable appre- 
ciation of the character and position of nations and individuals exercises 
the best influence: peace and good will gain the ascendency and jealousy 
ends, 


Ilowever that may be, Lieber made use of unfortunate expressions. 
In a letter of the 5th of November, 1870, he addressed himself to 
Bluntschli and gave his impressions on the Franco-German war. 
Already the victory was assured; but victory was not sufticient for 
him; he desired the humiliation of the enemy. *‘ Be firm,” he 
wrote, “keep Alsace and Lorraine.” It is fitting to remark that 
France was not alone the object of his anger. “I do not like the 
Turks,” he wrote on the 18th of April, 1854, ** they are a coarse 
race, without a history, if history signifies aught else than a series 
of combats and like events. But though I feel no enthusiasm for 
the people who dwell in the most beautiful garden of Europe, | 
nourish a very strong hatred for the Russians, and now that the war 
is begun, I trust that it may be sutticiently long and severe to end 
liv the reduction to hel pl ssness of that brutal colossus.” 

The historian Gervinus has remarked that if French domination 
excited in Spain an irresistible movement of hatred and revolt, divers 
attempts made in Germany to rouse the country were without result. 
* During the whole time of oppression,” said he, ‘all the isolated 
attempts of Doernberg, Schill, and the Duke of Brunswick, the 
leaders of the German guerillas, failed.” Ferdinand von Sehill, 
notably, attempted to provoke in the population protests against the 
voke of the foreigner and to draw to his side several thousand men 
animated by the love of liberty; but he did not succeed in inspiring a 
real enthusiasm and true ardor. Suecessively repulsed by superior 
forees, he ended by retiring to Stralsund where he died. Napoleon 
and the King of Westphalia had put a price on the head of the brave 
and courageous patriot ; when the insurgents were forced to surrender, 
eleven otticers were dragged to prison at Wedel, where they appeared 
Lefore a council of war which condemned them to death on the 16th 
of September, 1809; and on the same day they were shot. The fate 


of the non-commissioned officers and of the soldiers, who numbered 
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five hundred and fifty-seven, was equally terrible; they were ordered 
to the galleys. 

Ferdinand von Schill was the hero that young Lieber took as a 
model. Soon a more direct and more powerful influence was exer- 
cised over his sentiments and his ideas. Frederic Jahn had taken 
upon himself the mission to preach the hatred of France and _ to 
lay plans for the destruction of the hereditary enemy. He made 
the school which he had started at Berlin the center of an unceasing 
propaganda, and in this way assembled the elements of resistance 
which assisted the general uprising, when at the beginning of 1813, 
the government called upon the people. Must we add that he mani- 
fcsted in his thonghts and desires an exaggeration which became 
really repulsive! ‘His hatred of the French,” says Gervinus, 
‘completely silenced all other considerations, even the cause of 
iiberty. * * * To prevent all possible contamination of German 
life, he wanted to establish on the west, as a frontier, a //amme. 
that is to say, a protecting barrier, wild forest, whieh was to cross 
® land inhabited by the most civilized people, a forest which was to 
he the home of wild oxen and other savage beasts, and which he 
wanted to place under the armed protection of the inhabitants of 
the frontier.” 

Francis Lieber was eleven years old when he came under the in- 
fluence of this violent patriot. Already at the family hearth, he 
heard nothing spoken of but devotion to the fatherland, the necessity 
of self-denial and the merit of sacrifice. lis brothers preached by 
their example. In 1813 two of them enlisted as soldiers. He was 
tco young to follow their example, but there is left to us an account 
of what passed through his mind and a proof of the exeitement in 
which the vears of his youth were spent. On the 14th of January. 
1858, Felix Orsini had, with the assistance of three other Italians. 
thrown three bombs at the carriage of Napoleon III. He escaped 
without hurt, but the pieces of the bombs wounded more than one 
hundred and forty people, some of them mortally. Orsini and his 
accomplices were condemned to death on the 26th of February. On 
the 13th of March Orsini and one of the condemned, Piezi, mounted 
the scaffold. A few months later, Lieber, who was then a professor 
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in New York, told in a letter addressed to a friend, how in 1813, the 
day of the departure of his brothers for the army, he had made the 
vow to learn to speak French, to enter the military service of the 
Kimpire, to approach the person of Napoleon and to rid the earth of 
this son of crime and sin! * See,” he wrote to his correspondent, 
* how patriotic fervor, religious devotion, the violent hatred of the 
conqueror, and murder can all be associated. Do vou not recognize 
in the youths of the first years of the nineteenth century the traits 
of the men of the time when our race was still very voung/ Was 
i not a child Scévola? Was not Orsini the young Lieber? Believe 
me, political assassination is a point of historical psychology which 
it is not possible to solve in a newspaper article by a pure and simple 
expression of indignation.” 

On the 26th of February, 1815, Napoleon left Elba, whither he 
had gone on the 13th of May, 1814. On the Ist of March, 1815, he 
issued proclamations to the French people and to the army. On the 
20th of March he had reached Paris and established himself at the 
Tuilleries. On the 13th of March, the eight signatory powers of the 
Treaty of Paris of the 30th of May, 1814, assembled at the Congress 
of Vienna, and published their famous manifesto. They declared 
that Napoleon Bonaparte had placed himself beyond the pale of 
eivil and social relations, and that as an enemy and disturber of the 
world he had made himself liable to arraignment by the nations; 
and they aftirmed their desire to keep intact the Treaty of Paris 
and to preserve peace in Europe. On the 25th of March, Austria, 
Great Britain, Prussia and Russia engaged themselves to procure 
an army of 600,000 to march against France. This was not an 
idle threat; more numerous armies had already occupied a large 
part of the country; they were at present returning to their respec- 
tive countries; and it was only necessary to issue an order to make 
them turn back. It was soon apparent that Belgium would serve 
as the battlefield. Wellington left Vienna to take command of the 
English forees. Bliicher left Berlin to assume command of the 
German regiments, whose headquarters were established at Namur. 
At that time the Allies had at the utmost only about 80,000 soldiers 
io oppose the French army, which was forming on the frontier and 
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Which numbered 124,000 men. But little by little new contingents 
carried the total of the army commanded by Wellington to more 
than 93,000 men, of whom 31,000 were English, 29,000 Duteh and 
Belgians, 15,000 Ilanoverians, besides regiments from Nassau and 
brunswick, while Bliicher was at the head of 116,000 men. 

In Germany especially a patriotic movement of great strength 
took place; a few happy days had finally succeeded long years of 
suffering. The foreigner had been banished, and the hope of 
political and economic reforms was not as yet deceived. Germany 
lad put her faith in her kings and her princes; they were expected 
io inaugurate a liberal regime and constitutional guarantees. Every- 
thing was in peril if Bonaparte should establish his domination anew 
and reconstitute his empire. 

This time the young Lieber had the happiness to obtain in the 
work of liberation the share which he had long desired. His father 
and mother consented to his enlistment as a volunteer. Ilis two 
brothers who had enlisted in 1813 had been wounded in the war; 
one of them had regained his health and rejoined his regiment. 
Francis and another of his brothers enlisted; in making their choice 
of a regiment they selected the regiment of Colberg which owed its 
fame to the glorious defence of the fortress of Colberg, the only 
place which at the disastrous time of the French invasion had sue- 
cessfully resisted. 

At the beginning of the month of May, the volunteers, who were 
io form distinct companies attached to the battaliors of the regiment, 
left Berlin; on the 16th they crossed the Rhein, on the 25th they 
passed before Bliicher at Namur; and the following day they were 
incorporated. 

The opening of hostilities was imminent. On the 12th of June 
Napoleon left Paris to place himself at the head of his army. We 
shall not recount the suecessive combats. Colberg’s regiment, of 
which Lieber was a member, advanced in the direction of Brussels. 
On the 9th of June there had been a distribution of lead for bullets; 
as a matter of fact each volunteer had had to equip himself, and 
the muskets were of a different caliber. On the 15th, general 
assembly was sounded. In the afternoon occurred the first encounter 
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with the French; four times the regiment marched against a village 
occupied by the enemy; four times it took it, and four times also 
was it driven back. On the 16th oceurred the battle of Ligny; 
12,000 Prussians and 8,500 French were killed or wounded: of 
the 150 volunteers, which formed the company to which Lieber 
belonged, only thirty or so remained. Bliicher retreated, but never- 
theless kept the enemy at a respectful distance. 

Lieber himself has told the story of these days of suffering, of 
hunger and of struggle, and has described how, resuming the march 
ugainst the enemy on the 17th of June, and advancing under a 
pouring rain, his regiment arrived on the afternoon of the 18th of 
June on the battlefield. It was Waterloo. Bliicher brought to 
Wellington the powerful assistance which was to win the victory, 
and by effecting the junction of the Prussian and English forces, he 
made impossible any further resistance of the enemy; in the after- 
noon of the 18th Lieber witnessed brilliant charges of cavalry; but 
his regiment was not hurled against the enemy. 

Henry Houssaye has painted the mournful battlefield. ‘ From 
the plateau of Mont-Saint-Jean at the heights of Rossomme,” he 
writes, “from Bougoumont to Plancenoit and almost to Smohain 
the ground was covered with corpses and dead horses ; 26,000 French 
and 21,000 English, Dutch, Belgians, Germans, Prussians were 
lving on the ground, seattered about like fallen trees or stretched 
in thick lines like corn in the harvest field. The rising moon clearly 
lit up their livid or their bloody faces, their uniforms covered with 
mud and blood spots, while the arms which had fallen from their 
lifeless hands glittered brightly. Sometimes huge sombre clouds 
running in the heavens would for a moment hide this vision from 
which the most hardened veteran turned away his head. But it 
soon reappeared under the cold light of the moon. In the midst of 
the death rattle of the dying, of the groans of the wounded, at short 
intervals was heard a muffled ery, as though it were strangled at the 
horror of the scene. It was some officer whom a robber of the dead 
was killing with the butt end of a musket, to secure his purse or his 
cross of honor.” 

After the victory Wellington and Bliicher decided to pursue the 
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remnants of the French army. It was thus that the major portion of 
the Prussian forces marched against Paris. Some few regiments, 
and among them that of Colberg, received on the 19th of June the 
order to stop the retreat of the corps of General Vandamm, which 
vas falling back upon Wavre and which wanted to reach Namur. 
New combats occurred. In an engagement of the 20th of June Lieber 
was seriously wounded in the neck; he fell unconscious. Shortly 
after he was wounded a second time. It was not until nine o’clock 
at night that soldiers carried him to a farm where a rield hospital had 
just been organized. On the following days the wounded were sent 
to Namur, where Lieber arrived on the 23d, and whence he was 
transported by boat first to Huy and then to Huy a Liége. 

His recovery was slow; the imprudence of the wounded man, in 
rejoining his regiment before he was entirely out of danger, had 
serious consequences. Tlaving been taken with typhoid fever, he was 
sent to the military hospital of Aix-la-Chapelle, and from there to 
the military hospital at Cologne; then, finally, he was able to return 
to Berlin, to the heart of his family who had thought him lost. All 
communication had ceased for months! Why should we not recall 
that he retained a very pleasant memory of his stay at Liége! One 
of the friends of his last vears learned from Lieber himself that he 
had received in the Lesoinne family of that place the most tender 
care. In 1872 he planned to return to Belgium and to make a 
pilgrimage to the old city to commemorate the events of 1815. 


Il. 


Back in Berlin Lieber thought of resuming his studies, which had 
thus been perforce neglected. It is true he had worked hard, and 
had even touched on more than one science, notably botany and 
medicine; but he had studied without a definite object. The time 
had not yet arrived for a decision and a precise determination. 
Frederic Jahn had exereised on his mind an influence which was to 
he felt for a long time; by him he was led into the university move- 
ment, a movement, let us hasten to add, generous above all others, for 
iis purpose was to liberate Germany from all the obstacles that the 


partisans of absolutism desired to maintain, in spite of the solemn 
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vows they had made at a time when the very existence of thei: 
thrones was in danger. 

From 1807 silent work was carried on among the youths of tli 
colleges; a secret society, the Tugendbund, * the league of virtue.” 
had been formed, in the bosom of which idealism and mysticisin 
tended to give a new direction to love of country; and soon other 
organizations, also secret, had brought to the work of liberation the 
help of the most learned minds and the most courageous wills. The 
events of 1814 and 1815, the gigantic struggles which marked these 
two years, gave to noble passions ample opportunity to display them- 
selves. The most brilliant suecess crowned these efforts; but the 
more sanguine had been the hopes, and the more victory had seemed 
assured, so much greater in turn was the disappointment, when it 
appeared, with an evidence that did not permit of doubt, what the 
real sentiments of the ruling powers were. In the larger part of 
Germany perfidious designs prevailed over the loyal exeeution of 
promises, and with some very few exceptions kings and princes 
opposed the moderate claims whose only object was the granting of 
2 constitution and the establishment of a representative government. 

It was in the universities that the ideas of liberty and freedom 
found their strongest adherents. Ceaseless communications gave 
this movement a combined character. Soon there appeared plans for 
an association, a Burschenschaft, which would unite all those who 
desired the greatness and liberty of the nation. A manifesto was 


issued: it bore the signatures of delegates of seven universities. 


In a very short while, there sprang up everywhere branches of the 
general association. On the 18th of October, 1817, hundreds of 
students assembled near Eisenach, at Wartburg, where the Elector 
of Saxony had given shelter to Martin Luther, in 1521 and 1522, 
and they celebrated at one and the same time the third centenary of 
the Reformation and the fourth anniversary of the battle of Leipsig. 

The reactionary governments were moved; Metternich thought the 
time had come to impose his will decisively. Already princes of 
south Germany had convened diets and inaugurated inoffensive con- 
stitutions. The Imperial Chancellor imposed upon himself the duty 
of stopping what he termed the revolutionary aspirations, and in 
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order more surely to attain his end he laid the blame upon the press 
and the colleges. The assassination of Auguste de Kotzebue, who 
had become an agent of Russia, soon provided the opportunity of 
inciting fear and unrest in the rulers of governments. Of a 
iielancholy disposition and a prey to mysticism, Karl Sand had 
alone conceived, prepared and accomplished this criminal act of the 
23d of March, 1819. The police pretended to discover accomplices. 
The examination of the cases came to nothing; but it sueeeeded in 
sowing everywhere the seeds of distrust, causing a reign of terror, 
and bringing down upon whoever might be suspected of liberalism 
ul pitiless vengeance 

Extracts from despatches of Metternich make it possible for us to 
judge the statesman and to gain an idea of his pitiful notion of 
polities and of the art of governing. To Hardenberg, Chancellor of 
Prussia, he wrote these lines which he thought imbued with wisdom: 
“A central representation, composed of deputies chosen by the 
people, would mean the dissolution of the Prussian state.” In the 
same document he denounced the German universities, and accused 
the greater part of the professors of instigating in the minds of their 
pupils the idea of insurrection; he asserted that the Burschenschaft 
was a cause of disorder and that all the governments should act in 
concert to break it up; he attacked with violence the college societies 
of which Jahn was, as we have seen, the founder, and ealled them 
dangerous institutions. “ It is in Berlin itself,” he coneluded, * that 
the college societies had their birth and exist to-dav; on the other 


hand, their branches appear as secondary lodges united to the mother- 
lodge; if the remedial measures are to be efficacious the evil must be 
attacked at its root.” 

A conference, in which eleven German states participated, as- 
sembled at Carlsbad. On the 1st of September, 1819, an order was 
transmitted to Count Buel, president of the German Diet, to present 
to it the resolutions which the conference had adopted. On the 20th 
of September the Diet rallied to the proposed measures. The teachers 
ond the students of the universities were placed under the surveil- 
lance of an agent of the government: the professor who disturbed 
the peace and public order was suspended and could not enter the ser- 
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vice of any of the other states ; no student expelled from one univer-ity 
was permitted to enter another; no member of a secret society could 
hold publie ottice. The press also received a severe blow. A strict 
censorship was placed on all books and pamphlets containing less 
than twenty pages. At Mayance there was installed a central 
suthority charged with the duty to make inquiries into demagogical 
agitations, to make arrests in all the states of the German confedera- 
tion, and to call before it all persons arrested. 

Terror reigned throughout Germany. Among the victims we 
may note Charles Follen, who finally reached the United States, 
where Lieber became acquainted with him, and whose friendship 
and devotion Lieber had oceasion to test. Follen had enlisted in 
1813 as a volunteer; he was then seventeen years of age. At the 
end of the war he had taken an active part in the university move- 
ment. Graduate doctor of law at Giesser in Mareh, 1818, he taught 
the Pandects at Jena when Sand, with whom he was associated, 
took upon himself the mission of punishing Kotzebue. Follen was 
summoned to appear at Manheim where the crime had been com- 
mitted, but no complicity could be proved against him either in the 
attack or in the plans laid for it. He thought himself safe from 
further prosecution, when one night in October his lodgings were 
invaded by the police and he himself was arrested. A new indict- 
ment was commenced against him. No more than the first did it 
result in the proof of his complicity; but the administrative authori- 
ties punished him none the less, and forbede his teaching in Jena. 
Ile went to Giesser; soon he was made aware of the surveillance 
to which he was subjected. He found a refuge in Paris. Fate did 
not cease to be against him. On the 15th of February, 1820, Louvel 
stabbed the duke de Berri. At once the government had recourse 
to measures dictated by fear and frenzy; the guilty and the innocent 
suffered alike, and expulsion from France was decreed for all 
foreigners who were not in France on account of business or com- 
merece. Follen went to Switzerland. First, a professor at Coire, in 
the Canton of Grisons, he was next called upon in 1821 to teach 


lew and philosophy in the University of Bole. The police of the 


great powers were on the watch; on the 27th of August, 1824, 
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Austria, Prussia and Russia asked of the Canton of Bale that Follen 
and his colleagues be surrendered to the tribunal of inquiry which 
the King of Prussia had instituted at Koepnick and whose sole duty 
was the work of inquiring into alleged demagogical agitations; the 
vceusation being that they were the leaders of an important con- 
<piracy to overthrow the monarchial states of Germany. The Canton 
of Bale was unable to resist the demand. Follen understood this. 
Ile passed through France and, evading the surveillance existing at 
the ports of embarkation, he sueceeded, with the generous assistance 
cf a steamship captain, in making his way to the United States. 
During his short sojourn at Paris, he had gained the friendship of 
Lafayette, of the Abbé Gregoire, and of Benjamin Constant; in the 
American republic he obtained, through the help of Lafayette, who 
was then making a triumphant trip, a position as superintendent of 
a college in Boston, a post which he abandoned a little later in favor 
of Lieber. 

Like Charles Follen, the man to whom we dedieate these pages 
suffered for the cause of liberty and justice. Jahn, his teacher and 
his friend, was a vietim of police persecution. Dragged from fortress 
to fortress, he was finally condemned, and when sentence was re- 
initted on appeal, he was forbidden to reside in the eapital or in 
any city where a university or college might be found. Lieber alse 
was the object of police pursuit ; it is true the proceedings were 
without result, but if the tribunals did not pronounce sentence, ad- 
luinistrative authority aimed a blow. Ile was subjected to a pre- 
ventive imprisonment of five months; hardly had he reeovered his 
liberty when he was forbidden to attend the leetures of Prussian 
vniversities, and was declared ineapable of holding public office. It 
was then that he went to the University of Tena, where he obtained 
the degree of doctor of philosophy. It is difficult to imagine in a 
free country the petty proceedings emploved by governments at cer- 
tain periods and under certain regimes. Lieber received a command 
to leave Iena, and for this reason we see him successively at [alle 
and at Dresden. 

Oddly enough, among the firm adherents of reactionary polities 


were two men who have gained wniversal fame in the science of 
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international law. One was Theodore Schmaltz, the other, Charles 
de Kamptz. Schmaltz is the author of Das europaeische Voelker- 
Recht; Kamptz is the learned continuator of Ompteda and the 
author of Neue Literatur des Voelkerrechts. Both brought upon 
themselves the hatred and contempt of the youth of the schools. 
Schmaltz was professor at the University of Berlin, and praised, 
as if under command, all illiberal measures; Kamptz, a prefect of 
police, exercised with fearful rigor his dreaded authority. It was 
Kamptz who had brought Lieber to trial. 

The heroie efforts of the Greeks awoke at this epoch the ardent 
sympathies of European liberalism. In Germany, philhellenie com- 
mittees were organized in 1821; in Scotland and England an ener- 
getic movement in this direction was started in 1822. At the close 
of 1821 Lieber enlisted as a volunteer. He passed through Ger- 
many, taking infinite precautions to evade the surveillance of the 
police in the different states; reached Switzerland, and _ finally 
arrived upon French soil and joined at Marseilles the small band 
about to embark. The expedition was not successful. What the 
Greeks lacked was not men, but arms and money; above all they 
desired the services of some efficient engineers and officers of the 
rank of major. The group of which Lieber was a member was com- 
posed of thirty-four voung men, Germans, Poles and French.  De- 
parting on the 10th of January, 1822, the boat anchored in the port 
cf Navarin on the 21st of January. It was soon apparent that the 
auxiliaries were not of very great use; they thought themselves ill- 
ireated, and after two months several decided to abandon the struggle. 
In March, 1822, Lieber embarked at Missolonghi for Ancona. From 
there he went to Rome, evading the measures taken by the Papal 
police, who had received instructions to send back to their native 
land the volunteers returning from Greece. 

The stay of Lieber in the Eternal City was not only a source of 
joy and happiness from an artistic standpoint, but was also marked 
by an incident which had a remarkable effect upon his development 
and character. It was at this time that he made the friendship of 
Niebuhr, a man truly great in heart and mind, who continually 
helped and advised him in the difficulties of all kinds which he had 


fo surmount. 
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Barthold George Niebuhr was born at Copenhagen in 1776, of 
2 German father, Carsten Niebuhr, who had become celebrated 
through his long trips in Egypt, Arabia and India. After having 
studied at the University of Kiel and having attended for several 
months lectures in mathematies and physics at the University of 
Edinburgh, he entered, in 1800, the administrative service of Den- 
inark, which he left six years later to become Minister of Finance 
in Prussia. In 1810 he was ealled to teach Roman history at the 
University of Berlin which had just been created. In 1816 he 
became Prussian Minister to Rome. He left Berlin in July and 
reached his post on the 7th of October. He made a notable stop at 
Verona, for it was in the library of the cathedral of that city that 
he diseovered the Institutes of Gaius. 

In 1835 Lieber published his souvenirs of Nicbuhr, and he has 
rendered a warm homage to his benefactor. It was to obtain a cer- 
tificate to prove his identity to the Roman authorities that he went to 
the Prussian legation. At that time he was in absolute destitution. 
Not only did the minister greet him amiably, but he interested him- 
self in his misfortunes, and when, after the recital of all his ad- 
ventures, he was in a position to judge of the generosity and loyalty 
of his young countryman, he did not hesitate to give him his pro- 
tection and to employ him as the tutor of his son. 

The compiling of Tagebuch meines Aufenthaltes in Griechenland 
dates from the time of his sojourn in the family of Niebuhr. This 
book appeared in Leipsig in 1823. As we have already said, Lieber 
has given notes on this period of his life in the little book published 
in London in 1835, under the title of Reminiscences of an intercourse 
with Barthold George Niebuhr, the historian of Rome. 

In the month of March, 1823, Niebuhr left Rome and went back 
to Prussia. Lieber accompanied him during a part of the trip, 
leaving him at Inspruck and going on to Berlin, where he arrived on 
the 10th of August, 1823. He desired to resume his university 
studies at Berlin, but the disabilities under which he had lain still 
existed, and he was obliged to solicit a permission which was granted 
only temporarily. He thought he saw before him a future of some 


tranquillity. Very shortly he learned that the times of trouble were 
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not yet over. In the month of May, 1824, he had been permitted 
to follow the courses of the University of Halle, when, on the pre- 
text of bringing to light a plot in which Germans and French were 
implicated, he was summoned before the tribunal of inquiry estab- 
lished by the King of Prussia at Koepenick. It was the affair 
in which Follen would have been one of the accused had he not 
escaped to Switzerland. The police at first pretended to ques- 
tion Lieber only as a witness; confronted by his refusal to give 
the information which it had been decided to extract from him, 
he was arrested and put in a fortress. Niebuhr was watching 
over his friend. He interceded with the King and finally obtained 
his release. Surveillance, however, did not cease. The unfortunate 
Lieber was obliged to obtain a special permission to spend a few 
months at Mecklenburg, to which place he went as tutor in the family 
of Count Bernstorff, and as soon as he returned to Berlin he was 
again summoned before a commission of inquiry and submitted to 
an examination. That was the last straw, and he decided to abandon 
a country where even the idea of personal liberty had disappeared. 
On the 22d of May, 1826, he embarked at Hamburg; he landed on 
the 26th, at Gravesend, whence the coach took him to London where 


he arrived on the 27th. 


II. 


Although Francis Lieber has written that he spent in London the 
hardest years of his life, it is stated that he became acquainted with 
several noted persons. He knew Madame Austin, who presented 
him to Jeremy Bentham. He had, besides, still in Niebulir a friend 
whose affectionate and active protection did not cease to manifest 
itself. The celebrated historian had given him letters of recom- 
mendation to George Grote and other political men, notably Henry 

srougham, with whom he formed a strong friendship at the time 
of his studies at the University of Edinburgh. 

In 1826 a few enlightened minds decided to found at London a 
college not under the control or influence of a religious creed. Thus 
was organized The University of London which in 1836 took the 


name of University College. Lectures were begun on the 2d of 
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October, 1825, but as early as 1826 the teaching corps was formed. 
Lieber thought of asking for the chair of German and northern lan- 
guages, but he abandoned the idea and decided to 20 to the United 
States. In this new venture also, Niebuhr lent him his assistance; 
be was a friend of Baron Cotta, the famous publisher of Augsbourg, 
and obtained for his protegé a position as contributor to German 
papers and magazines, as soon as he should be in the United States. 
Lieber, moreover, was assured of steady employment. Charles 
Follen, of whose tribulations in Europe we have spoken, was director 
ef a college in Boston, and, as we have seen, he resigned his position 
in favor of Lieber. 

Lieber left Europe without many regrets; the old world had not 
satistied his natural desire for liberty; he hoped more from the 
new world, or rather he was morally certain that in this respect his 
desires would be fulfilled. ‘1 will at least feel,’ he wrote to his 
family, on the eve of his departure, * that I am in a country of 
progress where civilization is developing, while in Europe, it is 
difficult to say whether there is progress or retrogression.”” be- 
lieve.” he again wrote, “that the customs and the influences of the 
Middle Ages were necessary formerly for the development of the 
race, but in our days newer and higher ideas have arisen, which 
Europe is too petrified or too ossitied to receive and adopt.” Tis 
engagement to Mathilde Openheimer was a powerful inspiration to 
him; she rejoined him in 1829, and for forty-three years was his 
faithful companion. Niebuhr had written him not to forget his 
country, and to keep his nationality, and not to permit himself to be 
won over by the prosperity of the country where he would shortly 
find himself. As is stated by one of his biographers, he continued to 
love his fatherland, but he became an American citizen as a protec- 
tion against further persecutions. 

Lieber landed at New York on the 20th of June. He went im- 
mediately to Boston. In a letter in which he tells of his trip by 
steamer from New York to Providence, and from Providence to 
Boston, he evinces the utmost admiration for the voung and vigorous 
nation, which, through its energy and activity, had realized a well- 
being of which poor Germany at the beginning of the nineteenth 


century could not form an idea. 
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Information concerning Lieber had been sent to Charles Follen, 
when it was proposed that Lieber should take charge of the collegiate 
institution. Among the documents was the letter which Niebuhr 
had written recommending him to the new University of London. 
Follen sent this letter to his friends in Boston and it excited much 
sympathy for the new-comer. Ile was accorded the warmest re- 
ception, and as early as the 14th of July he took part, on the invita- 
tion of the Governor of Massachusetts, in the celebrations com- 
memorative of the Declaration of Independence. After a very short 
while he entertained pleasant relations with many eminent persons, 
among whom may be cited Josiah Quincy, William Ellery Channing, 
George Stilman Hillard, Judge Story, George Ticknor, and Charles 
Sumner who was then at the beginning of a glorious career. For 
many vears Lieber was in constant communication with him. At 
one time, it is true, their friendship was cooled by their differ- 
ence of opinion on the question of slavery. Sumner, an ardent 
abolitionist, aeceused Lieber of indecision. This was not fair. An 
explanation was frankly made, and during the last years of their 
lives these two great men entertained the most cordial relations. 

In Boston, Lieber conceived the idea of publishing an encyclopedia 
on the plan of the “ Nonversations Lexicon” of Broeckhaus. He ob- 
tained the promise of assistance of several translators, but he did 
not contine himself to a mere translation into English of the huge 
German work. The Encyclopedia Americana, of which the first vol- 
ume appeared in 1829, was finished in 1832. The thirteen volumes, 
contain, among other articles, several penned by Lieber himself and 
other prominent collaborators, such as Story and T[illard, to cite 
only those two among many names. The publication had a marvel 
ous suecess and gained for the director of the work a flattering repu- 
tation. Moreover, the author did not stop his work there. Putting 
into execution the counsel of Niebuhr, he sent to the A//qemeine 
Zeitung of Augsbourg letters full of interesting details about 
America. Why should we not mention here how he gained the 
friendship of Joseph Bonaparte, former King of Naples and King 


of Spain, who had sought refuge in the United States, where he 
was known by the name of Count de Survilliers. He had sent him 
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the proofs of his article on Napoleon and received the most favorable 
appreciation. It is to be noted that in one of his letters the brother 
of the Emperor tried to throw a different light on the policy which 
Lad resulted in so many terrible wars. [lis argument was that under 
the irresistible impulse of events Napoleon had been forced to do the 
opposite of what he had planned, and that England had compelled him 
to establish a despotic regime: he had had to have recourse to force 
against his will to safeguard the nations he had conquered against 
the English. ‘* The latter,” wrote the former king, * was aided by 
the Emperor of Russia and by the Emperor of Austria; the oligar- 
chies of Moscow and Vienna, united to the oligarchy of London, 
triumphed over Napoleon and France, sacrificing the future of 
nations and of kings who would have finally realized the advan- 
tages of a constitutional government. Even the aristocracy would 
have gained. The good German people were deceived. But, as 
Napoleon said: ‘I need at least ten years more to give complete 
liberty.” Often he said, * I do not do what I want, but what I can. 
The English foree me to adopt temporary expedients.’” It was to 
Lieber that Joseph Bonaparte said that America was the most 
fortunate country in the world; it was to him that he pronounced 
the following words: “It is possible to intrigue with individuals, 
but not with the masses. Great principles or comprehensive views 
are necessary to obtain an influence over the masses.” 

In 1831 Alexis de Tocqueville and Gustave de Beaumont came 
to the United States, where they remained for an entire year, study- 
ing the institutions and customs, and incidentally engaged in pub- 
lishing reports, intended for the French Government, on the peniten- 
tiary system of the United States. Lieber formed a strong friend- 
ship with them, and when, in 1833, they published in France the 
work, Du syeteme pénitentiarie aux Etats-Unis et de son application 
0 la France, he had an English translation published. THe did not 
cease, moreover, to interest himself in problems of penal laws and 
prison reforms. Ile was in correspondence with Mittermaier, who 
was teaching at Heidelberg. 

In 1833, Francis Lieber took up residence in New York. In 
1834 he lived in Philadelphia. In both cities he had continued his 
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life of labor, collaborating for newspapers and magazines, and pub- 
lishing translations of German works. In Philadelphia, Story 
strongly urged him to become a lawyer. But in 1835 he accepted the 
position of professor of history and political economy in South Caro 
lina College at Columbia in South Carolina, where on the 7th of 
l’ecember of the same vear he delivered his inaugural lecture, in 
whieh he tried to demonstrate how necessary the study of these two 
branches of human knowledge was in a free country. 
IV. 

It was during his stay in Columbia, which lasted twenty years, that 
Lieber wrote his principal works. Ile never liked the surroundings 
in which he was placed; he considered himself an exile, far from 
the happy cities where science was an honor and where there was 
life and movement. Intellectual culture had in fact no place in 
South Carolina, where the shocking institution of slavery existed, 
where among 581,000 inhabitants there were 315,000 blacks reduced 
to a state of servitude; where at the side of a very small number of 
rich, who troubled themselves very little with the things of the mind, 
the ** poor whites,” as they were called, led a very hard life and 
gave no thonght to edueation, while the negroes were stagnating in 
ignorance of the most absolute type. * I feel,” he wrote in his diary, 
‘how far I am from active, progressive and intellectual life. - 
And then slavery, that vile, selfish institution!” He had to employ 
1 domestie servant, and was obliged to rent a young negro of fourteen 
years of age, the owner of the slave receiving four and a half dollars 
x month. ‘ Slavery,” wrote Lieber, “is abominable under all 
aspects. I feel more humiliated than ever. Good God! what is 
man with his religion, his science, his philosophy? Cold, heartless, 


and illogical, as soon as the question of money arises he adopts another 
philosophy, another logic, and he rejects the most positive com- 
mands of religion in favor of means for furthering his own interests. 
The fact that the Americans are naturally kind-hearted makes this 
still more humiliating.” If we quote these expressions, it is beeaus« 
at one time the real sentiments of the philanthropic Francis Lieber 
were almost doubted. He never hesitated to express repugnance for 
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slavery, nor his desires for the abolition of this horrible institu- 
tion. As early as 1834, before his sojourn in a slave State, he wrote 
that slavery was an absurdity from the philosophical point of view, 
since man eannot become the property of another man, and from 
the moral point of view was a curse both for the slave and for 
the master; he added that from the economic point of view it wa- 
a plague. In a pamphlet which he published in 1850 he addressed 
himself to the slave owners of the South. “It is not the North 
which pronounces judgment upon you,” said he, “it is humanity, 
it is the world, it is civilization, it is history, it is reason, it is God.” 

Competent men unanimously agreed as to the manner in which 
the professor fulfilled his duties, and rendered acknowledgment of 
his daily devotion, of his care to make his lectures continually more 
exact and true by endless personal researches. One of his colleagues, 
La Borde, published in 1859 a history of South Carolina College ; 
he gave Lieber the warmest praise; he boasted of the extent of his 
uttainments, of his energy in scientific labor, and of the liberality 
with which he shared with his pupils the fruits of his studies; he 
praised also his independence of thought, and his iove for liberty, 
to which he had sacrificed his vouth. Lieber had a high ideal of 
the mission of professor of history. Schlegel had called the historian 
the prophet of the past; Lieber exhibited him as the sower of new 
crops. lis course on political economy was full of interest. Great 
debates had arisen. The North demanded protective tariffs for all 
manufactured objects; the South, argicultural in character, de- 
manded a lowering of customs duties which really obliged her to 
pay a premium for the products of Northern industries. In 1852 
South Carolina had protested with energy against the financial policy 
of the central government; she had succeeded in obtaining a con- 
siderable reduction in the customs tariff, and had procured that the 
new tariff should hold for ten vears. It is true that the movement 
«f 1832 did not confine itself to the fiseal question, and that it looked 
also to the maintenance of slavery. But if on this last point the 
professor of Columbia showed himself inflexible, and if he was a 
resolute foe of slavery, in all that concerned the poliey of free-trade 


lhe stood in the front rank. “ He was.” says La Borde, “one of 
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the most distinguished champions of that cause, and Robert James 
Walker, the Secretary of the Treasury, could call him the philo- 
sophical leader of free-trade.” It was, let us not forget it, the period 
when Henry Charles Carey began his formidable campaign in favor 
ot protection. 

The two volumes of Lieber which form the Manual of Political 
Ethics appeared in 1838 and 1839. The author attempts to explain 
the mission which he attributes to political ethies. ‘ Natural law,” 
he wrote, “ having ascertained and established that which is right 
trom the nature of man, it is the subject of another science to ascer- 
tain the best means of securing it. * * * JT would eall this 
branch politics proper. * * * Itis * * * necessary to ascer- 
tain by what moral principles we ought to be guided in certain 
specific political cases * * * and this branch in particular I eall 
political ethies.”’ * 

Political ethies deals with international political relations as well 
as with domestic political relations; however, Lieber dwells more on 
the latter. The work betrays a very extended historical knowledge 
and is full of generous sentiments and lofty ideals. On several ques- 
tions he makes original observations, or else he cleverly develops 
the theories already exposed and shows them under a different light. 

“ The state,” says Lieber, “ is founded on the relations of right; 
it is a jural society, as a church is a religious society, or an insurance 
company a financial association.” * Ile cites Cicero, writing in The 
Republic: *‘ What is the city if not a jural society,” “ Quid enim 
est civitas nisi juris societas”’ and Victor Cousin’s saying: “ La 
justice constituée, c'est Vetat,” ®° — organized justice is what makes 
a state. Tle takes care to add that the state can not absorb the 
individual, but exists to realize as well as possible the real aim and 
end of each individual as well as of the society collectively. Every 
moment he brings human liberty into strong relief and tries to demon- 
strate the relation of right and duty. ‘‘ The more liberty there is,” 
lie teaches, “the more rights, hence the more obligations.” His 


3 Political Ethies, Vol. I, pp. 69, 72. 
4Id., p. 152. 
5Id., pp. 153-154. 
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theory of natural law is based on the axiom: “TI live as a human 
being; for that very reason I have the right to live as a human 
being.” 

In 1814 a debate arose between Thibaut and Savigny. The former 
had proposed to give Germany a code of uniform civil laws; the 
latter wrote the little book wherein he treated of the vocation of the 
century for legislation and the seience of law. The philosophical 
wnd the historical schools took opposite sides. Care must be taken 
iv avoid looking upon them as diametrically opposed. ‘ No lawyer 
in Germany,” a French author has said with reason, “ repudiated 
philosophy; no one abdicated his intelligence and resigned himself 
to accepting without due judgment the facts which history furnished. 
But also no lawyer in Germany disdained texts and facts, no one 
assumed to raise theories a priori without regard for history. They 
aid not walk hand in hand, but they all followed the same road; 
they might differ on special questions, that of codification, for 
example, but all were unanimous in agreeing not to isolate juris- 
prudence from philosophy and history.” Lieber was an eclectic who 
was willing to sacrifice either of the two methods and who wanted 
to derive profit from both. 

On the subject of political constitutions, the author of Political 
Ethics desired to bring out what he termed Anglican liberty; this 
was, he claimed, institutional liberty, or, in other words, liberty 
oeganized by means of a fundamental charter, parliamentary govern- 
ment, and the responsibility of the agents of government. When later 
he formed into aphorisms and maxims a few ideas which had struck 
him, he expressed his idea of right and duty in the following words: 
No right without its duty; no duty without its right, which he him- 
self translated into French: Droit oblige. The idea, without doubt, 
is old; Lieber liked his favorite phrase, and in a letter written in 
1871 to Holtzendorff, he complained of Karl Marx who, he said, had 
borrowed his motto and had applied it to democratic absolutism. 

The pages of Political Ethics, which are more particularly con- 
secrated to international relations, merit special attention. The 
author proclaims the importance of the moral element in the rela- 
tions between states; but he admits the legitimacy of war. To define 
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var, he quotes Albericus Gentilis, Grotius, Puffendorf, Bynkershoek, 
Clausewitz. He notes that Christianity does not condemn just war, 
and recalls that the idea of universal peace has often been treated of ; 
he mentions Kant’s as the best work. He shows himself in favor of 
arbitration, but not without reserves, for arbitration, he states, may 
have a disastrous consequence, namely, intervention. In regard to 
the congress of nations, proposed at this time by partisans of inter- 
national organization, he pointed out the great drawbacks, the 
obstacle it would put to the development of nations and its threat of 
universal monarchy. 

If he allows war, he exacts, however, in order that it may be just, 
that certain conditions should be present; it must be absolutely neces- 
sary and be the last measure possible; it must represent the most 
reasonable means of obtaining reparation or of preventing wrong. Ile 
affirms, moreover, the legitimacy of insurrections, and as one of the 
just causes of war he mentions the realization of national unity, 
defense of one’s country, and finally the protection of its citizens. 

At the time when Lieber published his book, the movement for 
peace was engaging public opinion in the United States. It is true 
that before this there had been significant manifestations. Let us 
recall the names of William Penn and of Franklin; let us reeall 
also the establishment of arbitration for the different States of the 
Union, according to the Articles of Confederation. But an import- 
ant event was the publication, in 1814, of the pamphlet of Noah 
Worcester: A solemn review of the customs of war showing that 
war is the effect of popular delusion and proposing a remedy. It 
was an examination of the svstem of war. ‘ Shortly after its ap- 
pearance,” said a statesman, “at the time when the cannons of 
Waterloo roared in Europe, some readers of the work founded the 
first association of the friends of peace, The New York Peace Society, 
and almost simultaneously similar societies were formed in the 
States of Ohio and Massachusetts. In 1815 an English newspaper, | 
The Philanthropist, published an article along the same lines as the 
work of Worcester, and was a prelude to the formation on June 11, 
1816, of the Peace Society of London.” Another writer notes that 


i+ is almost certain that these societies, one in America and the other 
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in England, were founded without being aware of the existence of 
each other. 

Ilowever that may be, under the impulse of the advocates of 
peace, debates occurred at various meetings of legislative assemblies 
of the United States, and resolutions condemning war were voted. 
As early as 1832 the Senate of Massachusetts had passed a resolution 
concerning “the establishment of some means for the final and 
amicable arrangement of all national disputes in order to avoid having 
recourse to war.” In 1837 a motion conceived in the same sense 
had been voted by the Chamber of Deputies and Senate of the same 
State. 

In 1831 a petition coming from the Peace Society of New York 
was laid before one of the chambers of the Congress of the United 
States, the House of Representatives. The report was drawn up by 
Hugh Swinton Legaré, a friend of Francis Lieber. A distinguished 
lawyer, he had been called upon to represent the United States at 
Brussels as Minister Plenipotentiary from 1852 to 1836. Later he 
became Attorney-General. Finally he became Secretary of State. 

The petition had a three-fold object. It suggested submitting to 
the arbitration of a third party the differcnce which had just arisen 
Letween the United States and Mexico. At the time when Legaré 
made a report in the name of the Committee on Foreign Affairs, the 
petition hed no longer an object since recourse to arbitration had 
already been had. The signatories of the petition demanded, sec- 
ondly, that Congress adopt arbitration by a third power as an in- 
variable rule; the American Government was to have an understand- 
ing with the other governments for the purpose of establishing an 
international arbitration bureau, to which would be submitted all 
differences, and to prepare and publish a code of international law 
which would govern the nations; the arbitration bureau would be 
made up of delegates of the nations, who would be appointed to formu- 
late the international code; the code would be obligatory only upon 
those nations who aeeepted it voluntarily, and the tribunal could not 
impose its decisions by foree. They would commend themselves by 
their impartiality to the honor and spirit of justice of the parties in 


tle ease. 
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Legaré expressed the sympathy of the Committee of Foreign 
Aifairs with the desire of the petitioners, but he made certain reser- 
vations. ‘ The ideal,” said he, “is the union of all the nations 
under the protection of law; however, it can not be said that war is 
ulways an evil. The assent of all the nations for the compilation 
of a code will not be obtained.” On the subject of the code he 
udded that a collection of rules was not needed; that in his mind 
what was needed was first the power to impose the rules of law and 
then the love of justice resolved to accept them, two things which 
a code alone could not give. He said also that the deerees of the 
bureau of arbitration would be without effect. The only practical 
measure, he concluded, was recourse to arbitration when a difference 
arose, and if similar recourse was adopted by different nations, it 
would then become a part of customary law. 

Lieber was not an absolute partisan of arbitral justice; we have 
had oceasion to note his ideas concerning codification. Let us quote 
now passages from one of his last letters. For codification, the 
work of the government, he wanted to substitute the establishment 
of international law as a science, free from all official character. 
He had not absolute faith in the Permanent Court of Nations. 
‘Free nations,” he said, “ will always have the worst of it, for 
more or less despotic governments can better plot and combine: 
liberty, in fact, implies publicity.” 

The question of war was presented to the United States shortly 
after the annexation of Texas; a difference arose of which President 
James Knox Polk took advantage to commence hostilities against 
Mexico, and to send Federal troops under General Taylor to take 
possession of the coveted territory. The 4th of July, 1845, had 
been celebrated in Boston as usual, with a commemoration of the 
massacre of 1770 and of the Declaration of Independence of 1776 
The orator was Charles Sumner. He had chosen as his subject: 
* The true greatness of nations.”” With an admirable skill he treated 
the pending questions — the Mexican quarrel and the more or less 
menacing struggle for the disputed territory in Oregon between 
Great Britain and the United States. Sumner was a pronounced 
foe of war. Benjamin Franklin had voiced the maxim that: “ There 
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Was never a good war nor a bad peace.” Sumner states this proposi- 
tion: “In our epoch there can be no terms of peace which would 
not be honorable; there can be no war which would not be dishonor- 
able.” The speech eaused lively discussions; the.c were violent 
criticisms and warm approvals. The historian Prescott recalled the 
glorious battles fought for the cause of liberty ; Chancellor Kent 
declared himself in favor of arbitration as a substitute for bloody 
struggles. Story, writing to Sumner, refused to condemn in an abso- 
lute manner recourse to arms. 

In 1839, Lieber published an excellent book under the title of: 
Legal and political hermeneutics or principles of interpretation and 
construction of law and polities with remarks on precedents and au- 
thorities. This was, with a few additions, a reprint of two articles 
which appeared in 1837 and 1838 in the American Jurist and Law 
Magazine of Boston. The volume was dedicated to James Kent. 

In the magazine, the directors, Charles Sumner, Luther Cushing 
and George Stilman Hillard, had preceded the first article by a short 
introduction, indicating the importance of the work and stating that 
until then there had been no attempt to form a complete svstem of 
rules and interpretations. 

“There is no direct communion,” says Lieber, between the 
minds of men; whatever thoughts, emotions, conceptions, ideas of 
delight or sufferance we feel urged to impart to other individuals, 
we can not obtain our object without resorting to the outward mani 


festation of that which moves us inwardly, that is, to signs. = 
The signs which man uses * * * are very various, for instance, 
gestures, signals, telegraphs, monuments, sculptures. * * * The 


‘true meaning’ of any signs is that meaning which those who used 
them were desirous of expressing. * * * Those signs, by which 
man most frequently endeavors to convey his ideas to another, and 
by which in most eases he best succeeds in conveying them, are 
words. Words are articulate sounds, or the representation of them 
on or in some material, by certain adopted characters, to which, 
single or combined, we attach certain fixed ideas. * * * The 
ambiguity of human speech is, owing to a vast variety of canses, at 
times intentional, at others unintentional, avoidable or unavoidable, 
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owing to the utterer, to the words or the situation of things and their 
changes.” ° The work is full of ingenious observations, of piquant 
expressions, of historical facts. Notably among them may be cited 
the following quotations, touching on the defects of language. ‘ The 
very nature and essence of human language being, as we have 
seen, not a direct communion of minds, but a communion of inter- 
mediate signs only, renders a total exclusion of every imaginable 
tnisapprehension, in most cases, absolutely impossible.” As we have 
said in a preceding study, Lieber might have developed his thought 
and insisted on the too great generalization of the hunian tongues, on 
their difficulty to convey a precise meaning and on their impossibility 
to express all shades of meaning. 

In 1841 the question of the right of search aroused publie at- 
tention in the United States and in a part of Europe. There was 
question of visiting ships on the Atlantic Ocean with a view to pre- 
vent the slave trade. Great Britain claimed especially the right to 
visit merchant vessels flying the American flag and ascertain if the 
vessel was really a registered American vessel. The government at 
Washington opposed itself resolutely to the doetrine which the Lon- 
don Cabinet sought to introduce. With the help of negotiations, one 
of the conditions of the Treaty of Washington of the 9th of August, 
1842, regulated this difference by providing that the exercise of this 
right of search should be permitted by the contracting parties only 
on the coast of Africa. If we recall these facts, it is only because 
Lieber was even then oceupied with the study of international law. 
Ile is in fact in communication with Senator Rufus Choate on this 
very question of the right of search. 

In regard to the differences between Great Britain and the United 
States concerning Oregon, he wrote to Caleb Cushing, Attorney- 
General, to recommend arbitration, not through the head of a 
foreign state, but by some law faculty of a university. Again, in 
1872, in a letter to Rolin-Jaequemyns, he recalled that he had 
always expressed himself in favor of the increase and spread of 


arbitration and conciliation between nations. “I have strongly 


6 Legal and Political Hermeneutios. Chaps. 1, 2. 
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recommended,” he wrote, “to return to the customs of the Middle 
Ages and to take as international arbitrators the law faculties of well- 
known universities, but I have already expressed my sentiment: 
in my book Polilical Ethics against the idea of a high international! 
court to decide all differences between nations.” 

When in 1840, Frederick William IV ascended the throne of 
Prussia, he granted an amnesty for political crimes. Lieber neglected 
to address the request exacted of those who desired to profit by this 
measure of clemency, but he finally had recourse to the assistance 
of the Prussian Minister at Washington. On the 26th of March, 
1842, he received the permission to return to his native land. Le 
went twice to Europe, the first time in 1844 and the second time in 
1848. As we have already said, he intended to go a third time in 
1873, but was stricken by death. 

Sailing from New York in the month of March, 1844, Francis 
Lieber went successively to England and France, traversed Belgium 
and spent several months in Germany. Through his correspondence 
and his diary it is seen that he was in communication and had per- 
senal relations with eminent persons, such as MaeCulloch, Lord 
Brougham, Tocqueville, Mignet, Alexander von Humboldt, to confine 
ourselves to only a few names. In Belgium he wanted to revisit the 
place where the events of 1815 had occurred; he visited the battle- 
field of Waterloo, and going toward Namur he sueceeded in finding 
the spot where in the month of June, 1815, he had been so seriously 
wounded. 

In Berlin, Lieber was received in audience by the King Frederick 
William IV, who showed much good will toward him, and on the 
advice, without doubt, of von Humboldt he was offered a position 
under the Prussian Government as inspector-general of prisons and 
professor at the University of Berlin. The political régime of 
Prussia was, however, repugnant to the generous nature of Lieber, 
and he declined to accept the honor they wished to confer upon him. 

In 1845 the professor of South Carolina College returned to his 
duties. But two years later he again went to Germany. In July, 
1848, he arrived at Bremen, and returned to the United States im 
the following September. In August he had been to Frankfort and 
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had been present at several sessions of the Parliament. On the work 
of the assembly and the efficiency of its- members, he had not been 
mistaken. He reproached the deputies with a total disregard for 
procedure and lack of discipline in their work. In Frankfort he 
Was intimate with political and learned men like Robert von Mohl and 
Mittermaier. It was at this time that he said to the latter: ‘* Ger- 
man unity will enly be realized through the shedding of blood, and 


> 


once more war against the hereditary enemy will be necessary.’ 


V. 


During the forty-five years that Lieber spent in the United States, 
the country developed in a wonderful manner. In 1830, the fifth 
general census showed 12,860,000 inhabitants, of whom 2,000,000 
were slaves and 320,000 colored freed men; in 1870, the ninth gen 
eral census showed that the population was 38,925,000, of whom 
were 4,880,000 negroes and 25,700 civilized Indians. European 
immigration was considerable. Acquisition of territory added whole 
countries — Texes, California, New Mexico and Alaska to the 
already extended territory of the United States. The westward 
movement opened immense regions for the development of industries ; 
it was, as Calhoun had said in the Senate in 1843, aggrandizement 
by acquisition and not by conquest. 

During the same period of time several fundamental questions 
arose: one concerned the very government of the republic, the exer- 
cise of the supreme power; the other related to slavery, and, strictly 
speaking, was included in the first. 

Lieber at once took a positive position in the debate concerning 
the respective rights of the Union and the individual States. We 
know how and in what terms it had arisen. On the 4th of July, 
1776, the “ representatives of the United States of America in Gen- 
eral Congress, assembled,” as they called themselves, proclaimed 
independence. <A constitution was necessary. On the 9th of July, 
1778, the Congress voted the “Articles of confederation and of per- 
petual union,” which became effective on the 1st of March, 1781. 
Each State retained its sovereignty and retained all the rights not 
actually vested in the Confederation. This situation presented many 
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inconveniences ; certain States even objected to the control of their 
wilitary forces by Congress; a commercial tariff war arose; the 
individual legislatures showed an ill-will in the execution of treaties 
with Great Britain, France and the United Provinces, that was full 
cf peril. A revision of the constitution was imperative. In keep- 
ing with a resolution of Congress, a Constitutional Convention was 
convened on the 14th of May, 1787, at Philadelphia. Twelve of the 
thirteen States were represented. The new Constitution was finished 
on the 17th of September, 1787; it came into force in 1789. 
According to the principles of law, there is no doubt that in the 
federal system sovereignty belongs to the central power and not to 
the States which are members of the federation; there is also no 
doubt that it belongs wholly to the central government, since 
sovereignty is ene and indivisible. This truth had been pro- 
claimed in the Constitutional Convention of 1787 by James Madi- 
son. At the beginning of the nineteenth century certain States took 
exception to the notion which conferred supreme power upon the 
central authority. In 1832) State sovereignty strongly asserted 
itself, and this time several States maintained that thev had the 
right of nullification and secession. The argument may be con- 
densed in a few words; the Constitution, it was maintained, is a 
contract in which the States appeared as sovereigns; as they had 
no superiors they could refuse to enforee such laws of the Union 
as they deemed unconstitutional, they could also renounce the fed- 
eration; in other words, they had the right of nullification and seces- 
sion. On the 12th of November, 1832, a convention, in session at 
Columbia, decided that the federal eustoms laws of 1828 and 18532 
were null and void as regarded South Carolina, and it forbade the 
collection of any duty in the ports of that State. It is true that 
President Jackson denounced vigorously the measures, which he 
stvled treason, but, as we have seen, amendments were introduced 
which lowered the tariff. On January 22, 1833, John Caldwell 
Calhoun introduced in the Senate of the United States a series of 


propositions concerning customs duties. The people of the several 


States, he maintained, were united as so many parties to a consti- 
tutional compact; the people of the United States did not form a 
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nation, but the States had preserved their sovereignty and_ the 
allegiance of their citizens had not been transferred to the govern- 
ment; the States had the right to decide in last resort as to the scope 
of the reserved powers, and, therefore, as to the seope of those that 
had been delegated. On the 16th of February Calhoun presented 
« defense of the system he had advocated. On the same day Daniel 
Webster answered him; he maintained that the Constitution was not 
a league of sovereign states but a national government, and that there- 
fore there was neither right of nullification nor right of secession. 

At the time when the question of sovereignty already engrossed 
publie opinion, Alexis de Tocqueville was residing in the United 
States and working on the famous book which was to come to light 
in 1835. He unfortunately sided with the erroneous solution, and 
when a quarter of a century later the bloodiest of wars undertook 
to decide the question of right, his opinion contributed to lead into 
error a part of Europe, and to gain, for a while at least, wide sym- 
pathy for the indefensible cause of the South. Francis Lieber must 
be given credit for one thing. As to the respective situations of the 
several States and the federal authority his position was clear from 
the start. He followed the banner of Daniel Webster and Charles 
Sumner, maintaining that there was and should be a general govern- 
ment above the several States. THe developed a remarkable theory 
cf the nation, in which he strove to demonstrate the consciousness 
of organic unity and of common destiny. For nearly forty years he 
pointed to the dangers involved in nullification and secession. 
Notably, in 1850, when in South Carolina, where he resided, the 
secessionists upheld their unfortunate policy, he predicted as the 
inevitable consequence of their deplorable position a war that 
would be all the more relentless as it was to break out among fellow 
citizens. 

The question of slavery was very closely connected with the ques- 
tion of sovereignty. Indeed the pro-slavery States claimed that all 
that related to slavery was within the jurisdiction of the individual 
States of the federation, and did not come under the central power. 
On several oceasions the existence of the Union seemed to be 
threatened. Sometimes it was the question of admitting new slave 
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States and at other times of introducing the recognition of the right 
of ownership of the negro into territories theretofore free. The 
States lying south of the 39th degree of north latitude were given 
to agriculture, and exploited slavery. The northern States were 
anti-slavery. The movement for the abolition of slavery began 
actually in 1831 when William Lloyd Garrison founded the Liberator 
at Boston; but it took many long years of effort, and in his inaugural 
address of March, 1861, President Abraham Lincoln still said he 
had no thought of taking direct or indirect measures touching the 
institution of slavery in the States where it existed, and that he did 
not think he had the right to take such measures. In fact in the 
Southern States at the time the Civil War broke out there were 
348,214 slave owners, and the unfortunate slaves numbered over 
four millions. We have already made known Lieber’s sentiments 
regarding slavery. 

In the last month of 1855 Francis Lieber severed his connection 
with the University of South Carolina, which he had not ceased to 
honor by his teaching; even in 1853 he had published a book On civil 
liberty and self-government. When the office of president became 
vacant he became a candidate therefor. In politics ne was a liberal, 
in religious matters tolerant, which means that he encountered the 
opposition of all the sectarians. He resigned his professorship. At 
the end of 1856 he left the small town of Columbia to take up his 
residence in New York. In May, 1857, he was called to the chair 
of history and political economy at Columbia College in that city. 


He assumed the duties of that chair on the 17th of February, 1858. 
Ernest Nys. 


[To be continued. } 
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THE HISTORY OF THE DEPARTMENT OF STATE 


VI 
SUBDIVISIONS OF THE DEPARTMENT OF STATE 


II 


In his first annual message, December 8, 1829, President Andrew 
Jackson said: 

The great and constant increase of business in the Department of 
State forced itself at an early period upon the attention of the Executive, 
Thirteen years ago it was, in Mr. Madison’s last message to Congress, 
made the subject of an earnest recommendation, which has been repeated 
by both of his successors; and my comparatively limited experience has 
satisfied me of its justness. It has arisen from many causes, not the last 
of which is the large addition that has been made to the family of inde- 
pendent nations and the proportionate extension of our foreign relations. 
The remedy proposed was the establishment of a home department — a 
measure which does not appear to have met the views of Congress on 
account of its supposed tendency to increase, gradually and imperceptibly, * 
the already too strong bias of the federal system towards the exercise of 
authority not delegated to it. I am not, therefore, disposed to revive 
the recommendation, but am not the less impressed with the importance 
of so organizing that Department that its Secretary may devote more of 
his time to our foreign relations. Clearly satisfied that the public good 
would be promoted by some suitable provision on that subject, I respect- 
fully invite your attention to it." 


The recommendation of President Madison to which General 
Jackson referred was in his message of December 3, 1816, and was 
for “an additional department in the executive branch of the Gov- 
ernment,” which would be “ charged with duties now overburdening 
other departments and with such as have not been annexed to any 
department.” ? He did not specifically allude to the needs of the 
Department of State. Monroe and Adams made recommendations 
similar to Madison’s. 


1 Messages and Papers of the Presidents, II, 461. 
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Jackson’s interest in the Department, as we have seen in a previous 
number of this Journa,* took shape, through his Secretary of 
State, in the first systematic subdivision in 1533, which was improved 
upon in 1854. In 1556 the Department was further systematized 


by Secretary John Forsyth. 


THE FOLLOWING ARRANGEMENT OF THE GENTLEMEN EMPLOYED, TILE 
DIstTRIBUTION OF THEIR DuTIES, AND RuLEs ror PERFORM- 
ANCE, WILL Be OBSERVED IN THE DEPARTMENT OF STATE, FROM 
AND AFTER THE 50TH OF NOVEMBER, 18364 


1. THE CHIEF CLERK 

The duties of this officer will be such, in all respects, as appertain to 
an Under Secretary of State. He will exercise an immediate superin- 
tendence over the duties of the respective Bureaux, and over those em- 
ployed in them. He will receive the directions of the Secretary on 
matters requiring the action of the Department. He will promptly 
report all acts of negligence or misconduct to the Secretary. By the act 
of 27th July, 1789, the Chief Clerk is to be employed in the Department 
as the Secretary shall deem proper, and is to have the charge and custody 
of all records, books, and papers appertaining to the Department, when- 
ever the Secretary shall be removed from office, or in any other case of 
vacancy. 

Mr. holds the appointment of Chief Clerk, at an annual 
salary of $ 

2. TIE DIPLOMATIC BUREAU 


Will have charge of the correspondence between the Department and 
the Ministers and other Diplomatic Agents of the United States; and 
also between the Department and the Ministers and other Diplomatic 
Agents of foreign powers in the United States; will copy and record the 
diplomatic despatches prepared in the Department, and file and preserve 
those received at the Department; prepare and record credential letters , 
prepare treaties for signature, ratification and exchange, and proclama- 
tions of treaties, and record the same, and prepare such drafts of letters 
as may be necessary; and generally will attend to all matters appertain- 
ing to the diplomatic affairs of the United States. 

An index will be kept for each mission, in which the purport of each 
despatch prepared or received at the Department, is to be promptly 
entered. 

The record of the communications made by the Department of State 
to each mission from or to the United States, will be kept in a separate 


book. 


3 4:608, 
41 Cireulars, Dept. of State. 
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A synopsis of the concerns of each mission will be kept, and continued 
monthly, or oftener if required. 

There will be kept, besides, a daily register of all communications re- 
ceived to be filed in this Bureau, and of the action of the Department 
thereon, and of each communication prepared in the Bureau in relation 
to diplomatic affairs; the substance of each communication to be stated 
as briefly as possible. In this register will be noted such other matters 
as may be directed; this register will be daily submitted to the Secretary. 
Newspapers, and such documents published by this Government as may 
be useful, will be transmitted to the several missions abroad, of which 
transmission a note shall be made in the register. 

In this Bureau will be regularly kept a record of the arrival of Foreign 
Ministers, Charges d’Affaires, and Consuls General, the date of their 
presentation, the time of their leaving the Government, and the circum- 
stances of their departure. 

The duties of this Bureau will be performed by three Clerks, viz: 

Mr. , at an annual salary of $ , will have special 
charge of the missions to and from, and the relations with England, 
France, Russia, and the Netherlands. 

Mr. . at an annual salary of $ , will have special 
charge of the missions to and from, and the relations with, all the other 
countries in Europe, Asia, and Africa, and of the Consular affairs with 
Tripoli, Tunis, and Morocco. 

Mr. , at an annual salary of $ , will have special 
charge of the missions to and from, and the relations with, the countries 
in North and South America. 


3. THE CONSULAR BUREAU 


Will have charge of the correspondence with the Consuls of the United 
States; will record all communications made to them by the Department, 
and file and preserve all those received from them, together with their 
statements and reports, and generally have charge of all business apper- 
taining to the Consular concerns of the Department. 

An index will be kept for each Consulate, in which the purport of 
each communication to or from the Department is to be properly entered. 
A daily register will also be kept, in which the Consular communications 
will be noted as soon as they are received, with the action of the Depart- 
ment thereon: this register will be daily submitted to the Secretary. 

The record of the communications made by the Department to the 
Consuls within the limits of each independent Government in Europe 
and America, will be kept in a separate book, with the exception of 
these in Turkey. 

The communications made to the several consuls in Asia, and in the 
dominions of the Ottoman Porte. will be recorded in one book. 

In this Burean will be kept a Digest of the Commercial Regulations 
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of each foreign country with which the United States have intercourse. 
The Digest, compiled under a resolution of the House of Representatives 
of the 3d of March, 1831, will be the basis, as far as it goes; and all cor- 
rections, additions, and alterations reported by the Consuls or trans- 
mitted by the Diplomatic Agents of the United States, will be promptly 
and carefully entered in books to be kept for that purpose. To aid in 
completing this Digest, such publications as contain authentic informa- 
tion on the subjects to be embraced in it are to be sent to this Bureau 
from time to time, as received, by the librarian, and extracts from des- 
patches and papers by the Diplomatic Bureau. 

The business of this Bureau will be performed by three Clerks, viz: 

Mr. , at an annual salary of $ , will have special 
charge of the Consulates in England, France, Russia, and the Nether- 
lands, and their respective colonies. 

Mr. , at an annual salary of $ , will have special) 
charge of the Consulates in all the other countries in Europe and Asia, 
and their colonies. 

Mr. , at an annual salary of $ , will have special 
charge of the Consulates in all the independent States, in North and 
South America, West Indies, and Islands of the Pacific. 


4. THE HOME BUREAU 


1. Will take charge of and register the returns of passengers from 
foreign ports, and the abstracts of registered seamen, and prepare annual 
statements thereof for Congress. 

It will be charged with recording the domestic and miscellaneous 
correspondence. 

It will have the care of those treaties and foreign presents which are 
permitted to be shown. 

The duties of this division of the Bureau will be performed by one 
Clerk, Mr. , at a salary of $ 

2. This Bureau will, also, have charge of all the domestic corre- 
spondence of the Department, which does not appertain to the business 
of some other Bureau, and will file and register the letters received. on 
the business confided to the Bureau. 

It will have charge of making out and recording commissions; of 
preparing statements of vacancies occurring, and of expiring commis- 
sions; of making out and recording exequaturs granted to Consuls: of 
receiving and filing applications for office; of preparing certificates to 
be authenticated under the seal of the Department. 

It will have charge of the seals of the United States and of the De- 
partment of State. 

It will also be charged with collecting and preserving, in the library 
of the Department, the statutes of the different States, required by law 
to be collected and preserved in the Department. 
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It will likewise have charge of the library, and of the arrangement and 
preservation of the books, maps, documents, and papers therein, and of 
keeping an accurate catalogue thereof, and a register of all books taken 
out, and of their return. The library will be subject to the regulations 
prescribed therefor. 

The duties of this division of the Bureau will be performed by one 
Clerk, Mr. , at an annual salary of $ 

3. This Bureau will, also, be charged with filing and preserving peti- 
tions for pardons and remissions, and with preparing and recording 
pardons and remissions, and with the correspondence relating thereto. 

It will make out and record personal and special passports, and prepare 
the letters relating to the same. 

It will be charged with keeping a daily register of all letters received 
other than Diplomatic and Consular, and of the disposition thereof, and 
of the action of the Department thereon. 

To enable it to make the proper entries in this register, each Bureau, 
except the Diplomatic and Consular, will send to this Bureau, the pur- 
port of any answer, as soon as prepared, or, where no answer is given, 
the disposition made of the letter. This register will be daily submitted 
to the Secretary. 

It will be charged with forwarding despatches to Ministers and Con- 
suls, and keeping a register of the same, and with corresponding with 
the Despatch Agents, and will assist in recording and copying generally. 

The duties of this division of the Bureau will be performed by one 
Clerk, Mr. , at an annual salary of $ ; 

4. This Bureau will likewise be charged with filing and preserving 
the returns of copyrights, and registering the copyright books, which by 
law, are directed to be transmitted to, or deposited in, the Department 
of State, and with preparing the letters relating to the same. 

It will record reports to the President, and the two Houses of Con- 
gress, or their Committees; and will assist in recording and copying 
generally. 

The duties of this division of the Bureau will be performed by one 


Clerk, Mr. , at an annual salary of $ 


5. THE KEEPER OF THE ARCIIIVES 


Will have charge of the Archives of the Department, other than Diplo- 
matie and Consular, and the arrangement thereof; will prepare answers 
to inquiries relative thereto, and give copies when required. 

He will be charged with the care of the rolls of the laws, and with the 
recording, publication, and distribution, of the laws; and also with dis- 
tributing the Messages of the President and reports of Heads of Depart- 
ments, and other public documents and publications to be distributed 
by the Department of State. 

These duties will be performed by one Clerk, viz., Mr. , ata 
salary of $ 
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6. THE TRANSLATOR 

Will be charged with translating all letters, papers, and docur.. ts in 
a foreign language, relating to the business and duties of the Wepart- 
ment. ‘I'he translation is to be made immediately after the receipt of 
the original, and is to be filed with it in the proper Bureau. 

He will also be charged with such other duties as may from time to 
time be assigned to him. 

These duties will be performed by one Clerk, Mr. , at an 
annual salary of $ 


%. THE DISBURSING AGENT 


Will be charged with making purchases for the Department, and dis- 
bursing the fund for its expenses, including the expense of publishing 
and distributing the laws; also with making payments when specially 
authorized, from such appropriations, under the control of the President 
and Secretary of State, as are placed in his hands for disbursement ; 
also with preparing for the signature of the Secretary, and registering 
requisitions for the payment of the authorized drafts of Ministers and 
Agents abroad. He will prepare and record the correspondence relating 
to the business with which he is charged. He will, also, make proper 
entries, in one or more books to be kept for that purpose, of all moneys 
received and disbursed by him, under each head of appropriation, and 
will render accounts thereof quarterly for settlement at the Treasury. 


These duties will be performed by one Clerk, Mr. , ata 
salary of $ 
Mr. is also Superintendent of the building occupied by the 


Department, for which he receives an annual compensation of $ 


Notwithstanding the foregoing particular distribution of duties, each 
Clerk will, from time to time, perform such other duties as the public 
service may render necessary, and as shall be directed by the Secretary. 
And if, at any time, any gentleman finds that the duties assigned to him 
are insufficient to occupy him during office hours, he will report the fact 
to the Secretary. 

The business of each Bureau will be preserved in confidence by the 
person or persons employed therein; and all business committed to any 
of the Clerks, will be by them treated as of a confidential nature, and on 
no occasion whatever to be divulged. 

No diplomatic communications, nor any others of a confidential or 
important character, will be sent for signature by the messengers. 

The records and papers of the Department are to be kept in locked 
cases, except when in actual use. 

On ordinary occasions, communications between the Secretary of State 


. 


3 
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and the gentlemen employed in the Department, and applications for 
information or direction, excepting as to matters of account, will be made 
through the Chief Clerk, unless specially invited by the Secretary. 

All letters and other communications received at the Department will 
be acknowledged, and, where necessary, answered in detail, as soon as 
practicable after they are received. 

All business referred to the respective Clerks will be finally acted upon 
and disposed of on the day of the reference, unless for good cause, to 
be made apparent; so that the business of one day shall not be left to 
accumulate for another. 

Copies of papers on file or of record in the Department shall not be 
given except to individuals having an interest in them, or at their re- 
quest ; and no copy of any letter or despatch relating to the business of 
the Diplomatic or Consular Bureau, shall be given without the express 
direction of the President of the United States, or of the Secretary of 
State. 

No letter will be written relative to the business of the Department 
without the approbation of the Secretary. 

A report will be made to the Secretary as soon as practicable, by each 
Clerk, of the actual state of his business, accompanied with a list of the 
books of record in his charge, and their present condition. 

No Clerk will be absent from the Department between the hours of 
9 a. M. and 3 p. M. each day, (unless in case of sickness,) without special 
permission. The Department will also be kept open for the transaction 
of business from 8 o’clock to 9, and from 3 o’clock to 6, between the Ist 
of October and the Ist of April; and from 8 o’clock to 9, and from 
3 o'clock to 4, between the 1st of April and the 1st of October during 
which hours such attendance will be given as the Secretary may deem 
necessary to the public service. When, from indisposition or any unfore- 
seen cause, the attendance of anv Clerk during the day may be imprac- 
ticable, he will give the earliest notice thereof to the Chief Clerk. If 
any one shall desire leave of absence for a longer period than twenty-four 
hours, he will submit his application to the Secretary, in writing, noting 
the reasons of his request, and the length of time he desires to be absent. 

All foreign newspapers, after they shall have been perused by the 
Secretary and Chief Clerk, shall be committed to the Diplomatic Bureau : 
and such articles as may be deemed worthy of the particular notice of th« 
Secretary, are to be marked, and, if in a foreign language, translated 
and submitted to the Secretary. Foreign newspapers are not to be lent 
to persons unconnected with the Department, without the permission of 
the Secretary. 

These rules will be altered or modified, or added to, from time to 
time, as the state of the service may require, and as the Secretary may 
in his judgment direct. 


JOHN ForsytH, 
Secretary of State. 


a 
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This arrangement of the Department obtained, with minor modi- 
tications, for thirty-four years, until the reorganization effected 
by Hamilton Fish in 1870. Besides the clerks regularly assigned 
to the bureaus under the plan of 1836, were a number of extra 
clerks employed in varying department duties. On February —, 
1845, Secretary John C. Calhoun wrote to the Committe on Ways 
and Means of the House of Representatives, saying that in 1818 
there had been ten regular clerks in the Department, in 1827 thir- 
teen, and that there were then fourteen; but that the inereasing 
duties of the Department had been performed by extra clerks appro- 
priated for by single Acts or joint resolutions of Congress. When 
he wrote there were eight of these extra clerks.° 

The number of regular clerks was increased by one in 1849; in 
1852 it had reached eighteen; in 1857 
twenty-four. After that year it remained almost stationary for 
twelve vears,® until the Act of March 3, 1873, gave statutory recog- 


it was twenty-two; in 1859 


nition to the existence of the bureaus. By the Act of March 3, 1853, 
section 3,’ the clerks in the executive departments, except the Depart- 
ment of State, were classified ; and the Act of March. 3, 1855, section 
4, brought that Department within the scheme. 


That from and after the thirtieth of June, 1855, the Secretary of 
State, be, and he is hereby authorized and required to cause the exami- 
nation, classification and distribution, of the clerks in the Department 
of State, in the same manner as directed in other executive departments 
by the provisions contained in the third section of the Act entitled ‘An 
Act making appropriations for the civil and diplomatic expenses of 
government,’ approved third March, 1853, who shail be paid annual 
salaries according to the act amendatory thereof, approved twenty-second 
April, 1854. And the whole permanent clerical force in said department 
shall consist of three clerks of class one, two of class two, eight of class 
three, eight of class four, and one chief clerk, in lieu of those now author- 
ized by law; and one of the said clerks of class four shall give bonds as 
required by the Independent Treasury Act, and make the disbursements 
for the department, and superintend the northeast executive building, 
and shall receive therefor two hundred dollars per annum, in addition 


5 Annual Report, American Historical Association, 1899, p. 641. 

6 The Biennial Registers and Department Registers furnish the personnel of 
the Department. 
710 Stats., 209. 


126 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


to his salary as clerk of class four: Provided that the increased salary 
hereby allowed the chief clerk shall be construed to take effect from the 
first of July, 1853, and be paid accordingly.* 


Tie Act of March 3, 1853, had provided for chief clerks of the 
Departments, each at $2,200 per annum. The rates of pay of the 
classes of clerks were fixed by the same Act as: class one, $900 per 
annum: class two, $1,200; class three, $1,500; elass four, $1,800. 
The salary of class one was raised to $1,200, of class two to $1,400 
and ot class three to $1,600 by Act of April 22, IS54, section 1.” 

The bureaus of the Department had always been subordinate to 
the Chief Clerk, and his superior authority was specifically set forth 
in the Act of August 26, 1842, which is still in force: — 

Each Chief Clerk of the several departments, shal] supervise, under 
the direction of his immediate superior, the duties of the other clerks 
therein, and see that they are faithfully performed.’ 


Exeluding from the count all officers above the rank of chief of 
bureau and below that of clerk and all temporary employees, it 
appears that the number of regular clerks in the Department in 1865 
was twenty-five; in 1870 the same; in 1876 forty-five; in 1880 the 
same; in 1892 sixty-one; in 1898 sixty-five; in 1904 eighty-five; 
in December, 1910, one hundred and fifty-six. 

Following the subdivisions in detail: in 1837 the office of 
Librarian and Translator were separated and in 1839 no one held 
the title of Librarian. In that year a Bureau of Exequaturs and 
Commissions was added, which in 1841 disappeared, and the Trans- 
lator and Librarian were again combined. This arrangement was 
changed in 1847 when the Commission Clerk and Librarian were 
combined. In 1849 the * Claims Clerk ” was added, ranking above 
the bureaus, and the Translator and Librarian were again combined, 
the Commission Clerk’s office being made separate. In 1853 the 
Librarian was left out of the arrangement, and in 1855, under the 
classification required by law, all the bureaus disappeared from the 


§10 Stats., 669. 
276. 
10R, S., U. S., see. 173. 
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official roster, which specified the following order: The Secretary, 
the Assistant Secretary, clerks of the fourth class, clerks of the third 
class, clerks of the second class, clerks of the first class, superintend- 
ent of commercial statistics, under resolution of Congress at $2,000 
per annum, superintendent of the packing room, messenger, assistant 
messenger, and watelimen. In 1857 the clerks were preceded by 
a disbursing clerk and the Superintendent of Statistics, both having 
been provided for by law. Thus the order continued until 1867, 
when the Second Assistant Secretary and Examiner of Claims were 
put in above the chief clerk, the superintendent of the packing room 
being omitted, and the commissioner of immigration was added with 
the superintendent of immigration stationed at New York under 
him. In 1869 the Examiner of Claims and Superintendent of Sta- 
tisties were dropped. 

Notwithstanding the omission of the bureaus from the official 
list from 1855 to 1870, they had, in facet, continued to exist as a 
necessity in the transaction of the Department’s business, and the 
chiefs continued to enjoy their titles and authority in Department 
administration. 

Ilamilton Fish became Secretary of State March 11, 1869, and, 
acting under the general authority conferred upon him by law as 
the head of the Department, he reorganized the staff, and in 1870 
formally divided it as follows: 

Chief Clerk’s Bureau. It was to have eustody of the archives 
and rolls, distribution of the mail and indexing of the records. The 
clerks in the bureau were designated: senior index clerk, two index 
clerks, a keeper of rolls, and an assistant keeper of rolls. The whol 
force of the bureau was six. 

First Diplomatic Bureau. It was to have charge of diplomatic 
correspondence with Austria, Belgium, Denmark, China, France, 
Great Britain, Japan, the Netherlands, North Germany, Portugal, 
Spain, Sweden and Norway and Switzerland. It was under the 
superintendence of the Assistant Secretary, and the duties were per- 
formed by the chief of bureau and two clerks. 

Second Diplomatic Bureau. It had diplomatie correspondence 


with Latin-American countries, the Barbary States, Egypt, Greece, 
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the Ilawaiian Islands, Italy, Liberia, Russia and Turkey, and was 
under the superintendence of the Second Assistant Secretary. The 
duties were performed by the chief of bureau and two clerks. 

First Consular Bureau. It had correspondence with consuls in 
the countries which were also under the jurisdiction of the First 
Diplomatie Bureau, and was under the superintendence of the Assist- 
ant Secretary. A chief of bureau and three clerks performed the 
duties. 

Second Consular Bureau. It had correspondence with consuls in 
the countries which fell under the jurisdiction of the Second Diplo- 
matic Bureau and was under the superintendence of the Second 
Assistant Secretary. A chief of bureau and two clerks performed 
the duties. 

Law Bureau (from the Department of Justice). It comprised 
simply the Examiner of Claims, whose duty it was to examine all 
legal questions submitted to him by the Secretary or the Assistant 
Secretaries. 

Bureau of Accounts. It was managed by the “ disbursement 
clerk ” and had the eustody and disbursement of all the Department 
appropriations as well as the care of the building and the property 
of the Department. 

Statistical Bureau. The head of the bureau was termed “ Libra- 
rian’’ and he had one clerk under him. The duties were to eare 
for the printed books and pamphlets, and to prepare the reports on 
commercial relations. 

Translations. The bureau consisted of the translator, whose duty 
it was to make translations on the order of any of the Secretaries or 
the Chief Clerk. 

Pardons and Commissions. There was a chief of bureau and 
one clerk. The bureau had charge of the preparation of commissions 
and warrants of pardon, applications for office and correspondence 
relating thereto. 

Domestic Records. One clerk comprised the bureau, his duty 
being to attend to correspondence with territorial officers and miscel- 
laneous correspondence not connected with the diplomatic or con- 
sular service. The business was under the superintendence of the 


Assistant Secretary. 
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| 
3 


HISTORY OF THE DEPARTMENT OF STATE 129 


Passport Bureau. In charge of it was the * passport clerk,” and 
his duties were the issuance and recording of passports and collec- 
tion of the internal revenue tax on passports. 

Telegraph. The telegraph operator received and sent messages 
ordered by any of the Secretaries. 

The unassigned clerks were employed on the general work of the 
Department under the Chief Clerk, who might also require a clerk 
in one bureau to do the work of another bureau, whenever such a 
course seemed to him to be necessary. 

The arrangement of this year is notable among other features 
because it gave definite assignment of duties to the Assistant Secre- 
tary and the Second Assistant Secretary, the former superintending 
the First Diplomatic Bureau and First Consular Bureau, beside the 
Bureau of Domestic Records, and the latter the Second Diplomatic 
Bureau and Second Consular Bureau, the intention evidently being 
to make a division on geographical lines. The arrangement con- 
tinued from 1870 to 1873, when it ceased, and there was no formal 
assignment of duties for the Assistant Secretaries after that, until 
the arrangement now in force was made placing the Third Assistant 
Secretary at the head of the Division of Far Eastern Affairs. 

Under date of October 20, 1869, Secretary Fish preseribed * Regu- 
lations of the Department of State.” The office hours were to be 
from 9:30 a. M. to 4p. M., or later if business required, and at least 
one clerk must remain in each bureau until the mail for the day 
was signed. A daily account must be kept of the time each clerk 
might be absent from his work; clerks must not visit each other 
daring office hours; no information whatever concerning department 
business must be conveyed to outsiders. 

The change in the working hours of the Department was not 
required by law. The Act of June 20, 1874," did, in fact, give 
the heads of departments authority to require such hours of work 
from the clerks as they might deem necessary, but the Act of March 
3, 1885,’* specified that at least seven hours of work be required. 
This was construed for twenty years as requiring attendance at the 

1118 Stats., 109. 


1222 Stats.. 563. 
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Department from nine o'clock in the morning till four in the after- 
noon, half an hour being allowed for luncheon; but some question 
having arisen as to whether the luncheon allowance did not make 
the working day six and a half hours, by President Roosevelt's 
order the hours of work were extended to 4:30 o’clock in the after- 
noon in 1904, the order for the Department of State being dated 
February 4. The old Department of Foreign Affairs had been open 
for business from nine o’clock in the morning till six o’clock in the 
evening; but there had been a liberal allowance of time for dinner 
sarly in the afternoon. 

In 1872 the organization of the Department was modified by 
Secretary Fish by changing the Domestic Records Bureau to the 
Territorial and Domestie Records Bureau, and a separate mail divi- 
sion was added. In 1873 the separate office of Keeper of Rolls was 
created, to have eustody of treaties, rolls, old archives, archives of 
international commissions, and to see to the promulgation of laws 
and treaties. In this vear came the first recognition by law of the 
bureaus by the Act of March 3, 1873, section 5,'* 
salary of $2,400 each to the chief of the Bureau of Accounts, of 
the Bureau of Indexes and Archives, and of the First and Second 
Diplomatic and Consular Bureaus. The Department adjusted itself 
to the Act, and the Chief Clerk no longer had a bureau, but from 
his office was organized the Bureau of Indexes and Archives, with 
a chief and three clerks, having the duty of opening the mail, index- 


allowing an annual 


ing it, preserving the archives and answering calls for papers. — The 
bureaus which had not received legal recognition continued in exist- 
ence, the position of chief being filled by a clerk, usually, but not 
always, of the fourth class. The Act of June 20, 1874,)* allowed 
only one chief of the Diplomatic and one chief of the Consular 
Burean, adding to the list, however, the Chief of the Bureau of 
Rolls and Library. As had been the case under the arrangement of 
1833, the consolidated Diplomatic Bureau was divided into geo- 
graphical divisions, A, B, and C, each division having in its charge 
correspondence with a separate group of countries, and the same 


1317 Stats., 509. 
1418 Stats., 90. 
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course was followed with the consular bureau, a system which has 
prevailed up to the present time. In order to give full sanction 
to the Secretary to subdivide his Department, the Act of 1874 
provided : 

That the Secretary of State may prescribe duties for the Assistant 
Secretaries, the Solicitor, not interfering with his duties as an officer 
of the Department of Justice, and the clerks of Bureaus, as well as for 
all the other employees in the Department and may make changes and 
tiansfers when in his judgment, it becomes necessary. 


When the Act of March 3, 1873, recognizing the bureaus of the 
Department became effective on July 1, 1873, commissions signed 
by the Secretary of State were given to the chiefs of the bureaus 
named in the law; but after the passage of the law of 1874 again 
providing for bureau chiefs, the question was raised whether they 
should not be nominated by the President to the Senate for con- 
firmation. The law officer of the Department being called on for 
an opinion ruled, under date of June 26, 1875, that as the Consti- 
tution provides that the President “shall appoint * * * all 
other officers of the United States, whose appointment are not herein 
otherwise provided for, and which shall be established by law” the 
chiefs of bureau, who were not included under the general heads of 
clerks, should be appointed by the President.'® 

Accordingly, under date of July 1, 1875, the chiefs of the bureaus 
named in the law received commissions signed by the President. 
Congress was not in session at the time, but their names were sent 
to the Senate for confirmation when it convened the following Decem- 
ber, and full commissions issued after their confirmation.’® But 
after these first Presidential appointments of bureau chiefs there 
were no more for eighteen years, all vacancies which occurred after 
the first appointments being filled, as they had been originally, by 
direct appointment of the Secretary of State. The opinion of the 
law officer was, in fact, disregarded, until Walter Q. Gresham, who 
was Secretary of State from March 3, 1893, to May 28, 1895, 

15 Opinions and Reports of Henry O’Conner, Examiner of Claims, Vol. 6, p. 388, 
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16 Bureau of Appointments Records. 
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invoked it in 1894, and the President nominated Pendleton King 
to be Chief of the Bureau of Indexes and Archives.'’ In 1896 
Secretary Olney referred the question of the proper form of appoint- 
ment to the Attorney-General for an opinion, who declared chiefs 
of bureaus were clerks in the eye of the law and entitled only to 
departmental commissions.’* 

The Act of August 15, 1876,'® provided for only five chiefs of 
bureau and the Translator and decreased the salary of each to $2,100. 
The compensation of the Chief of the Burezu of Statistics became, 
therefore, that of a clerk, but the bureau was continued as a Depart- 
ment arrangement. In 1878, Act of June 19,°° provision was made 
for only four chiefs of bureau beside the Translator, and the 
Chief of the Bureau of Rolls and Library was dropped, but a 
clerk was appointed Librarian with the same functions as had per- 
tained to the chief of bureau. In 1881 the Bureau of Statistics 
was restored to the salary list"? and in 1882 ** the Bureau of Roll: 
and Library. This arrangement continued undisturbed till the Aci 
of May 28, 1896,?* allowed another bureau and the Bureau of Com- 
missions and Pardons was raised to the same level with the other 
bureaus in compensation, the chief being denominated the appoint- 
ment clerk and the bureau being named the Bureau of Appointments. 

By terms of the law the chief of the Bureau of Accounts received 
an additicnal compensation of $200 per annum as disbursing clerk, 
and the Act of March 3, 1903,°* gave the chief of the new Bureau 
of Trade Relations $2,250 per annum.” The following year the 
appropriation act gave him the same sum as the other bureau chiefs. 
The Act of February 26, 1907,°° provided for two chiefs of bureau 

17 Id, 

18 Ante, THE AMERICAN JOURNAL OF INTERNATIONAL LAw, January, 1909, p. 150. 

1919 Stats., 148. 

2020 Stats., 183. 

21 Act of Mar. 3, 21 Stats., 391. 

22 Act of August 5, 22 Stats., 225. 

23 29 Stats., 147. 

24 32 Stats., 1082. 

25 This was owing to a mistake on the part of the appropriations committee 
of the House, who supposed the compensation of the Chief of the Bureau of For- 


eign Commerce had been $2,250. 
26 34 Stats., 948. 
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except the chief of the Bureau of Accounts who received his regular 
extra compensation. The selection of the two bureaus to receive 
the higher pay was left to the Secretary of State who chose the Diplo- 


at $2,250 per annum, leaving the others at the old rate of $2,100, 


matie and Consular Bureaus for the beneficiaries. 

The oldest subdivisions of the Department are the Diplomatic 
and Consular Bureaus. Its foreign duties were in the beginning 
almost exclusively diplomatic, the correspondence with consuls being 
inconsiderable. There was no consular system before the adoption 
of the Constitution ; but in 1790, Thomas Jefferson appointed sixteen 
consular officers; and on August 26, 1790, he instructed them to 
report to the Department on political, shipping and commercial 
questions. On April 14, 1792, a law was passed defining a consul’s 
duties. The number of consuls steadily increased and there was 
a general classification by the Act of August 18, 1857, which was 
modified from time to time until the passage of the Act of recog- 
nizing the service.** The separation between the diplomatic and 
the consular correspondence must have begun soon after the appoint- 
ment of consuls began and the creation of the Consular Bureau had 
actually become a fact before it received designation. In priority of 
assignment of work, however, the Diplomatic Bureau preceded it. 

The first subdivision of the Department to be recognized by law, 
except the Patent Office, was the Statistical Office, which became the 
Bureau of Statistics, which in its turn became the Bureau of Foreign 
Commerce, which in its turn beeame the Bureau of Trade Rela- 
tions. The Act of August 16, 1842,°° required the Secretary of 
State te report to Congress annually all changes and modifications 
in foreign commercial systems. There had been occasional calls 
by Congress for commercial information from the Secretary of State 
before this, and the same year that the Act was passed Daniel Web- 
ster, Secretary of State, recommended to Congress that the work 
of arranging and condensing the information received from our con- 
suls abroad on commerical subjects be entrusted to one person, who 

27 See Wilbur J. Carr’s article on “The American Consular Service” in this 
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should also have charge ot the correspondence. No congressional 


action having been taken, Mr. Webster exercised his own authority 
and assigned one of the extra clerks to the duty. In the letter 
already quoted from Secretary Calhoun to the Ways and Means 
Committee he said: 


The Act of August 16, 1842, makes it the duty of the Secretary of 
State, to lay before Congress at the commencement of each session, an 
account of such changes and modifications, in the commercial systems of 
foreign nations by treaties, duties, and imports, and other regulations 
as may have come to the knowledge of the Department. Under this Act 
and under the various calls made by the Senate and House of Repre- 
sentatives for information respecting our commercial relations with for- 
eign nations. an irregular commercial and statistical bureau has grown 
up in the Department, composed exclusively of extra clerks. It is very 
desirable that there should be a permanent bureau of this kind con- 
nected with the Consular Bureau; and as the clerks in this bureau musi, 
for the proper performance of their duties, have a knowledge of the 
various foreign languages and a minute acquaintance with foreign 
moneys, weights, and measures, together with such other general infor- 
mation, they ought to be suitably compensated for their labors. 

soth the British and French Governments have such bureaus, which 
make very copious reports, on whatever is supposed to be of interest, in 
the commercial relations of other countries. The knowledge, which they 
seem to appreciate so highly, cannot be of less importance to us than it 
is to them. 

Under these circumstances I submit to your Committee and through 
you to the House of Representatives the propriety of taking such meas- 
ures as will (without increasing the expenses of the Government) make 
it practical to effect a better arrangement of the Department in respect 
to the clerks employed, than exists at present. I would especially 
suggest the propriety of passing an Act, to authorize the appointment 
of a clerk with a salary of $1,450 per annum to take charge of a Statis- 
tical and Miscellaneous Bureau, and also of making the usual annual 
appropriation in the general appropriation Bill, of $2,000 for extra clerk 
hire and copying. 


As Congress still neglected to make the necessary provisions the 
status of the bureau remained undefined, but in 1854 the Depart- 
ment organized a “ Statistical Office” and gave the title of Super- 
intendent to an extra clerk at $2,000 who was put in charge of it, 
Secretarv Calhoun’s idea of making it also a miscellaneous bureau 
having in the meantime been abandoned. In 1856 the Committee 
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on Commerce of both the Senate and House recommended legisla- 
tive approval of the arrangement and it was provided for by the 
Act of August 18, 1856,?" with a “ Superintendent of Statistics ” 
at $2,000 per annum. Edmund Flagg was commissioned under 
that designation August 18, 1856,%° but the Act of 1869 omitted 
an appropriation for the payment of the superintendent. It was con- 
tinued as a Department subdivision and in Mr, Fish’s arrangement 
of IST70 was denominated the Statistical Bureau, the chief being 
i rmed the Librarian, until the following vear when he reccived the 
title of chief of bureau. Notwithstanding the omission of appropria- 
tion for the chief in 1876, the bureau continued with a clerk as chief 
until the compensation was restored by the Act of 1881, 

The circumstances attending the change of the bureau’s name are 


brought out by the following correspondence : 


DEPARTMENT OF STATE, 
WASHINGTON, June 30, 1897. 
HONORABLE JOHN SHERMAN, 
Secretary of State. 
Sir: 

I have the honor to call your attention to the clause in the diplomatic 
and consular appropriation bill for the fiscal year ending June 30, 188, 
approved February 20, 1897, which provides for the publication of diplo- 
matie, consular, and other commercial reports. (See page 590, United 
States Statutes at Large, fifty-fourth Congress, second session). The 
paragraph reads as follows: 

“ Preparation, printing, publication, and distribution, by the Depart- 
ment of State, of the diplomatic, consular, and other commercial re- 
ports, twenty-five thousand dollars; and of this sum the Secretary of 
State is authorized to use not exceeding three thousand one hundred and 
twenty dollars for services of employees in the Bureau of Statistics, De- 
partment of State, in the work of compiling and distributing such re- 
ports, and not exceeding two hundred and fifty dollars in the purchase 
of such books, maps, and periodicals as may be necessary to the editing 
of diplomatic, consular, and other commercial reports: Provided, that 
all terms of measure, weight, and money shall be reduced to, and ex- 
pressed in, terms of the measure, weight and coin of the United States, 
as well as in the foreign terms; that each issue of consular reports shall 
not exceed seven thousand copies. And provided further, that the Sec- 


2911 Stats., 139. 
30 Bureau of Appointments Records. 


136 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


retary of State, be and he is hereby, authorized to change the name of the 
Bureau of Statistics to the Bureau of Foreign Commerce, and that the 
foregoing provision shall apply with the same force and effect to the 
Bureau of Foreign Commerce as to the Bureau of Statistics.” *' 

You will perceive that the Secretary of State is authorized by the 
foregoing to change the name of the Bureau of Statistics of this De- 
partment to the Bureau of Foreign Commerce, and that the provision 
for the maintenance of the Bureau of Statistics is made to apply with 
the same force and effect to the Bureau of Foreign Commerce. <As the 
appropriation becomes available on the Ist of July, 1 respectfully ask 
authority from you to carry the legislation specified into effect. The 
reasons for making the change as stated to Congress, and approved by 
that body, are: 

(1) The confusion arising from the fact that there are three bureaus 
of statistics in the Executive Departments, viz: 

Bureau of Statistics, Department of State; 
Bureau of Statistics, Treasury Department; 
Bureau of Statistics, Department of Agriculture. 

Shortly after taking charge of this Bureau, I became impressed with 
the fact that the general public was unable to discriminate between the 
various bureaus of the same name, and that unnecessary labor and delay 
resulted. 

(2) The name of Bureau of Statistics does not properly denote the 
functions of this Bureau, which is exclusively commercial in its char- 
acter, its work being that of collecting, compiling, and distributing the 
commercial reports to our diplomatic and consular officers. There is a 
wide range of statistics with which the Bureau has nothing to do, and its 
designation as a Bureau of Statistics is, therefore, misleading. The use 
of the words Bureau of Foreign Commerce, on the other hand, besides 
correctly indicating the character of the work, is likely, in my judgment, 
to impress upon the public mind the importance of the commercial 
features of this Department. 

In view of these considerations. I submit the draft of an order for 
your signature. 

Respectfully yours, i 
FreDERICK Emory, 
Chief, Bureau of Statistics. 


DEPARTMENT OF STATE, 
Wasuinaton, July 1, 1897. 


Under the authority conferred upon me by Chapter 268, United States 
Statutes at Large, Fiftv-fourth Congress, second session, under the head- 
ing “ Publication of Diplomatic, Consular, and other commercial re- 
ports,” the name of the Bureau of Statistics of this Department is 
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hereby changed to the Bureau of Foreign Commerce and the title of the 
Chief of the Bureau of Statistics shall hereafter be Chief of the Bureau 
of Foreign Commerce. 
JOHN SHERMAN, 
Secretary of State** 


In creating the Department of Commerce and Labor in 1903 * 
one of the objects sought was to concentrate the commercial activities 
of the government by transferring to the new department various 
commercial bureaus in other departments. It was provided: 


That the Bureau of Foreign Commerce, now in the Department of 
State, be, and the same hereby is, transferred to the Department of 
Commerce and Labor and consolidated with and made a part of the 
Bureau of Statistics, hereinbefore transferred from the Department of 
the Treasury to the Department of Commerce and Labor, and the two 
shall constitute one bureau, to be called the Bureau of Statistics, with 
a chief of the bureau. 


The State Department was still to continue to collect commercia! 
information from consuls and it became necessary to organize a 
new bureau to take the place of that transferred to the new depart- 
ment. The chief of the bureau wrote the following letter on the 
subject to the Secretary of State: 


DEPARTMENT OF STATE, 
May 19, 1903. 
HONORABLE JOHN Hay, 
Secretary of State. 
My dear Mr. Secretary: 

In view of the prospective transfer of this bureau to the Department 
of Commerce July 1 next, it seems to me desirable that an instruction 
be sent to consular officers as soon as practicable advising them of the 
change and prescribing the methods to be pursued in making their re- 
ports. It is necessary, before such instruction can be prepared, that a 
name be chosen for the new bureau in this Department which is to have 
supervision of the consular work, and to define its duties. There are 
functions other than those stated in the legislative provision for the new 
bureau which, it seems to me, should be allotted to it, in order that the 
work now performed by the Bureau of Foreign Commerce and still de- 


32 The letter and order may be found in the Consular Reports for September, 
1897, No. 204, Vol. LV. 
33 Act of February 14, 32 Stats., 827. 
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volving upon this Department after the transfer, shall not be interrupted. 
1 reter more particularly to the transmittal of consular reports to various 
branches of the Government — such as the ‘Treasury, Department of 
Agriculture, Marine Hospital Service, etc., — other than the Department 
of Commerce; the answering of questions as to commercial relations 
(including construction of tariffs, ete.) with foreign countries, and the 
compiling of commercial information for the use of the Department o! 
State, in the consideration of questions arising in our foreign intercourse. 

Your authority to give a name to the bureau and to extend its scope, 
is In my judgment amply supported not only by the clause in the legis 
lative, executive and judicial appropriation act approved June 20, 1874, 
Which provides that the Secretary of State may prescribe duties for all 
employees of the Department, but by precedents in similar cases set by 
Secretary Marcy in 1856 and by Secretary Fish in 1874 in creating 
respectively a “ Statistical Office” and a Bureau of Statistics, though 
only the heads of such subdivisions had been provided for by legislation. 

For the reasons stated, I suggest the name * Bureau of Commercial 
Relations ” for the new bureau. The only possible objection to it that 
I can foresee is found in the fact that the annual reports of the consuls 
are known as “ Commercial Relations,” but it seems to me to be ad- 
visable to reserve this title for the Department of State, as the Depart- 
ment of Commerce is not empowered to deal with our official relations, 
commercial or otherwise, with foreign governments, and I assume that it 
will publish the annual reports of the consuls as such, and could not, 
without encroaching upon the sphere of this Department continue to use 
the broader title “* Commercial Relations.” Moreover, the retention of 
the title would permit you (should you so elect) to continue to discharge 
the duty prescribed for the Secretary of State of annually transmitting 
to Congress a report on changes in the commercial systems of other 
nations “ whether by treaties, duties on imports and exports or other 
regulations,” ete., ete. (Revised Statutes, Section 208). This mandate 
does not seem te me to have been repealed or in any way impaired by 
the Act creating the Department of Commerce, and it might be availed 
of, with great advantage, to bring important facts to the attention of 
Congress, without confusing or duplicating the work of the new De- 
partment. By pursuing this course, also, the volume of diplomatic 
correspondence known as “ Foreign Relations” might be relieved of 
purely commercial matter and a more expeditious publication could be 
Respectfully, 

FrEDERIC Emory, 

Chief, Bureau of Foreign Commerce. 


Secretary Hay’s order follows: 


The above recommendations, with the exception of the word “ Com- 
mercial ” in the title for the new bureau, are approved. Under authority 
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conferred upon the Secretary of State by Section 11 of the Act estab- 
lishing the Department of Commerce and Labor, approved February 14, 
1903, a bureau of the Department of State to be known as the Bureau 
of Trade Relations shall be created and organized July 1, 1903, with the 
following personnel, as provided for in the Act making appropriations 
to supply deficiencies, ete., approved March 3, 1903: 

Chief of Bureau, Frederic Emory. 

Clerk class two, Maud Stalnaker. 

Clerk class one, Andrew Marschalk. 

Assistant Messenger, Robert P. Leftridge. 
These appointments to take effect upon resignation by the incumbents 
of their present positions. 

The functions and duties of the Bureau of Trade Relations shall be 
those defined in the foregoing letter of the Chief of the Bureau of 
Foreign Commerce. 

Joun Hay. 
DEPARTMENT OF STATE, 
May 28, 1903. 


The Passport Bureau, having been created in Mr. Fish’s arrange- 
ment of 1870, continued in charge of the passport clerk without the 
compensation of a burean, until in 1898 it was placed under the 
Bureau of Accounts, because the bond of the chief of that bureau 
was made to cover the fees for passports which the passport clerk 
collected. This arrangement was changed in 1902 by the following 
order of Secretary John Hay: 

July 3, 1902. 


The Passport Division, now a part of the Bureau of Accounts, is 
hereby separated from that Bureau and placed directly under the super- 
vision of the Secretary, the Assistant Secretaries and the Chief Clerk, 
and the Passport Clerk shall hereafter be immediately in charge of the 
Passport Bureau. Such letters and circulars relating to the passport 
business of the Department as have heretofore been signed by the Chief 
of the Bureau of Accounts shall hereafter be signed by the Chief of the 
Passport Bureau. 

There shall be no change in the system of accounting for the passport 
fees, which shall, as heretofore, be transferred to the Bureau of Accounts 
by the Passport Bureau at the close of each day’s work, the Chief of the 
Bureau of Accounts receipting therefor to the Chief of the Passport 
Bureau, who is forbidden to retain any of such fees in his Bureau from 
one day to another. 

Joun Hay. 


DEPARTMENT OF STATE. 
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By the appropriation Act of 1904, March 18,** provision was 
made for eight bureaus and the chief of the Passport Bureau was 
given the same compensation as the other bureau chiefs. 

The following memorandum and order show why the title of the 


bureau was changed to the Bureau of Citizenship: 


DEPARTMENT OF STATE, 
April 23, 1907. 
To the Secretary : — 

As each Bureau in the Department should be designated by a title 
signifying the nature of its duties as comprehensively as possible, I am 
prompted to ask you to consider whether the name of this Bureau should 
not be changed from “ Passport Bureau” to “ Bureau of Citizenship.” 
For some years past, all communications to the Department pertaining 
to citizenship and protection abroad have been sent to this Bureau, which 
prepares reports, drafts, communications and instructions and answers 
directly a great many communications on those subjects, and those 
answers would more appropriately come from a Bureau of Citizenship 
than from a Passport Bureau. 

A recent ruling of the Attorney General requires that each case of 
false naturalization sent by this Department to the Department of Com- 
merce and Labor, whence it goes to the Department of Justice to be 
carried into the court which issued the certificate, shall be accompanied 
by an affidavit from an officer of this Department, and the Solicitor says 
the affidavit may properly be made by the Chief of this Bureau. There 
are a great many of these cases and the affidavits would more properly 
come from a Citizenship Bureau than a Passport Bureau. Section 15 of 
the Naturalization Law entails this business upon us, and the Expatria- 
tien Act of March 2, 1907, requires that duplicates of all registrations 
and evidence to conserve citizenship be sent to us. The recent instrue- 
tions which you signed show our business will increase greatly in the 
future in a direction which has only a collateral connection wit) 
passports. 

I should add that all the Bureaus of the Department were created by 
order of the Secretary of State and that none of them are appropriated 
for by name. The power to create a Bureau, abolish one or change its 
name rests absolutely with the Secretary of State. A recent instance of 
change of name is found in the Bureau of Trade Relations which was 
the Bureau of Statistics until Secretary Sherman changed the name to 
the Bureau of Foreign Commerce, this name again being changed to the 
present one, the last named change being rendered necessary by the 
transfer of the publication of the consular reports to the Department of 
Commerce and Labor. 


3433 Stats., 97. 


HISTORY OF THE DEPARTMENT OF STATE 141 


If the proposition of changing the name of this Bureau meets with 
your approval an order requiring the change, similar to that made in the 
case of the Bureau of Trade Relations, will be drawn up for your 
signature. 

Respectfully submitted, 
GAILLARD HUNT, 
Chief, Passport Bureau. 


ORDER BY THE SECRETARY OF STATE. 
BUREAU OF CITIZENSHIP. 

The Passport Bureau shall hereafter be designated the Bureau of 
Citizenship and the Chief of the Bureau is hereby authorized and em- 
powered to receive and attest all oaths, affirmations or affidavits required 
to be made in passport cases, in accordance with the requirements of 
Section 212 of the Revised Statutes of the United States. 

It shall be the duty of the Bureau of Citizenship to examine all appli- 
cations for passports, issue passports and conduct the correspondence in 
relation thereto; to affix authentications and conduct the correspondence 
in relation thereto; to receive and file duplicates of evidence, registra- 
tion or other acts required by the Act approved March 2, 1907, in refer- 
ence to the expatriation of citizens and their protection abroad, and ts 
keep records of registration of American citizens abroad and of expatria- 
tion required by the said Act, and to conduct all necessary correspond- 
ence in relation thereto. 

Roor. 
DEPARTMENT OF STATE, 
Washington, May 31, 1907. 


In 1909, under the Secretaryship of Philander C. Knox, was 
effected a reorganization of the Department which requires our final 
attention. Up to this time the subdividing had been upon simple 
lines. There was the correspondence with diplomatie and consular 
officers, the domestic business, the duty of caring for the archives 
and books, the keeping of the Department’s accounts and the making 
of appointments. The division of labor in the Department had ref- 
erence to these functions, and two additional bureaus had been added 
whose duties related to particular subjects — the Bureau of Trade 
Relations and the Bureau of Citizenship. This arrangement has 
not been changed, but upon it have been superimposed five new divi- 
sions, all but one organized upon a geographical basis. They are: 
the Division of Latin-American Affairs, the Division of Far Eastern 
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Affairs, the Division of Near Eastern Affairs, the Division of West- 
ern European Affairs, aud the Division of Information. Still 
another change has been made in dividing the oflicers above the 
clerks and below the Secretary and Assistant Secretary, into three 
classes: “Administrative Officers,” composed of the Second Assist- 
ant and Third Assistant Secretaries and the Director of the Con- 
sular Service; ‘Advisory Officers,” composed of the Counselor of 
the Department and the Solicitor and the Assistant Solicitors, and 
presumably the Resident Diplomatic Officer; and * Other Adminis- 
trative Officers ** composed of the Chief Clerk, the chiefs of divi 
sions and the chiefs of bureaus.*° In addition to these are five 
* Officers engaged in important drafting and specialization.” 

This new arrangement is separate from the regular department 
classification and its permanence is not vet assured. It was presaged 
by an unsuccessful effort to obtain a conservative expansion of the 
Department by congressional enactment. On January 12, 1909, 
Mr. Knox, then the junior Senator from Pennsylvania, offered as 
an amendment to the pending department appropriation bill a pro- 
vision for an Under Secretary of State and a Fourth Assistant 
Secretary, which would have given six Secretaries at the head of 
the Department. The Committee on Foreign Relations reported 
the amendment favorably on January 13 and it was adopted by the 
Senate, but failed of final acceptance because of the opposition it 
encountered in the House of Representatives. At the special session 
of Congress, however, the following provision was passed on August 
5, 1909: 

For defraying the necessary expenses incurred in connection with for- 
eign trade relations which come within the jurisdiction of the Depart- 
ment of State, under tariff legislation and otherwise, and in negotiation 
and preparation of treaties, arrangements, and agreements for the ad- 
vancement of commercial and other interests of the United States, and 
for maintenance of a division of Far Eastern Affairs in the Department 
of State, including the payment of necessary employees at the seat of 


35 It is presumed the “other Administrative officers ” do not extend beyond the 
chiefs of bureau; but as the register is printed it is not absolutely clear whether 
er not the translators, law clerks, secretary and clerk to the Secretary and special 
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government or elsewhere, to be selected, and their compensation fixed, by 
the Secretary of State and to be expended under his direction, fiscal year 
nineteen hundred and ten, one hundred thousand dollars. A detailed 
statement showing expenditures, including salaries or rates of compen- 
sation paid, under this appropriation shall be reported to Congress by 
the Secretary of State on the first day of each regular session ; and esti- 
mates for further appropriations hereunder shall include in detail 
salaries of all persons to be employed and paid in the Department of 
State at Washington, District of Columbia. 


The new divisions were made by authority of this act and reported 
to Congress at the next regular session; where they received the 
sanction of that body in the appropriation act of June 17, 1910. 
The appropriation was not, however, included in the paragraph 
devoted to the usual provision for the department, that paragraph 
remaining in the same form as before, but was added as a wholly 
separate paragraph under the caption: ‘Advancement of commercial 
and other interests as provided in the Act approved August 5, 1909.” 
It allowed for the Director of the Consular Service at $4,500; Coun- 
selor and Resident diplomatic officer at $7,500 each, to be appointed 
by the Seeretary of State; eight officers to aid in important drafting 
work, “ four of whom should receive $4,500 each and four $3,000 
each, to be appointed by the Secretary of State and to be employed 
on tariff, treaty and trade relations and negotiations, one of whom 
might be assigned to duty as Chief of the Division of Far Eastern 
Affairs, of Latin-American Affairs, of Near Eastern Affairs and 
of European Affairs or upon other work in connection with our 
foreign relations.” 

Certain features of this present arrangement are unprecedented. 
The compensation of the Counselor of the Department and_ the 
Resident Diplomatic Officer, who are appointed by the Secretary of 
State, is greater than that of the Assistant Secretaries or the Solicitor, 
who are appointed by the President, and the chiefs of divisions and 
special officers all receive higher compensation than the chiefs of 
bureaus. 

Hvnr. 


[The next section will be devoted to the duties of the Department 
of State. ] 
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STUDIES ON THE EASTERN QUESTION! 


Eastern Europe is at the present moment in such a condition of 
unstable equilibrium and fermentation that it can not be known 
whether this abnormal state of affairs can end in peace or in war. 
The map of the East, so carefully prepared by the Congress of 
Berlin in 1878, is hardly more than a memory. The state of con- 
ventional law which resulted, having been decreed in an arbitrary 
manner, could only be artificial; and being sustained solely by the 
balancing of the forees of the Eastern States, it had to be modified 
according to circumstances, thus furnishing a new illustration of the 
importance of the harsh rule of interpretation of treaties known as 
the clause * rebus sic stantibus.” The sudden happenings of 1908 
have for their remote but certain cause the war in Manchuria, that 
grave political blunder of St. Petersburg. Held in check upon the 
Bosphorus by England, supplanted little by little at Constantinople 
by German influence, Russia, modifying the line of policy which 
she had constantly followed since the testament, spurious or genuine, 
but undoubtedly realistic of Peter the Great, thought to find in the 
extreme East an outlet for her political and territorial ambitions. 
There she disclosed her own military weakness rather than the 
sirength of her adversary, and suffered the annihilation of her 
political influence in Europe. Even the Western balance of power 
was affected. France lost Morocco; and as for the Eastern balance 
of power, it no longer exists, and the kingdom of Servia has lost the 
reason for its existence. It is through the sudden displacement of 
the two sides of the seales into which Russia and Austria had thrown 
the weight of their swords that the Eastern upheaval was created. 

No doubt the revolution in Turkey is also a factor in the new state 
ef things, but in our opinion only a secondary factor. The Young 
Turk movement precipitated the events, but did not give rise to 
them. Thongh I should appear paradoxical, I do not see that as the 


i Translated from the French by Mr. Charles G. Fenwick, of Johns Hopkins 
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result of this movement there has been any change in Turkey, and 
the sequel of these studies will perhaps demonstrate that fact. We 
may doubtless discuss the governing capacity of the Young Turk 
party, the profound or superticial character of the revolution whieh 
it caused, the sincerity of its adherents, the conception which the 
great body of the Turkish people has of it, and the results, to my 
mind very problematical, which it may or may not have on the fusion 
of the races and of the various religions of the Empire into a single 
Ottoman nationality. But however this may be, the revolution of 
July, 1908, was not the real cause of the crushing of Servia, nor of 
the annexation of Bosnia-Herzegovina, nor of the emancipation of 
Bulgaria, nor of the elevation of Montenegro into a kingdom, nor 
of the Greek and Cretan troubles. All these events were imminent. 
As the disciples of Mahomet say, “ It was written.” Certainly i 
was written: it had been written, at Portsmouth for those who ean 
read between the lines, and perhaps the intervention of the President 
of the United States prevented more from being written at that time. 

This is not the place to sketch the history, even briefly, of the 
Eastern Question. It goes back to the taking of Constantinople and 
the invasion by Islam of Christian territory. Since the waning of 
the power of the crescent, and its power grows each day less, the 
Eastern problem resolves itself into three questions, which are, more- 
over, impossible of solution. Will the Turk maintain himself in 
Europe? If not, who will take his place in Constantinople? What 
will become of the Christian people governed by him ¢ 

It seems indeed that a comprehensive treatment will permit us to 
consider the eternal question of the East in the light of social 
dynamies, the point being to know if we may count upon the early 
disappearance of the Ottoman power, or, on the contrary, upon a 
permanent cohesion of the ethnical and national elements which con- 
stitute the Empire. 

It is really easier to indieate, than to determine mathematically, 
the action of the opposing centripetal and centrifugal forces upon 
which the problem is conditioned. 

In the first rank of centrifugal forees may be placed the aspira- 


tions of nationalities towards separation. Greece, Roumania, Servia, 
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und Bulgaria successively freed themselves from Ottoman sover- 
eignty; Albania is in an uncertain state, and Arabia rcady to revolt. 

Likewise, a second centrifugal force, which ordinarily contributes 
to the action of the first, is the greed ot the Powers. Besides the 
support given by the Powers to dependent nationalities, the clearest 
manifestations of this dissolving force are: Cyprus and Egypt in 
English hands, Tunis under a French protectorate, Bessarabia a 
Russian province, Bosnia-Herzegovina a territory of Austria-ITun- 
This 
work of disintegration would have been pushed further if the effect 
of greed were not frequently neutralized by that of jealousy. This 
jast factor is responsible for the fact that European influence in 
Turkey, through which the ethnical effort from within is neutralized 


by assaults from without, appears like the support of the eracked 


gary, and Tripoli on the verge of becoming an Italian colony. 


walls of an old building by forces from opposite sides. Such was 
the case in Berlin where Russian ambition and Bulgarian emancipa- 
tion worked against each other; such was also, to Europe's shame, 
tle case in Armenia, and to its ridicule, the ease in Macedonia; and 
such is also the ease in Crete. But this negative guarantee could not 
take the place if a modernized central power, strong and enlightened, 
substituting government for anarchy, and the conscious policy of a 
government in control of an available military force for the subtleties 
of a diplomacy reduced to dilatory expedients. This only can con- 
stitute the unifying and centripetal force of an organized state, and 
this is what one saw from day to day disappear in Turkey. 

Against this slow dissolution of the vital force of the state, hastened 
by the political self-contemplation and timid egotism of Abdul 
Hamid, the Young Turk revolution was aimed. This revolution, 
which Western opinion viewed under the mistaken light of modern 
liberalism, was in reality imperialistic, nationalistic, and even anti- 
foreign. The reforms, more apparent than real, of political liberty 
and social renovation, are, in the case of the Young Turks, a process 
of stimulating patriotism and a movement for the cohesion of races. 
They are means, not ends. To prove this it is sufficient to call 
attention to the control of parliamentary activity by an irresponsible 
and anonymous committee which bends ministerial responsibility to 
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its will, and to the impatience with which the new regime tolerates 
all foreign assistance, although it feels obliged to have recourse to it. 
The end, the sole and real end, is the consolidation of the Empire, 
or at least what remains of it, and the development of this central- 
izing and centripetal force, which still represents Turkish patriotism 
ind Turkish military valor, and by these means to seek to reconstruct 
the power of Soliman and attain equality with European Powers. 

kor a proper knowledge and understanding of the actual evolu- 
tion of oriental politics and the reasons for the turmoil in the Balkans, 
we must examine separately and in their mutual relations the actions 
cf these three forces; and this is what we shall endeavor to do for 
the readers of the JourNnaL. 

Logically and chronologically it seems to us that the proper order’ 
‘o follow consists in studying, first the questions of independence, 
the questions relating to Christian nationalities in the Empire; then 
the questions relating to the political rivalries of the great Powers in 
the Ottoman Empire; and finally the problems which are raised by 
the Young Turk revolution, the results of which are still so uncer- 
tain that the writer of these lines humbly confesses that he deems 
it indispensable to await coming events to be able to advance any- 
thing but hypotheses in the matter. The problems relating to the 
emancipated Christian nationalities, or those in process of emancipa- 
tion, furnish the headings of the following chapters: first, there is 
the Bulgarian question, with the Macedonian question as a corollary, 
which in its turn necessarily leads to the Greek question, and this 
again is based upon the Cretan question, which is still being worked 
out. The Servian problem and its natural appendage, the Monte- 
negran settlement, are directly connected with the second part of 
these studies, dealing with the oriental rivalries of the great Powers. 
and offer us something apparently definite. This part will begin 
with the annexation of Bosnia-Ierzegovina, and the part played by 
the Austrian element of the famous German “ Drang nach osten. ’ 
Next it would seem proper to estimate the importance of the role of 
Germany at Constantinople and in Asia Minor, without forgettin:z 
the celebrated question of the railroad of Bagdad. The Russian 
situation, English policy, the educational and economie work of 
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France, the aspirations of Italy in Albania, will give rise to new 
points of view, and the American public will no doubt feel some 
interest in the account of the action of the United States. who were 


the last to come, and who came as onlookers with practical ideas, f 
the blue shores of the Bosphorus. Finally the third part of these 
studies will treat of the problem raised by the Turkish revolution; 
its influence on the element of nationality, on the Albanian and 
Arabic questions, on the Armenian question, on the effeet produced 
in Turkish countries colonized or protected by the great Mediter 
ranean Powers, its action on European rivalry at Constantinople. 
the problem of ecapitulations: the question of foreign loans; and 
tinally the strictly internal questions concerning the parliament, an! 
the economic, administrative, and financial renovation of the country. 

This program is so elaborate as to appear presumptious, and we 


wre obliged to begin without further preamble. 


First SERIES OF STUDIES 


PROBLEMS RELATING TO THE CHRIS?rIAN NATIONALITIES OF TITE 
EMPIRE 


It appears that there has been much exaggeration, even historically, 
in the condemnation of Turkish tyranny over conquered peoples. 
Certainly conquest was not mild, but what war in Europe was mild 
in the fifteenth and sixteenth centuries? It is certain that the vok» 
was hard, but what European nation showed merey to annexed popu- 
lations? Was it shown by Russia in Finland, by Prussia in Poland, 
by England in Ireland? What government tolerated attempts at 
revolt or secession, with the help of or for the profit of the foreigner ” 
Without doubt Turkey made use of particularly energetic methods 
of repression which are not in use in modern times. The exploits 
of guerrillas and the bashi-hbasouks have been for all times just causes 
of horror. And in particular they have furnished admirably suited 
pretexts to neighboring states desirous of intervening in the affairs 
of the Empire. Such was also the case in connection with the 
“horrors of Bulgaria,” denounced by Gladstone, and because of 


whieh, in 1878. Russia, wnder cover of a humane purpose, entered 
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the campaign. It is, however, estimated that at most the number 
of Bulgarians massacred, at the time of the insurrection, was 30,000, 
while, without exaggeration, the number of human lives which the 
humanitarian Russo-Turkish war cost can be put at 300,000, What- 
ever may be thought of this ironie turn of things, the rajah in 
Turkey have in all times been politically enslaved. They were also 
enslaved economically, but much less so through the will of the gov- 
ernment at Constantinople than through the vices of Turkish admin- 
istration. It was useless for them to cultivate lands they were being 
dispossessed of; the rajah have been the victims of local tyrants as 
a result of the breaking u» of national life, and of the progressive 
weakening of the power of the government. The pashas, beys, and 
all other functionaries, being uncontrolled by the central power and 
disconnected from it, and also deprived of subsidies and allowances 
from the Imperial Treasury, eternally plundered and robbed, living 
cn the inhabitants and exacting ransom from them, just as the 
“reiters ’ of the Middle Ages devastated the Eastern countries. 
This simile is entirely apt, since the Turk has never more than 
eamped in Europe. The Turk is above all a soldier, a conqueror, a 
* condottiere,” a“ reiter.” Turkey is a military oligarchy superposed 
upon a servile populace. It is a feudal state, whose feudal char- 
acter has been maintained to the present day like a living anachron- 
ism. This anachronism is shown from the point of view of inter- 
national law, by the subsistence of institutions which have elsewhere 
disappeared, namely, vassal and tributary states. From the social 
standpoint the consequences have been incoherent and brutal. The 
conquering Turk demanded money and obedience, and at times men. 
Obedience would not have been hard to obtain if he had demanded 
less money, or if he had demanded it in a more uniform manner, 
but being made for conquest he knew nothing of administration, nor 
that the starving of the contributor did not enrich the state. Hence 
there were revolts, followed by massacres, which were in turn fol- 
lowed by foreign intervention and seizures. Add to this that  re- 
ligious belief in Turkey is intermixed with civil law and excludes 
the unbeliever at the same time from citizenship and common law, 
and you will have the whole group of causes which engendered in 
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Turkey those interminable uprisings of Christian nationalities, which 
were enslaved, but never assimilated, because they preserved their 
language, their religion * and their customs. The dormant nations, 
Greece, Servia, Roumania, were in the end to awake, and they have 
awakened, one after the other, and have shaken off the economic and 
social yoke, and reconquered their individuality. The Bulgarian 
nation, bringing up the rear, accomplished the last act of its political 
emancipation when, at Tivorno, on the 22d of September (5th of 
October), 1908, Prince Ferdinand proclaimed its independence and 
crected Bulgaria into a kingdom. It is this phase of the Eastern 
question which we first desire to study, and this study comprises two 
points of view, one political, the other juridical. The political point 
of view deals with an evolution which is far from being completed ; 
for independence has been but a step, and the new kingdom is in a 
state of unrest. It seems that its sovereign, whose patient efforts 
and skilful policy have been crowned by a complete and peaceful 
success, is disposed to play a waiting game in the political evolution 
cf his people. Publie opinion and the Bulgarian army, o~ the con- 
trary, are nervous; they appear discontented at the prudence of their 
sovereign, and are desirous of pushing ahead. The Macedonian 
question is far from a solution, and has lately become par’ icularly 
acute. At the time we are writing these lines (September 15, 1910) 
Minister Malinoff, who secured the country’s independence, under 
pressure of patriotic impulses on one side and the pacitic policy of 
Ferdinand First on the other, has just resigned. The field is open 
for conjecture. 

Independence has, on the other hand, raised interesting juridical 


questions, and it is with these that we would prefer to begin. 


2 From the religious point of view it is usual to mention Turkish fanaticism. 
It is an undeniable trait of popular psychology, but in the governing classes it is 
rather a matter of pride than of hate. Turkish conquests have always respected 
the beliefs of the conquered people. It is possible that this tolerance was based 
on contempt, but it existed, and the Turks might on this point have set an 
example to the Christian governmentS, Catholic or Protestant. They have never 
believed that religious unity was an essential factor for state unity, and neither 
the inquisition of Torquemada nor that of Calvin was known to them. 
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Cuaprer 1, — BuieGarian INDEPENDENCE 
Section 1. Juridical Aspect of the Question 
S$ 1. THE BULGARIAN STATE 
Origin of the Bulgarian State 


The independence of Bulgaria is not a new fact. It is only a new 
stage in an evolution of three-quarters of a century, which little by 
little has resuscitated a state and a people whose very name it seems 
Western Europe had forgotten. Under the Acenides, Bulgaria 
dominated the Balkans, established herself in Macedonia, laid siege 
to Byzantium, and on several occasions annihilated the armies of 
the Crusaders. 

The country had for a long time been disintegrated by internal 
quarrels when the Turks took possession of it. After a vain re- 
sistance the remnants of the Bulgarian state collapsed at the time 
of the taking of Tirnove, the ancient capital, by the armies of 
Bajazet (1393). From that time the mixed Bulgarian nationality, 
composed of Slavs, Tartars, Jews, Greeks, Wallachians and even 
evpsies of Aryan origin, disappeared from history. Between the 
Danube and the Balkans it had no outlet toward the civilized 
world; it inhabited a portion of Roumelia, a name under which the 
conquerors designated the entire peninsula. The country was gov- 
erned in the name of the Sultan by a Beler-Bey, and divided into 
sandjaks, intermingled with military fiefs whose holders owed mili- 
tary service and received tithes. The ancient aristocracy became 
changed, and disappeared; while the people were reduced, like all 
other Christians of the Turkish Empire, to the condition of rajah, 
and were overtaxed and oppressed more and more as the dissolution 
of the central power continued. It retained, however, a vague 
lLnowledge of its identity, and participated in almost all the revolts, 
and in almost all the attacks directed against the Empire of the 
Sultan by neighboring powers. The denationalization of the Bul- 
earian race was threatened much less by Turkish tvranny than by 
that of the hieh Phanariotie clerev. The ancient indenendent 


chureh of Tirnovo disappeared with the conquest, and with it the 
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ancient Slavonic liturgy. The people whose every action is regulated 
bv the clergy are not at home even in the chureh. 
Hlowever, certain monasteries hidden in the mountains resisted 


the Hellenie invasion, and it was from Mounts Athos and Rilos that 


the first awakening came. A monk from the convent of Pilender 


wrote at the end of the eighteenth century a history of the ancient 
ezars; about 1825 a few Bulgarian schools were opened in Roumania 
by merchants; and as in Greece, a literary renaissance preceded the 
;clitical one. In 1810 the first Russian invaders brought together 
the revolted bands, which during the whole time of Turkish domina- 
tion had held their own, and which may be considered as the ancestors 
of the present Macedonian bands. The Bulgarians again joined the 
Russian armies at the time of the war with Greece in 1828. Sinee 
then insurrections have gone on continually, and societies of patriots 
have been founded in Roumania, in the cities on the Danube, and at 
Odessa. In 1853, when Russia again occupied the Moldo-Wallachian 
principalities, she called together the Bulgarian peasants and armed 
them. The treaty of Paris (1856) foreed them to again abandon 
the hope of an immediate liberation. In Bulgaria, as in Russia, the 
plans were laid long before the time of action. The struggle was at 
first a religious one. Profiting by the promises of the Hatti-Cherif 
cf Gulhane (1839) and of the Hatti-Homayoun of 1856, through 
which the Sultan Abdul-Medjid guaranteed to his subjects religious 
liberty, the Bulgarians undertook to gain freedom from the Phanar. 
Out of hatred of the Patriarch there was thought at one time of turn- 
ing to Rome, and of asking for the protection of Catholic France. 
The Greek bishops were expelled from their dioceses. In 1870 Rus- 
sia tore up the Treaty of Berlin. Ignatieff dictated at Constanti- 
nople, and the creation of the Bulgarian Exarechate was obtained 
from the Sultan (February 28). At once schools were multiplied, 
voung Bulgarians hastened to foreign countries to be edueated, and 
the people as a whole regained the consciousness of their nationality. 
Foreign Bulgarian committees, from Bucharest and Odessa, the: 
undertook to form from this nationality the basis of a state, and to 
develop a political renaissance from the religious literary 
renaissance of the Bulgarian people. Then began a real movement 
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for independence. — Rukovski published in Bucharest and in Belgrade 
the first Bulgarian newspapers. Ile organized in 1867 with Kar- 
valof and Lewski an unsuccessful insurrection, in which he was aided 
by the Haiducks. A society of Free Masons was organized, the 
leaders of which were entrapped by the Turks and executed without 
merey. Lewski was hanged at Sotia in 1873. At the beginning of 
the Bosnian insurrection of 1875, an uprising took place at Stara 
Xagora under the leadership of Botef. It failed. In 1876, at 
’anagourichte, Grouef proclaimed a general insurrection. The in- 
surgents took possession of Belovo, but the Porte sent against them 
the bashi-basouks, who suppressed the insurrection with unheard of 
savagery. Grouef was killed and Northern Bulgaria devastated. 
Another attempt of Botef at Vratza was repressed with no less 
cruelty. 

It was then that Europe was roused. Gladstone denounced the 
Bulgarian atrocities. The good intentions of England would 
perhaps have been insutticient to provoke European intervention, if 
events had not been precipitated. The consuls of foreign Powers 
had been massacred at Salonica; the Sultan Abdul-Aziz was deposed 
on May 18, 1876, and the exactions of Albanians and bashi-basouks 
did not cease. The Bulgarians sent to the Powers two delegates, 
Tzankof and Balabanof, bearers of an address asking for liberty and 
autonomy. 

We know how the representatives of the great Powers assembled 
ut Constantinople in conference, and, respecting the sacred dogma 
ef the integrity of the Turkish Empire, contented themselves with 
elaborating a program of reforms; and we know how the Porte eluded 
not only the accomplishment but the completion thereof, by the 
proclamation of an ephemeral constitution and the convocation of a 
phantom parliament, November 25, 1876; and how finally Russia. 
convinced that Europe was being duped, and that it would not dare 
to dispute the mission she assumed of being its avenger, took the 
Bulgarian cause in hand and sent her regiments across the Danube. 

Russia was pursuing her traditional policy. Each deliverance of 
a Christian race in the orient she had made a stage of her march 
toward Constantinople, establishing her hegemony over the people 
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she liberated from the Turkish yoke, by imposing a protectorate over 
them under the misleading aspect of the nominal suzerainty of the 
Porte. This she had also done after the Ackerman Treaty in Servia 
and in the Moldo-Wallachian principalities. This she hoped to do 
in Bulgaria. The Treaty of San-Stefano * created an important state 
at the doors of Constantinople, a state bordering on two seas, the 
Black Sea and the Aegean, bounded by the Danube, by Servia and 
Albania, and comprising 165,000 square kilometres, with four and a 
half millions of inhabitants. The ancient Bulgarian Empire was 
reconstructed, more menacing than ever for Constantinople, because 
it seemed destined only to further the ambitions of the Russian 
Empire. The armies of the Czar had been stopped under the walls 
of the city, but the stipulations of the Treaty of San-Stefano left 
much to the future. According to tradition, the Sultan preserved 
the appearance of suzerainty, but the reality was denied him. Rus- 
sia on the contrary was installing herself. An imperial Russian 
commissioner was entrusted with the introduction of the new regime 
in Bulgaria and with the supervision of its workings, subject to 
having delegates from Turkey and the Powers associated with him 
at the end of the first year, should that course become necessary. 
(Art. 1). Oceupation by the troops was to last at least as long 
(Art. 8) as would be necessary to substitute for the Russian troops 
a Bulgarian army at their command. Finally the fortresses of the 
Danube were razed, and the way left open by sea and by land for 
the forces of the Czar (Art. 12). Moreover it is to be observed that 
the treaty had been concluded with the idea of disarming the oppo- 
sition of the Powers. It was for this reason that Russia implicitly 
promised not to put at the head of Bulgaria a Russian prince ( Art. 
7), though this did not amount to a guarantee that the prince woul: 
not be devoted to her interests. 

The Powers understood this and did not accept the stipulations 
of San-Stefano. The Congress of Berlin * had a double purpose: the 


partition of the new state in order to reduce as far as possible 


3 SUPPLEMENT to this JouRNAL, 2:391. 
4See Treaty of Berlin, SUPPLEMENT to this JoURNAL, 2:403. 
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the sphere of Russian influence, and the establishment of a sort of 
international control over Bulgaria, which was dismembered in order 
tu prevent Russian influence from becoming exclusive even in that 
limited sphere. For this distrust of Russia the Bulgarian people 
had to pay. The country was divided into three segments. “Mace- 
donia, where the Bulgarian population is in the majority, but con- 
siderably mixed with Greeks, remained under the exclusive control 
of the Porte. Eastern Roumelia, south of the Balkans, became a 
privileged province under the authority of a Christian governor, 
having an assembly of notables, and its own constitution and or- 
ganic law, worked out and put into practice under the control of 
the great Powers, the country, however, remaining an integral part 
of the Turkish Empire. Autonomy, that is to say, Russian influ- 
ence, Was permitted to be established only north of the Balkans, be- 
tween the Rodope and the Danube, in Bulgaria proper, which became 

vassal principality. Yet eare was taken that the provisional gov- 
ernment instituted by Russia and the occupation by her troops should 
cease after a very brief delay, nine montlis instead of the two years 
is provided by the Treaty of San-Stefano; and the principality was 
lurdened with a number of international servitudes, which, by main- 
taining the intervention and supervision of the Powers, prevented 
that of Russia from becoming exclusive. What was the exact inter- 
national condition resulting for the new state from this condition 
cl autonomy, complicated by vassalage¢ This is what we are to 


study at closer range. 


Northern Bulgaria 


Northern Bulgaria, of which the capital is Sofia, was, in 1879, 
raised to an autonomous principality, under the suzerainty of His 
Majesty the Sultan. But the expression * autonomous principality ” 
las no meaning in international law. The word principality seems 
to indicate the existence of a state, while the qualification of autono- 
ious at onee dispels that impression, as it seems to belong to a 
province. The plenipotentiaries of Berlin took these terms from 
the Treaty of San-Stefano (Art. 1) where the Russians had inserted 


them to allay the fears of Europe, with the understanding that a!! 
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bonds between the Turkish Empire and Bulgaria were not severed. 
Rut what do these bonds amount to 4 

Certain expressions in the Treaty of Berlin would suggest the be- 
lief that Bulgaria remained an integral part of the Empire. Article 
12 speaks of the “ citizens (ressortissants) of the Principality of Bul- 
garia who will travel and live in other parts of the Empire.” Bul- 
garia is then another part of the Turkish Empire, and the Bulgarian 
citizens remain Turkish subjects. 

This was the official interpretation admitted by the Almanaeh de 
(rotha up to last year. The notice relating to Turkey preceded that 
of Bulgaria, a vassal principality, and that of Roumania, an autono- 
mous province. The Powers likewise assumed an attitude conform- 
ing to this idea shortly after the Treaty of Berlin, by sending to 
Sofia a consul general instead of diplomatic agents, while Turkes 
placed there a high commissioner representing the supreme pre- 
regative of the Sultan. 

In spite of these appearances we do not believe that the Bulgaria 
of the Berlin Treaty continued to form an integral part of the Em 
pire, and we see nothing more in the peculiarities which we have 
just cited, than a diplomatie fiction destined to uphold that other 
fiction which dominates the whole history of the Eastern question, 
and which is called the principle of the integrity of the Turkish 
Empire. This principle, proclaimed at the Congress of Paris, con- 
stitutes a sort of reciprocal assurance between the European states 
against the furtherance of their common ambitions. At Berlin it was 
used against Russia; but Bulgaria, in spite of the official mask, was, 
we believe, from 1879, a true state, endowed with all the elements 
which juridically constitute a state. It was only that its internal sov- 
creignty and its independence in its foreign relations were subjected 
to certain of those restrictions which place states in the category, 
rather incorrectly named, of semi-sovereign states. 

Article 1 of the Treaty of Berlin states this implicitly, since it 
speaks of suzerainty. In order to have a suzerain state there must 
he a vassal state. But the treaty in itself does not possess great 
theoretical value, since it was above all a political compromise be- 
tween rival states. The protocols of the actual sessions of the con- 
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cress give little information, for they mostly confine themselves to 
reporting resolutions, which were discussed ovt of session in laborious 
conferences whose secret was not kept. 

A second document, more interesting from our point of view, is 
the Bulgarian constitution, or rather the organic law, provided for 
by Art. 4 of the Treaty of Berlin, and elaborated at Tirnovo by the 
representatives of the people. Juridically it has as much weight as 
the Treaty of Berlin, which it complements on several points, as it 
was elaborated in the presence of delegates of the Powers. We be- 
lieve that one merely has to read it to be convinced that Bulgaria 
was, from the beginning, a member of the family of nations. 

This is not the place to renew an academic discussion on the jurid- 
ical nature of the state or to analyze the philosophical and political 
concept of sovereignty. In order to support a judgment all that is 
needed is to take up a theory. Ours is very nearly classical. A 
-tete exists whenever a socially organized community possesses by 
its own right those two other indispensable elements of international 
lifk, a territory and a government of its own.  Possesses by its own 
right, we say, for it is not possible to recognize a state where these 
elements are constituted or controlled by another social community. 
We speak juridieally, because it is unnecessary to take into account 
mere de facto intluences which one state may exercise upon another. 
When a foreign will ean lawfully modify one of the three state 
elements, population, government, or territory, no matter what may 
he the degree of decentralization, autonomy, or actual independence 
of the country, there is no state; there is merely an administrative 
division, a province, a colony, that is to say, a part of another 
state. Every state thus possesses its own individuality legally pro- 
tected against any power from without, that is to say, a certain 
amount of severeignty and independence. 

This does not mean, as stated by certain authors, that a state 
vvorthy of the name must always possess all the attributes of sover- 
cienty. There are states, as there are individuals, who are forced 
io give up to others, not the possession or the enjoyment, but the 
cxereise of their rights, without their juridical nersonality being 
ectually, or even possibly, modified on that account. We can, how- 
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ever, conceive the idea of sovereignty merely within the limits of 


the state, where it constitutes that power of government to direct 
and maintain the social activity of the governed according to a fixed 
policy, by means of legislative, administrative and judicial orders, 
the execution of which is insured by the use of force. In this do- 
lgain governments meet with no power higher than or equal to their 
own, and that is what is meant by sovereignty. 

In the domain of international or foreign relations sovereignty of 
that kind is meaningless, for the activity of the state constantly 
encounters that of other states theoretically possessed of the same 
rights, but practically having greater or less power. The state can 
only aspire to a freedom of action which is conditioned on the com- 
mon independence of the members of the international community, 
and guaranteed in a precarious way by the realization of a political 
balanee of power. 

Now let us return to Bulgaria, immediately after the Treaty of 
Berlin. It was, as we have said, a state. 

The first element of a state, that of territory, had been fixed by 
Article 2 of the Treaty of Berlin. It was only a part of the great 
Bulgaria provided for at San-Stefano. But at least this territory 
fulfilled the requisite conditions to serve as the substratum for a 
state. Its integrity was effectively protected from the interference 
of any foreign power. The Bulgarian Government alone could 
modify it by convention, as it did in 1885 in the case of a few vil- 
lages of the Rhodope. Neither Turkey, which lost all effective rights 
of sovereignty over this territory, nor the other signatory Powers of 
the Treaty of Berlin, although they had just issued the birth certifi- 
‘ate of the new state, were qualified to modify its boundary line or 
mark out its political and administrative divisions. This territory 
henceforth had an existence of its own, independent of that of every 
ether territory, subject juridically only to those possible enlarge- 
ments or dismemberments by treaty, which public international law 
permits. 

That is the meaning of the organie law of Tirnovo in Articles 
1 and 3, which gives to tue, high national assembly or the ordinary 
nutional assembly, that is to say, to the organ of power emanating 
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ost directly from the national sovereignty, the exclusive right to 
decide upon all accessions and alienations of territory, to approve 
surveys of the boundary line, and to map out the electoral districts 
of the principality. 

Coming to the second essential element of a state we find that 
this territory is settled by a population, which indeed does not com- 
prise the whole Bulgarian race, nor all those who have aspirations 
to become Bulgarians, but which comprises only persons subject to 
Bulgarian jurisdiction (ressortissants Bulgares), for all distinction 
of race and religion is abolished among the citizens who share 
equally all civil and political rights and eligibility to public office. 
the Treaty of Berlin itself determines in Article 5 the basis of the 
social element of statehood. This social body possesses the charac- 
teristics belonging to a state, since it rests at the same time on the 
jus soli and on the jus sanguinis, In fact Article 54 of the organic 
law runs as follows: “ To be considered as Bulgarian subjects are: 
1, those persons born in Bulgaria who have not acquired a foreign 
rationality; 2, those persons born outside of the territory, of Bul- 
garian parents.” This disposes of the objection which might be 
inferred from the apparent maintainance of subjection to Turkey, 
which seems to be implied in Article 12 of the Treaty of Berlin.’ 

The Bulgarian “ ressortissants’’ owe no direct or indirect alle- 
siance to the Porte, they are subject to no one except Bulgaria, and 
they form a real nation because Bulgarian sovereignty alone is com- 
petent to organize Bulgarian nationality.® 

This Bulgarian social body possesses in its own right the third 
element which we must look for, namely, all the organs necessary 
for social life. It provides itself with a complete state organization 
ef its own making. The Treaty of Berlin provided for only two of 
the necessary parts of the machinery: the head of the state, to be 
freely elected by the population, and the assembly of notables, a 


5 This Article goes no further than to subject to police regulations relating 
to good order in the state, Bulgarians traveling in the Turkish Empire, a rule 
to which all nations are subject. 

6 This organization is the sole subject of Chapter XII of the organic law, which 
fixes the basis of nationality and naturalization, as well as of later Bulgarian 
laws. No other state, and especially not Turkey, could lawfully intervene in 
the organization and development of the Bulgarian nation. 
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consti cut body, also elected, and invested with the right of itself 
organizing and setting in motion the other parts of the machinery 
of the state. 

The work of the congress did not in itself constitute a guardian- 
ship, or an intervention, since its work was to give a civil status to 
the new state. Upon reading the constitution of Tirnovo it does 
not appear that foreign interference can rightfully manifest itself 
thereafter in the operation of any one of these organs: the con- 
tituent, legislative, executive, or judicial. In the various chapters 
which it devotes to the authority of the prince and its limitations; 
to his becoming of age, and his accession to the throne; to religion, 
laws, public domain, boundaries, national representation, taxes, mili- 
tary service, publie franchises, the budget and loans, and ministries 
und superior governmental institutions, etc., there is not a word to 
permit the supposition that the liberty of the state is thereby dimin 
ished. The constitution stipulates on the contrary that all the pow 
ers of government shall depend upon the national sovereignty and 
upon the authority of the prince. In the organization of the Bul- 
garian Government there was no foreign authority armed with the 
power of veto or control, like that of the governor or high commis- 
sioner of self-governed colonies, nor any disguised control as in the 
ease of protectorates, which would destroy or reduce the independ- 
ence of the state. 

The Bulgarian state was in other respects deprived of none of the 
powers of a state, and if in the above list we have mentioned only 
the internal organs that does not imply that the constitution did not 
provide for foreign relations and the organs of such relations. The 
Treaty of Berlin was silent upon this point, but it did not forbid 
Bulgaria from making such provisions, and Articles 11 and 17 of 
the Act of Tirnovo vested the head of the state with the right of 
peace and war, and that of directing foreign relations, which are 
powers characteristic of all members of the family of nations, and of 
which Bulgaria knew well how to develop the germ she had placed, 

ith at least the implied consent of the Powers, in her organic law. 

Finally, as a last feature, purely extrinsic, but characteristic, we 
find Chapter IV of the Tirnovo Constitution treating of: ‘ The 
arms of the principality, its seal and national fiag.” 
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Vassalage 


In trying to prove a point one sometimes proves too much, and 
from the exposition just given one might infer not only that Bulgaria 
Was a state, but a fully sovereign state. Ilowever the Treaty of 
Berlin, in creating Bulgaria, arbitrarily placed it in an abnormal 
situation. Without being opposed to having it develop through its 
ewn efforts a complete state activity, it imposed certain forms upon 
this activity, it forced upon the new-born state a determined physiog- 
nomy, a status which it was forbidden to change. In establishing 
certain principles goveruing its constitutional law, it hampered the 
freedom of its constituent power; in demanding that the head of 
the state be a prince, it imposed upon the state a monarehial form; 
in requiring certain qualities in this head of the state, it restrained 
the right of the people to make a free choice. In leaving unsettled 
the assignment of certain state attributes, notably those which relate 
'. foreign relations, it left that question open to discussion, and 
ereated for the Bulgarian Government a source of difficulties which 
interested states could not fail to turn to advantage. We will come 
hack to these different points, but attention must be turned at once 
t- the bond whieh the Treaty of Berlin created between Bulgaria and 
Turkey, and which though certainly a loose one, none the less placed 
upon Bulgaria a definite label, that of a vassal state. Exaetly what 
vassalage is, and how it affeets sovereignty or independence, is diffi- 
eult to state a priori. The few types of vassal states that there is 
eeeasion to study in these days all have the Sultan for suzerain, and 
present each a different aspect, their degree of indeyx ndence varving 
veeording to their power,’ 

The inability to decide definitely in this matter is chiefly the result 
of an anachronism. The attempt was made to transfer to modern 
international relations a notion of feudal law which does not har- 
lionize with the present idea of a state: it could only survive as a 
skeleton, stripped of its substance. 

Vassalage was in fact a personal bond between two men, so per- 


sonal in its nature that originally it was not hereditary; it was 


7 Formerly Moldo-Wallachia: at the present time, Samos, Egypt, and Crete. 
Phe bonds of suzerainty are chiefly nominal and honorary, sometimes pecuniary. 
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derived from the grant of a fief. Such a relation is unavoidable 
among states. It supposes a rendering of homage, implying on the 
one part allegiance and on the other protection, Vassals owed cer- 
tain definite services, as military service, which was the duty of de 
fending the suzerain, the service of counsel, together with others. 
The reciprocal obligations of mutual military assistance particularly, 
can be conceived only when the vassal is governor of a province 
and not the head of a state, in which case the vassal forces form 
an integral part of the suzerain army. Such was the case in the 
Egyptian army when Mehemet Ali was commanded by the Sultan 
to proceed against Greece. On the contrary if there is question of 
a vassal state, the armies are separate, and there may even be occa- 
sion for a regular war between the vassal state and the suzerain 
state; hence it is not possible in this case to conceive of any other 
* union of arms” than an alliance, that is to say reciprocal duties 
based upon treaty, and not pre@xisting duties based upon right. 
Military obligations can no more belong to vassalage than jurisdic- 
tional obligations, and for the same reason. 

But de Martens has voiced the very keen-sighted opinion that the 
condition of semi-sovereignty, because it is abnormal, is eminently 
transitional, and that it inevitably develops into complete independ- 
ence or into absolute subjection. The history of Bulgaria is a re- 
markable example of this, To-day absolutely independent, this vas- 
sal state barely escaped retrograding to the condition of a province, 
at the very moment when the union was made with the province of 
Roumelia, and it was at one time doubtful which of the two forma- 
tive elements, the province or the state, would impose its nature on 
the whole. According to the text of the Treaty of Berlin, the vas- 
salage of Bulgaria was limited to homage and tribute. As to hom- 
age, Alexander of Battenburg on the morrow of his election went to 
Constantinople to render it, assuring the Sultan of his firm inten- 
tion to respect the provisions of the Treaty of Berlin relative to his 
suzerainty. As to tribute, its principle was not questioned, al- 
though its payment was adjourned. But after the Roumelian revo- 
lution, Bulgaria of herself seemed to endeavor to strengthen the 


Londs of vassalage and tried to establish the “ union of arms” which 


the plenipotentiaries of Berlin had neither contemplated nor desired. 
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The Roumelian Revolution 


The Grecianized Bulgarians of the south, who, more than all 
others, had sacriticed their wealth and their blood for the cause of 
independence, had since 1879 never ceased to prepare for the union 
et which they had been frustrated. It is they who brought it about 
in 1885, and the Prince of Battenburg saw himself foreed to yield 
to public opinion, which from both sides of the Balkans, demanded 
under penalty of removal that he assume command of the movement. 
Desirous above all to avoid a conflict with the Porte, he commenced 
hy protesting before the Sultan and the Powers in the most solemn 
manner his desire to maintain and strengthen the bonds of suzer- 
ainty. On the 14/26 of September, 1885, he was present at a Turk- 
ish fe deum in a mosque of Philippopolis, in honor of His Majesty 
the Sultan. At the time of the Servian invasion the situation of the 
Bulgarian Government was most critical, all its forces being on the 
Turkish frontier. It was necessary to send them in haste to the 
north, where the first battalions arrived just in time to support the 
Sofia garrisons, which were hard pressed on all sides. The govern- 
inent of Alexander, at bay, did not then hesitate to call upon the 
Sultan to defend it against foreign invasion, and it distinctly ap- 
pealed to the bonds of vassalage and the duties of suzerainty. It 
established this double principle: first, that the principality forms 
wn integral part of the Turkish Empire; second, that war ean not 
be declared against it, nor ean it declare war, except with the authori- 
zation and through the medium of the Sultan. 

The Porte at first hesitated to take advantage of this situation. 
It waited until the Servian victory should put the ruined Bulgarians 
at its merey. But here the victory of Slivnitza changed the aspect 
of things. The Bulgarian Government, however, had gone too far to 
recede, and it had both to aecept the presence of Said-Pasha at 
Bucharest, sent to confirm peace in the name of the suzerain, who it 
is true remained in the background, but whose mere presence put 
the right of peace or war into question; and at the same time it had 
‘o uphold the right of the Bulgarian state to negotiate, a right which 
the Treaty of Berlin had not forbidden, and which the absence of 
Turkey in the short campaign which had just oceurred seemed in- 
deed to have confirmed. Furthermore, by reason of the advantage 
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tius gained, when the minister of the Principality, Tzanoff, was sent 
te Constantinople to confer on the settlement of the questions raised 
hy the new order of things, the Turkish commissioners very naturally 
developed the germ contained in the imprudent principle, which the 
frightened Bulgarian Government had officially asserted before the 
Porte and before all Europe, and dictated conditions, the acceptance 
of which, as at one time seemed likely, would have reduced Bul- 
garia to the state of a true province of the Turkish Empire, by im- 


posing upon it the “ union of arms” of ancient vassalage.' 


8 Here are some of the propositions made by Gabdou Effendi, Turkish Com- 
missioner, appointed to negotiate with M, Tzanoff the conditions of recognition of 
the actual facts of the situation in Roumelia: 

1. His Highness will bear the title of Prince of Bulgaria and Lieutenant of 
His Imperial Majesty for Eastern Roumelia. 

2. The Bulgarian Army will form an integral part of the Turkish army. 


3. His Imperial Majesty, the Sultan, will have the supreme command of the 


Bulgarian army in the person of His Highness the Prince. 

4. A guard of honor in the Bulgarian army will be attached to the service of 
His Majesty the Sultan in Constantinople. 

5. The Bulgarian army will defend the frontiers of the principality and of the 
province against all invasion, with the cooperation of the Turkish army. 

6. The Bulgarian army will lend its assistance in defending all the European 


frontiers of the Empire. 


* * * * * . * 


8. In ease of war the Bulgarian army. in part or in whole, will be mobilized 


in accordance with Turkish mobilization, 
9. In time of peace a division of this Bulgarian army will at the disposition 


of the Sultan, ete. ? 


Prince Alexander hesitated to accept these conditions, but those to which he 
agreed, while attentuated in form, contained practically the same provisions. 
Minister Tzanoff agreed: 

4. That in case of invasion of the principality or t 
such parts of the Imperial army as may be needed 


he province, which are 


integral parts of the Empire, 
will be sent to cooperate in the defence, in concert with the Bulgarian army, 
under the command of the Prince. In case of invasion of tlie villayets of Europe 
(the text says the “other” Roumelia) the Bulgarian army will be put at the 
disposition of the Sultan, and will fight under the command of the superior 
Imperial officers. 

This was transforming the fusion of the two armies 
respecting the existence of the Bulgzrian army, and hence Bulgaria as a separate 


into an alliance, thus 


state; but in fact it was compelling vassalage to produce its maximum effect. it 


wes to return to it its character of a military fief. Had this clause been main 


tained, it is possible that Bulgaria would never have won, as it did. its aetual 


independence and its indiy idual existence. 
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It was Russian ambition, held in check by an agreement that 
would thus turn against it the very force it had intended to use 
for its own profit, which saved Bulgeria. Franee, Germany and 
Italy had accepted the modification in this sense of the Treaty of 
Berlin, Austria demanded time for thought, while Russia exacted 
that the clause of alliance be unconditionally and absolutely cancelled, 
and the Turko-Bulgarian agreement limit itself to the solemn affirma- 
tion of the maintenance of vassalage. The agreement relating to 
Roumelia, known under the name of Top-hane, changed in no way 
the juridical situation of the Bulgarian state,® which remained abso- 
li.tely a vassal state, and, in spite of appearances, a single state, 
since the absorption of Eastern Roumelia was in fact a pacifie an- 
nexation. 

Roumelia 

What in fact was Roumelia, such as the Treaty of Berlin made 
her? We have on this point a document which possesses a value 
enalogous to the value whieh we have aseribed to the organie law of 
Tirnovo, in the case of Northern Bulgaria: it is the organie law of 
Rtoumelia, provided for by the articles of the Treaty of Berlin, and 
claborated by the European commission sitting at Philippopolis. 
This law on its face states that Roumelia is a province, privileged, 
or rather endowed with a sort of autonomy, for its privileges were 
really turned to its disadvantage by reason of the suspicions enter- 
tained by the central government. 

It had none of the constitutive elements of a state, not even a 
territory. It is true that the Porte could not modify this territory 
of his own will, but he could do so with the consent of the Powers, 
contrary to what we have just seen in the ease of the territory of 
the Principality; and he did so by the Act of Top-hane, which re- 
stored to it the Republie of the Pomaks. As regards the integrity 
of the Roumelian territory, the Treaty of Berlin had in reality only 
created an obligation on the part of the Porte, but not a right on 
the part of Roumelia. 

The territory of Roumelia ceased so little to form a part of the 


9 See this cocument in the Yellow Book of Roumelia, p. 56e. 
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territory of the Empire that no customs line separated it from the 
rest of European Turkey, while the customs line which separated 
Turkey from Servia and Montenegro, wound about to separate Rou- 
melia from Bulgaria. Finally the Porte retained the right to fortify 
its frontiers, which were those of Roumelia. Politically and econo- 
wically Roumelian territory had only an administrative identity. 

As for the inhabitants, they in no way ceased to be “ ressortis- 
sents ” of the Porte, to which they remained under immediate subjec- 
tion. The organie law assimilated Roumelian and Turkish = sub- 
jects. The peculiar citizenship of the Province, the right to share 
in all the benefits of its autonomy, was open to Turkish subjects, 
and to them only, after a year’s residence. The foreigner who 
would profit by this had first to become a naturalized Turkish sub- 
ject, and the loss of Turkish nationality carried with it that of 
Roumelian nationality. 

The Roumelians owed military service to the Sultan. It is true 
that the militia had an organization different from that of the rest 
cf the Empire, but that was beeause Turks and Christians both 
entered it, and in the army of the Empire Christians did not serve.'” 
It was feared the Roumelians would be averse to serving in the 
Turkish army proper. But those who had no such aversion might 
“follow courses of instruction in Turkish military schools, or 
enlist in a corps of Turkish troops,” and for them * the time passed 
in the Turkish army would be reckoned as service of the same dura- 
tion as the militia.” !! This came to saying clearly that the Roumel- 
ian militia formed an integral part of the Turkish army. The 
cerganice law explained elsewhere in what manner this militia, whose 
service was territorial, must cooperate with the regular Turkish 
aimy in the defence, if necessary, of the Empire. 

As to the government, it had as its head a Christian governor 
general appointed for a period of five years, with the consent of the 
Powers, by the Sultan whom he represented.'? 

If the Powers had a voice in the nomination of the governor, the 

10 Organie Regulations, Chap. I, Art. 6. 


11 Organie Regulations, Chap. XII. lecal militia. 
12 Art. XVII of the Treaty of Berlin. 7 of the organic law. 
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Ttoumelians had no say in the matter. There is nothing here that 
suggests the election of the Prince of Bulgaria, for the Roumelian 
governor Was imposed at need upon the people. Moreover, the 
; ower of the governor depended entirely upon the will of the Sultan, 
who might recall him.'* 

Roumelia possessed, indeed, a provincial assembly, invested with 
legislative power, concurrently with the governor general; but the 
Sultan here again was armed with the power of veto, and could 
paralyze its activity. He could and did do so, for Roumelia was never 
able to secure the building of highways and railroads, nor the issu- 
ance of indispensable loans. Moreover, the laws of the Empire 
remained in force in the provinee.'4 

This provincial assembly enabled the province to participate in 
the representative institutions of the Empire by naming the number 
of deputies assigned to the province by the laws of the Empire.'® 
It is easy to see how the organic law persisted in distinguishing as 
little as possible the province from the Empire, by seeking even 
hypothetical and contingent bonds. Justice was rendered in the 
name of the Sultan, who had the right of pardon and of amnesty. 

From the financial point of view the autonomy was quite com- 
plete; nevertheless, all kinds of tentacles were found which bound 
the fiseal affairs of the province to those of the Empire. Roumelia 
participated, proportionately to its revenues; in the general expenses 
of the Empire; certain of these revenues were, moreover, reserved 
to the Empire, which maintaind a controlling hand on the systems 
cf communication between the various provinces of the Empire 
emong themselves, and between the Empire and Europe. 

It would be abnormal if this provinee, so strongly united to Tur- 
key, had had the slightest autonomy in its relations with foreign coun- 
tries. The point need hardly have been mentioned, and yet Article 
20 of the organie law, inspired by the provisions of the Treaty 

13 This is what happened at the time of the expiration of the term of Alek- 


Pasha, who in spite of the success he attained was replaced by Gapul Pasha, who 


proved unequal to his task. The removal was against the wishes of the people, 


who wanted Alexander, and solicited his retention. 
14 Art. 10, Organie law. Art. 13 indicates its competence in provincial matters. 


15 Art. 11. 
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of Berlin, carefully specifies: ** The treaties, conventions and inter- 
nal arrangements, of whatever nature, concluded or to be concluded 
between the Porte and the foreign powers, arc applicable in Eastern 
Ktoumelia as in all the Turkish Empire.” And the end of the 
aiticle refers particularly to capitulations. 

Each of the distinctive features of the Roumelian organization 
appears thus like a perfect antithesis of those of the organization 
ot the Principality, and the former was denied all that the latter 
was granted. It was then of Roumelia alone that one might speak 
as continuing to form an integral part of the Turkish Empire, and 
in no way a member of the family of nations. 

This must not be overlooked if a correct statement is to be made 
of the nature of the fusion which was operating between the two 
bulgarias, North and South. 

The Conference of Constantinople, after having had for an instant 
the chimerical desire to re-establish the status quo ante, understood 
that it was en the wrong track, and induced Turkey to take the 
initiative of all negotiations with the Principality. In learning of 
the Act of Top-hane the Powers were visibly anxious to prevent 
future events from bringing about a revision of the Treaty of Berlin, 
and to direct and control them in such a manner that the treaty 
should continue to exist at least in appearance.'® 

This was the reason -for the appointment of the Prince of Bul- 
garia as governor general of the province, a purely verbal solution 
of the difficulty, one may say, for the Prince of Bulgaria preserved 
nothing of the character of the old governor, whose name only he 
took, while he centralized in his hands all of the ancient rights of 
the Sultan. Still this juggling with the difficulty threatened to 
remain useless, for the changes which had taken place rendered 
absolutely necessary serious modifications of the organic law of the 
Principality; so that it became necessary to decide that the Act of 
Top-hane was only provisional, and that it would not become final 
until the Powers, through their assembled delegates, should approve 
those unavoidable modifications. As a matter of fact it was the 


16 See the Yellow Book relating to Roumelia, Protocols of the Conference. 
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Bulgarians who were to bring them about, and in a radical fashion, 
Ly simply and absolutely reducing to nothing both the organic law 
und the corresponding resolutions of the Treaty of Berlin, while 
( abinets deliberately failed to see what was going on. 

On the 24th of March, 1886, the prince received the firman of 
the governor general; the 15th of April, a month later, there was 
sothing left of ancient Roumelia, for all opposition, and even all 
differences, however so slight, disappeared between the two Bul- 
carias. The administration of the two countries was unified; the 
same body of public officers, the same laws, and a judicial, financial, 
and technical centralization, were established, so to speak, spontane- 
ously. The great Roumelian administrative offices merged into the 
Bulgarian ministries, and the prince instead of calling separately 
the Sobranye of the Principality and the Provineial Assembly of 
Roumelia united in the same assembly deputies from north and 
south of the Balkans; and the speech from the throne proclaimed 
the union (June 14, 1886). The commission which, according 
10 the Act of Top-hane, was to be appointed to modify the organic 
law, had however assembled. It sat four times, and then one fine 
morning vanished, the revolution having broken out and having 
expelled the prince. The two Turkish commissioners fled, not fecl- 
ing safe in Sofia. It was never again convened, and while Europe 
gave its implied consent by silence, the act of union was con- 
summated. What was the exact nature of this union? It was 
stated at the time that there was only a personal union, if the Act 
of Top-hane be closely adhered to; but that it beeame a real mmion 
some days later when Prince Alexander, who in promising to respect 
the Roumelian organization had promised more than he could per- 
form, saw himself forced to follow the spontaneous movement of the 
two populations and to combine the government and administration 
of the two Roumelias. 

In reality there was neither a personal nor a real union, for both 
these cases imply a relation between states, a combination of states, 
end Roumelia was not a state. A personal union supposes states 
vnited under the same sovereign or head of the state, but preserving 
their distinct governments, laws, and administration. This union is a 
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temporary one, and does not involve the consolidation of the states, 
which though united as regards their foreign relations, each retains 
its international personality. 

But in the case before us, after the Act of Top-hane certain things 
seemed to contradict this idea; and if it was true that the two Bul- 
garias were to have the same ruler, and that the union could only 
le temporary, and that provision was made that the two Bulgarias 
should have distinct governments, laws, and administrations; it was 
no less true that Roumelia had never been a state, that it had not 
(sposed of itself of its own right, and that theoretically it was the 
Sultan who had contided the government of one of lis provinces to 
the head of a neighboring state. Without doubt there was yet no 
consolidation of international personalities, but that was because 
Roumelia had never had any, and could never have any. Taking 
into account only the Act of Top-hane, Roumelia remained subject 
to the treaties concluded and to be concluded by the Porte, since 
nothing had been modified on that point, either by the Treaty of 
Berlin or by the organic law. But the Act of Top-hane was short- 
lived, and it was to treaties passed by Bulgaria that Roumelia was 
thereafter to be subject. 

Following the proclamation of the 14th of June, 1886, it was 
said that the personal union was transformed into a real union. 
But this was not the ease. In real unions the states preserve their 
constitution, their legislative bodies, their administration; they pre- 
serve their internal sovereignty and their state identity; on the other 
hand, in their foreign relations they are considered as a single state, 
and their sovereignties become one from this point of view. This 
was, indeed, what events demonstrated, for the treaties concluded by 
3ulgaria were applied to Eastern Roumelia, and the same customs 
line separated it from the neighboring states, Turkey included, while 
Bulgarian diplomatic agents represented its interests. Dut as re- 
gards internal affairs all the Roumelian state organization was ab- 
sorbed in the Bulgarian state organization, and there was therefore 
not union, but fusion. 

In reality, if all diplomatic fictions be put aside and the real facts 


be taken into account, it must bo said that the Prinee of Bulgaria 
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had peacefully annexed the Province of Roumelia, but that being 
already a vassal of the Porte he could act only in that capacity, and 
that he had been invested by the Sultan with a new fief. Great 
Bulgaria therefore remained up to our times a single state, though 
a vassal one. 

This vassalage was manifested in 1896 by the grant to Prince 
Ferdinand of the two firmans by which the Sultan recognized his 
double capacity of prince and governor in the two fiefs which he 
held of the Sultan as suzerain. 

But the roundabout way in which these results had been brought 
about left some doubt as to the juridical value of the act accom- 
plished. Just as in the ease of Bulgaria, no one had attempted to 
fix its position as vassal, so in the case of Roumelia the annexation 
was allowed to take place, but it was not publicly acknowledged. 

From this resulted an uncertain situation both abroad and at home. 
'n their foreign relations the Powers had hesitated to treat with the 
Prince of Bulgaria as being a vassal, and hesitated still more now 
that he had become governor; and as regarded internal affairs, all 
bonds between Roumelia and Turkey should have disappeared, if 
annexation had been mentioned. Many of these bonds subsisted, 
and Bulgaria itself, having no interest in raising on this point use- 
less and dangerous controversies, permitted them to survive in what 
concerned public domain, which, however, should have passed ipso 
facto to the annexing state."7 Bulgaria thus created for herself a 
series of obligations, which had to be adjusted when her independence 
was declared. 


§$ 2. POLITICAL INDEPENDENCE 


The Proclamation of Independence and the Treaty of Berlin 


If Bulgaria had only had to free herself from the yoke of Turkish 
suzerainty the task would have required less time and effort, and in 
the proclamation of independence King Ferdinand and Minister 
Malinoff would have seemed to be laving stress chiefly on the point 
cf honor. We have just seen, indeed, how slight in itself the bond 


17 Railroads, post-offices, vakoufs, ete. 
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of vassalage is, and when taken by itself how few fetters it places 
upon the liberty of a government and the policy of a state. In Bul- 
garia, while it was an actual hindrance from a political point of 
view, it carried with it certain commercial and economic advantages, 
notably special facilities of exportation. But the normal suzerainty 
cf the Sultan indirectly gave rise to considerable disadvantages. It 
bad served, and still served, as a pretext to the Powers to treat Bul- 
garia as a minor member of the international community, and thus 
to refuse to her, or make her buy at a very high price, the privilege 
ci treating with them. Lastly, they used this pretext as a reason 
for refusing to accept the actual fact of her independence, so long as 
the Porte should not have recognized it, and settled with the govern- 
ment of the Principality the various disputes which stood betwee. 
them. Moreover, the Powers had reserved to themselves, in the 
Treaty of Berlin, a certain right of intervention and special preroga- 
tives. Finally, and above all, one of them, Russia, had tried to estab- 
lish over the Principality a real de facto protectorate. 

This Russian guardianship was at certain periods the most real 
danger that threatened the sovereignty of the state, and this element 
of the Bulgarian international situation, which the plenipotentiaries 
at Berlin had feared, and in which nevertheless Europe seemed to 
feel no interest when it occurred, was bound to manifest itself. 
tussia in Europe has always had an eye upon Constantinople, and 
she could not regard the Bulgaria she had freed as other than a 
natural auxiliary destined to open the way. As a Slav state she 
saw in it an advance guard, and could not allow that it should become 


a barrier. Having sacrificed at Berlin the sympathies of Roumania 


for the sake of acquiring the provinces of the Danube, and having 


been foreed to abandon the protectorate of Servia, the further loss 
of Bulgaria was for her tantamount to losing the peninsula; but on 
the contrary, to hold and strengthen it, and keep it under control, was 
to regain it in its entirety, for Roumania would become a mere 


enclave. But for that it was necessary to have the upper hand at 


Sofia. 
It was against this Muscovite guardianship and against the servi- 


tudes by which the Powers were profiting, just as much as against 
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Turkish suzerainty, that the effort toward emancipation was directed 
which resulted in independence. 

In recalling these facts we must nevertheless point out that the 
conquest of independence was not the work of a day for Bulgaria, 
and that the Act of Tirnovo was the last stage of a road patiently 
laid out and followed. The political effort toward emancipation was 
begun from the very day after the Treaty of Berlin, and was kept 
up for thirty years with a remarkable tenacity and spirit of political 
consistency. The result had matured when the events of the Turkish 
revolution of July, 1908, precipitated its accomplishment. The 
diplomats of 1878 had in the ease of Bulgaria, as in the case of 
Bosnia-Herzegovina, stopped at half measures, which were prudent 
perhaps, but temporary. The state of things created by them was 
hound eventually to develop, as it actually did, in the direction 
towards which the strongest political forces drew it. While Austria 
strengthened its power in Bosnia-Ilerzegovina, and was passing im- 
perceptibly from the regime of occupation to that of incorporation, 
Pulgaria little by little cast aside the restrictions imposed upon her 
sovereignty. This double task was steadily pursued, thanks to the 
slow decomposition of the Turkish state and the indifference of 
Europe. But at this point the advent of the Young Turks, in bring- 
ing about the awakening of public spirit and Turkish patriotism, 
suddenly stimulated the * perpetual invalid.” It was to be feared 
that Turkey would demand the rights that had been conventionally 
recognized as hers, and there was question whether she would not 
regain enough strength to enforce them; so that haste was made to 
strengthen the positions gained before they could be shaken. This 
was the reason of the double blow simultaneously dealt by Austria 
and Bulgaria upon the Balkan charter, and the sole motive for the 
annexation of Bosnia-Herzegovina and for the proclamation of Bul- 


earian independence. 


With the opportunity for this double move we have nothing to do. 
The moment was no doubt well chosen, since the resistence of the 
Powers directly or indirectly interested, although somewhat pro- 
longed, was hardly effective, and even Turkev reconciled herself to 
ic. Tlowever, there is no doubt that the sudden blow struck at the 
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Treaty of Berlin by Austria and Bulgaria caused for many months 
a serious uneasiness in international relations, and that it was a 
flagrant violation of the best established and most elementary prin 
ciples of international law. 

Nothing perhaps is more open to question than the value of the 
spurious solutions adopted at Berlin; but, from the moment that the 
ect relating to the Eastern situation, which was there drawn up, had 
been accepted by the beneficiaries, they had no right to modify it 
unilaterally at their pleasure. In publie as in private law a con- 
tract is the law as between the parties to it; and this law of contract 
is not only the foundation of all rules of formal compacts, but the 
primordial law of all social organization. Without doubt, in cases 
where treaties determine a political situation, providing at the same 
time for the present and the future, it is idle to expect that all the 
diverse clauses they contain will be perpetual; eaeh party interested 
should have the right to defend and obtain the modifications de- 
manded by its interest, and which are warranted by the natural course 
of events and the evolution of circumstances. but it may not, merely 
cf its own will, modify a formal agreement, and must obtain the 
adhesion of the other interested parties. If it can not obtain it, a 
denouncement of the treaty is still open to it, in the forms required, 
and with the consequences involved. The Bulgarian government 
could not deny these juridical obligations under the pretext that it 
was not a signatory of the Treaty of Berlin. It was through this 
treaty that Bulgaria came to exist, and its continued existence was a 
perpetual adhesion to it. Like the Austrian Government, it should 
have called upon the signatory powers and solicited of a new congress 
the modifications of the work of the former congress which it con- 
sidered necessary. No more than the Austrian Government, could 
it, at its own convenience, let that work stand in parts, and destroy 
it in other parts. Such a failure to recognize the imperative value 
cf treaties amounts to denying implicitly the conventional law of 
rations, and is a permanent menace to the safety of international 
relations. In the interest of law it is regrettable that the complicity 
of a group of Powers, and the weakness of the resources of the group 


in opposition, should have prevented a diplomatic agreement calling 
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ior the meeting of a conference that would, in theory at least, have 
ignored what had been actually accomplished, or, if nothing better, 
would have reached some previous agreement to accept it. Admitting 
that such a proceeding would have been a mere blind, a pretense of 
the right of constraint, the simple fact of having foreed the delin- 
quents to admit that right would have been doing homage to the 
power of the law. 

However, let us leave this point. The pure and simple accept- 
ance of the state of things by the Powers leaves open a juridical 
problem, which we will undertake to study as regards Bulgaria. 
What dispositions of the Treaty of Berlin still apply to her; and 
what others has the recognition of her independence stamped as 
decrepit? In a general way the answer is that the obligations im- 
posed upon Bulgaria by the treaty in respect to Turkey, no less 
than those imposed in respect to other Powers, must be most strictly 
interpreted. Recognition of independence leaves in force all that 
Was not a necessary consequence of vassalage. It is, indeed, to be 
presumed that the Powers, after putting their conditions upon recog- 
nition, and having long hesitated to grant it, meant to give it as 
little scope as possible, and that they did not intend willingly to 
abandon the privileges to which they might have a right, and that 
they had no motive for being over-generous when they had only 
been lenient through necessity. In regard to the suzerain Power, 
Turkey, we have, moreover, a formal document, the protocol of Con- 
stantinople of the 6/19 April, 1909.18 by which the Turkish Govern- 


ment recognizes the new state of things. 


18 This protocol was preceded by a Turco-Russian settlement of March 3d, 1909, 
of which we shall later have oceasion to speak and to which the preamble alludes 
The agreement between Bulgaria and Turkey came about in fact only because 
of the initiative of Russia who engaged to procure for the Turkish Government 
the sum of 42 millions, representing the difference between the Bulgarian offers 
and the last Turkish claims. The text follows: 

The following agreements have taken place between the Turkish Imperial 
Government, represented by His Excellency Rifaat Pacha, Minister of Foreign 
Affairs, on the one part, and the Bulgarian Government. represented by His 
Excellency Mr. Liaptcheff, Minister of Commerce and Agriculture, on the other, 
in execution of the Russo-Turkish protocol signed ad referendum at St. Peters- 
burg, March 3, 1909. 
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Taking as a basis the strict rule of interpretation, we shall see 
how Bulgaria freed herself from the political and economic obstacles 
put upon her liberty of action either at the Congress of Berlin or 
later, We shall see her patiently or abruptly unbind the triple net 
of obligations wound around her by her suzerain Turkey, her pro- 


tector Russia, and by the guardian Powers; and we will point out 


Art. 1. The Bulgarian Government, having taken notice of the stipulations of 
the said protocol, declares its intention to adhere to it fully and to renounce in 
respect to the Imperial Turkish Government all claims arising from the first 
section of Art. X of the Treaty of Berlin, relative to the railroad of Roustchouk 
Varna. On its part the Imperial Turkish Government renounces, in accordance 
with Art. 3 of the Russo-Turkish protocol] of St. Petersburg, all material claims 
against Bulgaria and Eastern Roumelia existing up to Sept. 22/Oct. 5, 1908. 
However the stipmlations in fine of Art. 3 of the said protocol will stop at the 
words: * by the Organie Law and its supplements,” and to that line will be added 
the following sentence: ‘ The Bulgarian Government will pay interest of 5% on 
the 40 millions of frances of the Roumelian debt from Sept. 22 /Oct. 5, 1908, until 
the ratification of the present protocol.” 

Art, 2. The settlement annexed hereto in connection with the organization of 
Mussulman Communities and Vakouf properties forms an integral part of the 
present protocol, and wiil be signed at the same time. Liberty of creed and free 
practice of religion will be assured to Mussulmen as in the past. They will con 
tinue to enjoy the same civil and political rights as inhabitants of other religious 
belief. The name of his Imperial Majesty, the Sultan, as Khalif, will continue 
to be used in public prayers of Mussulmen. In regard to the Mutesna Vakoufs 
the Bulgarian Government will organize, in a period not exceeding three months. 
an administrative commission which will examine the validity of the claims of 
interested persons. 

Art. 3. The Bulgarian Government engages itself to pay for the claims of the 
Ottoman Government, on account of posts and telegraphs, 110,000 for postage 
stamps, fixtures, ete. 

Art. 4. In regard to lighthouses situated in Bulgaria or Eastern Roumelia, the 
Bulgarian Government will pay to the Imperial Turkish Government 180,307 
franes; thus settling all claims of the light-house service. 

Art. 5. The Bulgarian Government recognizes the justice of the demands of the 
Sublime Porte in regard to sanitary service, and engages itself to pay 459,939 
and a half piasters 

Art. 6. The various sums mentioned in Arts. 3 and 5 of the present protocol, 
will he paid at Constantinople at the official exchange of 4, 40, for those stipu 
lated in frances, and within fifteen days from the ratification of the present protocol. 
The interest provided for in Art. 5 in fine of the Russo-Turkish protocol will be 
paid under the same conditions and within the same time. 

Art. 7. The direct debt of Pulvaria to the Fastern Railways Co., resulting from 


transportation, confiscated property, etc.. as well as compensation for use from 
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the remnants of this protectorate and guardianship — for there re- 
inains no trace of suzerainty — in the functions of its various organs, 
both legislative and administrative, and those by which it is repre- 
sented abroad and by which its foreign affairs are carried on. 

G. ScELLE. 


(To be continued. ) 


9 22 Sept. 1908, on the lines occupied until the adjustment of the share coming 
to the Company of the forty million francs specified in Art. 3 of the protocol 
of St. Petersburg, will be settled by mutual agreement between the Company and 
the Bulgarian Government. 

Art. 8. Questions pending between the Imperia] Turkish Government and the 
Bulgarian Government, specified in Art. 5 of the protocol of St, Petersburg, 
having been settled as hereabove described, the Imperial Turkish Government 
recognizes the new political state of Bulgaria. 

Art. 9. The present protocol will be ratified and the ratifications will be 
exchanged at Constantinople, as soon as possible, and not later than within a 
month. 

Made in duplicate at Constantinople 6/19 April, 1909. 

(S.) LIaApTCcHEFF. (L. 8.) (S.) Ruraat. (L. s.) 
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EDITORIAL COMMENT 


THE REVOLUTION IN PORTUGAL — THE RECOGNITION OF NEW 
GOVERNMENTS 


The apparent success of the recent revolution in Portugal would seem 
to justify a restatement of the law governing the recognition of the 
changes in the form of government of a foreign state. 

It is a fundamental principle of international law that changes in the 
internal government or constitution of a state, as from a monarchy te 
a republic or a change of dynasty, do not affect its identity or continuity 
as an international person or member of the international community. 
This principle is now so universally accepted and so firmly established 
that it really requires no citation of authorities for its support. But any 
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one asking for authority may profitably consult the publicists mentioned 
in the note.’ 

But in case a change in form of government or dynasty is effected by 
revolution or violence, other states should be allowed a reasonable time 
within which to recognize the new government. 

The same generai principle applies here as in the case of the recogni- 
tion of a new state. The new government must be firmly established 
and should show evidence of stability and capacity to carry out its inter- 
national obligations. There should be no serious conflicting claims or 
impending contest with the old government. In the meantime, how- 
ever, necessary business may be transacted with the de facto or local 
government, but such business should be of a distinctly non-political 
character; or, if political, it should not pass beyond the stage of nego- 
tiation.* 

The question of recognition, whether of a new state or a new govern- 
ment, is political rather than judicial in its nature. 

In Jones v. United States (137 United States 202, and Scott, Cases, 
38), Justice Gray said: — 

Who is the sovereign, de jure or de facto, of a territory is not a judicial, but 
a political question, the determination of which by the legislative and executive 
departments of any government conclusively binds the judges, as well as other 
officers, citizens and subjects of that government. This principle has always 
been upheld by this court and has been affirmed under a great variety of circum- 


stances.3 


The principles which should govern the policy of the United States in 
their recognition of revolutionary states or governments were thus stated 
by Thomas Jefferson in two separate communications to Gouverneur 


1 Bluntsehli, Arts. 39-45; 1 Calvo, §§ 99-104, 182-83; Creasy, 99-110; 1 
Despagnet, Cour, etc., (recent ed., 1910) Nos. 87-88; 1 Fiore, Nouveau Traité, 
Nos. 321-331; Field, Code, Art. 19; Hall (6th ed.); 1 Halleck (Baker’s 3d ed.), 
90; Holtzendorff in 2 Holtzendorff’s Handbuch, 21-23; 1 F. de Martens, Traité, 
§ 65; 1 Moore’s Digest, §§ 78-79; Phillimore, Pt. II, ch. 7; 1 Piedelievre, Nos. 
135-42; Pomeroy, §§ 68-75; 1 Oppenheim, §§ 76-77; 1 Pradier-Fodéré, Nos. 149- 
155; 1 Twiss, §§ 18-21; 1 Rivier, 62-63; Ullmann, § 35; 1 Westlake, 58-59; 
Wheaton, §§ 28-32; and Woolsey, §§ 39-40. 

2 For the practice of the United States in such cases, see 1 Moore, Digest, §§ 
43-58, more especially pp. 120, 126, 139. 

3 See Scott, pp. 38, 40 and 44, for citation of numerous American and English 
cases on this point. See especially the Republic of Peru v. Dreyfus (1888), L. R. 
38 Ch. D., 348, and the Republic of Peru v. The Peruvian Guano Co. (1886), L. 
R. 36 Ch. D., 489, referred to on pp. 38 and 40. 
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Morris, then American Minister to France, on November 7, 1792 and 
March 12, 1793: 

It accords with our principles to acknowledge any government to be rightful 
which is formed by the will of the nation, substantially declared. 
We surely can not deny to any nation that right whereon our own govern 


* 


ment is founded — that any one may govern itself according to whatever form it 
pleases, and change those forms at its own will; and that it may transact its 
business with foreign nations through whatever organ it thinks proper, whether 
king, convention, assembly, committee, president, or anything else it may choose. 
The will of the nation is the only thing essential to be regarded. 


These principles were reiterated by Daniel Webster, who thus wrote 
Mr. Rives, American Minister at Paris, on January 12, 1852: 

Before this reaches you, the election will be over; and if, as is probable, a 
decided majority of the people should be found to support the President [Louis 
Napoleon, in his overthrow of the second French Republic], the course of duty 
for you will become plain. From Washington’s time down to the present day it 
has been a principle, always acknowledged by the United States, that every nation 
possesses a right to govern itself according to its own will, to change institutions 
at discretion, and to transact its business through whatever agents it may think 
proper to employ. This cardinal point in our policy has been strongly illustrated 
by recognizing the many forms of political power which have been successively 
adopted by France in the series of revolutions with which that country has been 
* * 

Such governments are, however, under certain obligations. Generally 
speaking, all treaties remain obligatory except those of a personal or 
purely dynastic character;* the financial obligations incurred by the 
previous government must be paid; property rights, whether public or 
private, remain unaffected unless alienated or confiscated; and the new 
government is responsible for wrongs and injuries done to the govern- 
ment or nationals of another state. 

As illustrating this last rule, attention may be drawn to the fact that, 
under the convention of 1831, France finally paid to the United States 
a money indemnity in settlement of claims of American citizens growing 
out of illegal acts committed by Napoleon I.° 


4 Political treaties or alliances form another possible exception. Authorities 
are not agreed upon this point. There will undoubtedly be a strong temptation 
to violate or ignore such political obligations as would be difficult or impossible 
of execution under the changed political conditions surrounding the new regime. 

51 Moore, Digest. pp. 249 and 252. For the full history of the French in- 
demnities paid to citizens of the United States, see 1 Moore, Jnt. Arbitrations, 
4399-4485. 
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It would appear that all the conditions justifying, if indeed not neces- 
sitating, recognition by the United States have been fulfilled in the case 
of Portugal. The articulate part of the nation appears to have spoken 
and a reasonable time has certainly elapsed during which the new re- 
public has shown strong evidence of stability, sincerity of intention, and 
capacity to fulfill its international obligations. ‘The American people 
can not forget their own revolutionary origin. We may regret the 
bloodshed and violence with which the new Portuguese government has 
been ushered into existence; we may even question the wisdom of the 
wholesale expulsion of the religious orders, but few will contend that 
the new republic is not at least as capable of fulfilling its international 
obligations as was the old, bankrupt, corrupt, and reactionary regime. 
We hold no brief for Portugal, but we believe that the beginning of a 
new and brighter era has dawned upon that unhappy land. 


HENRY M. HOYT 


In a recent editorial comment (3:945) the JoURNAL noted the ap- 
pointment of Henry M. Hoyt as Counsellor to the Department of State, 
and called attention to the valuable services which it was confidently 
expected he would render, not merely the Department, but the Govern- 
ment in the performance of his duties. It is with a deep sense of sorrow 
that the JouRNAL now records the death, on November 20th last, of this 
faithful, efficient and honored public servant within little more than a 
vear after his assumption of office. 

Henry Martyn Hoyt, junior, son of General Henry M. Hoyt, a gallant 
soldier in the Civil War and Governor of Pennsylvania, was born at 
Wilkes-Barre, Pennsylvania, December 5, 1856. He studied at Yale, 
where he was a classmate of President Taft, graduating in the year 1878. 
Three years later he received the degree of bachelor of law from the 
University of Pennsylvania. Appointed Assistant Attorney-General of 
the United States in 1897, he served in that capacity until 1903, when 
he was appointed Solicitor-General of the United States by his life-long 
friend and associate, the then Attorney-General and now accomplished 
Secretary of State, Mr. Knox. 

Upon the inauguration of President Taft, Mr. Hoyt, at the instance 
of Secretary Knox, resigned the office of Solicitor-General, which he had 
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filled not only with satisfaction but with distinction, in order that he 
might be appointed to a position of distinction and usefulness in the 
Department of State and, in conjunction wich his former chief, assist 
in the consummation of the foreign policies which the Secretary of State 
had matured and made peculiarly his own. 

Mr. Hoyt brought to the performance of his new duties a well-trained 
legal mind, a balanced judgment, a winning and engaging personality, 
a fairness which disarmed suspicion, and a genuine and sincere desire to 
reconcile the various differences which arise in negotiation, and, by con- 
ciliation and disinterested counsel, bring harmony out of discord. 

Only those intimately associated with him in his work can know the 
value of his services, for he shunned publicity and modestly let results 
speak for themselves. Those, however, who knew him well appreciated 
both the man and his work, and the Secretary of State, who knew him 
best and longest, thus described him: 

Henry M. Hoyt was one of the best and ablest public men I ever knew. His 
natural abilities and accomplishments were even greater than were generally 
recognized. It was only to those with whom he was closely associated that the 
full measure of his attainments was manifested and the firmness of his character 


revealed. 

Sound judgment and felicitous expression characterized his speech and writings. 
Gentleness, forbearance, and sympathy were his chief human qualities. I can 
only repeat now what I have often said of him during his life—he was the 


strongest, gentlest, finest character I have ever known, 


It is indeed futile to speculate what the future might have held in 
store for Mr. Hoyt. It is well known that he had refused judicial 
preferment. It was not too much to expect that he would within a few 
years have graced the Supreme Court of the United States. It can not 
be said, however, that one has lived in vain who deserved the beautiful 
and touching eulogy of Secretary Knox. 


THE CHARLTON EXTRADITION CASE 


The extradition proceedings in the case of Porter Charlton are of 
more than passing interest, for they involve the question of the reciprocal 
surrender of nationals under the extradition treaty with Italy. The 
article of the treaty (Article I, Treaty of 1868) creating the duty to 


surrender upon requisition is as follows: 


| 
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The Government of the United States, and the Government of Italy mutually 
agree to deliver up persons who, having been convicted of, or charged with, the 
crimes specified in the following article, committed within the jurisdiction of one 
of the contracting parties, shall seek an asylum, or be found within the terri- 
tories of the other: Provided, that this shall only be done upon such evidence 
of criminality, as, according to the laws of the place where the fugitive or per- 
son so charged shall be found would justify his or her apprehension, and commit- 
ment for trial, if the crime had been there committed. 


It will be noted that the obligation imposed by the treaty is general 
in character and that it is not limited by a provision excluding from 
it the citizens or subjects of the contracting parties, as is the case in the 
great majority of extradition treaties. When, however, the United 
States invoked the provisions of the treaty for the extradition of Italian 
subjects, such extradition was refused on the ground that, “ according 
to Italian law, no citizen can be removed from the jurisdiction of his 
natural judges, the judges of his own country; and that, although an 
exception is made to this principle when a citizen who has committed a 
crime in a foreign country is there arrested, it nevertheless resumes its 
force when he returns to his own country.” The Italian Government 
stated further that the Italian penal code expressly forbids the extra- 
dition of Italian subjects, and that this principle forms part of public 
law, which the United States has recognized in many of its treaties. 
(Moore, Int. Law Dig. IV. 290.) 

The answer of the United States to this contention is contained in 1 
lengthy note from Mr. Blaine to the Italian Minister, dated June 23, 
1890. The whole subject is therein exhaustively treated, and inasmuch 
as it appears to be the final word of the United States upon the inter- 
pretation of the treaty, the relevant portions of it will be quoted: 

I do not understand the Italian Government to deny that the provisions of 
the treaty of 1868, if not obstructed by any municipal statute or qualified by 
any principle of international law, would oblige the contracting parties to deliver 
up their citizens. Indeed, I assume this to be admitted. The treaty says that 
the two governments mutually agree to deliver up “ persons who, having been 
convicted of or charged with the crimes specified in the following article com- 
mitted within the jurisdiction of one of the contracting parties, shall seek an 
asylum or be found within the territories of the other.” As the term “ persons ” 
comprehends citizens, and as the treaty contains no qualification of that term, 
it is unnecessary to argue that the treaty standing alone would require the 
extradition by the contracting parties of their citizens or subjects. 

I shall assume it to be admitted by the Italian Government that the parties 
to a treaty are not permitted to abridge their duty under it by a municipal stat- 
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ute. It is true that the authorities of a country may, by reason of such a statute, 
find themselves deprived of the power to execute a treaty. But if, in obeying the 
statute, they violate or refuse to fulfill the treaty, the other party may justly 
complain that its rights are disregarded and may treat the convention as at an 
end. Hence, in appealing to its statutes to justify its action in the present case, 
I understand the position of the Italian Government to be that those statutes 
are merely declaratory of the law by which nations are bound to be governed in 
their dealings one with another. 

We are brought, therefore, to the consideration of the question whether the 
refusal of the Italian Government to deliver up Paladini, Villella, and Bevivino, 
under the treaty of 1868, is justified by the principles of international law. The 
answer to be given to this question must be decisive of the matter. 

It is stated—and the statement has the sanction of the eminent Italian 
publicist Fiore — that the refusal to surrender citizens had its origin in the prac- 
tice of extradition by France and the Low Countries in the eighteenth century. 
Formerly such an exception was not recognized. Even the Romans, who were 
not wanting in a disposition to assert their imperial prerogatives, did not refuse 
to deliver up their citizens, their feciales being invested, in respect to states in 
alliance with Rome, with authority to investigate complaints against Roman 
citizens and to surrender them to justice if the complaints were found to be well 
grounded. The exception of their citizens by France and the Low Countries 
originated in the following manner: 

The two countries practiced extradition, not under a convention, but under 
independent declarations of a general character. By the Brabantine Bull, issued 
by the German Emperor, in the fourteenth century, subjects of the Duke of 
Brabant enjoyed the privilege of not being withdrawn from his jurisdiction. A 
similar privilege was gradually extended by law and usage to other subjects of 
the House of Austria, while the Low Countries were still under its dominion. 
In consequence of the establishment of this rule, the Low Countries refused to 
deliver up their subjects, and France, as an act of retaliation, refused to sur- 
render Frenchmen. Thus, not in recognition of any principle, but merely with 
a view to observe a strict reciprocity, was the precedent first established. 

That the principle thus set has generally been followed by European states 
is not to be questioned; for, with the single exception of England, it is believed 
that they have adopted the rule of refusing to deliver up their citizens. But, in 
order to determine the force and effect of this rule from the point of view of 
international law, it is necessary to inquire how it has been secured and en- 
forced. Where no treaty exists, the subject is simple. It is generally agreed 
that, in the absence of a convention, extradition is a matter of comity, and not 
of positive obligation. In such case, each nation is free to regulate its conduct 
according to its own diseretion. If it declines to surrender its citizens, its 
action, though detrimental to the interests of justice, does not afford ground for 
complaint or pressure, since it is acting within its right. But, where the sub- 
ject is regulated by treaty, the case is different. What before was a matter of 
comity and discretion, becomes a matter of duty, and the measure of that duty 
is the treaty. It is not strange, therefore, that, in order to avoid the obligation 
to extradite their citizen, the states of Europe have industriously inserted in their 
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treaties an express stipulation to exempt themselves from that obligation. With 
respect to those who are to be surrendered, they usually employ, as is done in 
the treaty between the United States and Italy, the general term “ persons.” 
Having used this term, they then proceed to insert a clause to except their 
citizens from the general obligation; and it is by means of this clause, and not 
by reason of an implication created by international law, that the duty of sur- 
render is avoided. 

More cogent proof of this fact could not be found than is afforded by the 
extradition treaties of the United States with European nations, to which you 
refer for the purpose of showing that this Government has recognized the exemp- 
tion of citizens by international law. Among those treaties is that with Prussia 
and other German states, concluded June 16, 1852, which is the first in which 
the United States admitted an exception of citizens. It is a part of the public 
history of extradition that for years the Government of the United States refused 
to negotiate treaties for the surrender of fugitives from justice with several of 
the states of Europe, because, owing to the limitations of their domestic laws, 
they insisted upon the insertion of a clause to exempt their citizens. It was for 
this reason alone that this government, in order to avoid the misfortune of a 
total lack of extradition, finally admitted the exception. Accordingly, we find 
in the preamble to the treaty with Prussia and other German states the follow- 
ing recital: 

“* Whereas it is found expedient for the better administration of justice and the 
prevention of crime within the territories and jurisdiction of the parties re- 
spectively that persons committing certain heinous crimes, being fugitives from 
justice, should, under certain circumstances, be reciprocally delivered up, and 
also to enumerate such crimes explicitly; and whereas the laws and constitution 
of Prussia, and of the other German states, parties to this convention, forbid 
them to surrender their own citizens to a foreign jurisdiction, the Government 
of the United States, with a view of making the convention strictly reciprocal, 
shall be held equally free from any obligation to surrender citizens of the 
United States: Therefore, ete.” 

This recital, it is to be observed, was not a declaration by the United States 
alone, but by both parties, of the reason for the exclusion of citizens, The same 
declaration is found in the treaty with Bavaria of 1853, with Austria-Hungary 
of 1856, with Baden of 1857, and with various German states by virtue of their 
accession to the treaty with Prussia, which was, in 1868, finally extended to the 
whole of the North German Confederation. 

In the record of the negotiation of the treaty with Italy no reference is found 
to the subject of citizens. What may have been said in the oral discussions can 
not now be discovered. It is, however, a matter of record in this Department 
that in the same year, 1868, Mr. Seward, who, as Secretary of State, signed the 
treaty on the part of the United States, refused to conclude a convention with 
Belgium because she insisted upon the exception of her citizens. In this relation 
I may advert to another fact which possesses great significance. The treaty of 
extradition concluded between the United States and Italy in 1868 was one of 
two treaties concluded between those countries in that vear, the other relating to 
the rights and privileges of consuls. These treaties were designed to take the 
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place of the treaties formerly made between the United States and the inde- 
pendent states of Sardinia and the Two Sicilies. In the treaty with the latter 
government of 1855, there was stipulations relating to extradition, and among 
them was the following provision: 

“ The citizens and subjects of each of the high contracting parties shall remain 
exempt from the stipulations of the preceding articles, as far as they relate to 
the surrender of fugitive criminals. (Art. XXIV.)” 

In view of the existence of this clause in the treaty with the Two Sicilies, it 
can scarcely be supposed that the parties to the substitutionary arrangement of 
1868 negotiated that instrument in oblivion of the question as to citizens. And 
when we consider the omission of the clause, especially in conjunction with Mr. 
Seward’s refusal to negotiate with Belgium, the inference seems to be morally 
irresistible that the obligation to deliver up their citizens, under the treaty of 
1868, was fully understood by the contracting parties at the time of its con- 
clusion. 

From what has been stated I am forced to conclude, not only that inter- 
national law does not except citizens from surrender, but also that it has been 
well understood, especially in dealing with the United States, that the term 
“persons ” includes citizens and requires their extradition, unless they are ex- 
pressly exempted. 

Nor am I able to find sufficient ground for the refusal to surrender citizens in 
the general principles on which extradition is conducted. It does not satisfy 
the ends of justice to say that, although a nation does not extradite its citizens, 
it undertakes to try and punish them. This argument may be admitted to have 
great force where, by reason of the absence of any conventional assurance of 
reciprocity, a nation declines a demand addressed to its discretion. But the chief 
object of extradition is to secure the punishment of crime at the place where it 
was committed, in accordance with the law which was then and there of para- 
mount obligation. It is for this purpose that extradition treaties are made, and, 
except in so far as their stipulations may prevent the realization of that design, 
they are to be executed so as to give it full effect. It is at the place where the 
offense was committed that it can most efficiently and most certainly be prose- 
cuted. It is there that the greatest interest is felt in its punishment and the 
moral effect of retribution most needed. There, also, the accused has the best 
opportunity for defense, in being confronted with the witnesses against him; in 
enjoying the privilege of cross-examining them; and in exercising the right to 
call his own witnesses to give their testimony in the presence of his judges. 
These and other weighty considerations, which it is not necessary to state, have 
led what I am inclined to regard as the great preponderance of authorities on 
international law at the present day to condemn the exception of citizens from 
the operation of treaties of extradition. In France I need only to refer to such 
well known writers on extradition as Billot and Bernard. In Italy I may refer 
again to the eminent publicist Fiore, who says that, in spite of all that has been 
said on the subject, his opinion is that, while in former times the absolute pro- 
hibition against the surrender of citizens had some reason for its existence, it is 
insisted upon to-day rather as one of numerous conventional aphorisms, accepted 
without searching discussion for fear of showing too little regard for national 
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dignity. (Traité de droit pénal int., section 362.) I will not extend the length 
of this note by citing other books, but, as showing the general view of eminent 
publicists, will refer to two resolutions of the Institute of International Law, 
adopted at the session at Oxford in 1881-82. Those resolutions are as follows: 

“VI. Between countries whose criminal legislation rests on like bases, and 
which should have mutual confidence in their judicial institutions, the extradi- 
tion of citizens would be a means to assure the good administration of penal 
justice, since it ought to be regarded as desirable that the jurisdiction of the 
forum delicti commissi should, so far as possible, be called upon to judge. 

“VII. Admitting it to be the practice to withdraw citizens from extradition, 
account ought not to be taken of a nationality acquired only after the perpetra- 
tion of the act for which extradition is demanded. (Annuaire, v, 1881-82, pp. 
127, 128.)” 

At the session at which these resolutions were adopted seventeen members and 
eight associates of the institute were present, including some of the most emi- 
nent publicists in Europe, and representing Italy, Germany, Austria, Belgium, 
Spain, France, Great Britain, Greece, Russia, and Sweden. 

In view of what has been shown, I am unable to discover any ground of 
reconciliation of the totally opposite views entertained by the United States 
and Italy in regard to the force and effect of the treaty of 1868, unless the 
Government of Italy will reconsider its position. The present situation, there- 
fore, seems to me to require either the denunciation of that treaty or the con- 
clusion of new stipulations upon which the contracting parties will find them- 
selves in agreement. If, as a part of those stipulations, citizens should be 
excepted, it would be essential to reach an understanding as to the effect of 
naturalization. These matters it is not my purpose to discuss on the present 
oceasion, but I deem it my duty to suggest them for consideration. (Moore, Int. 
Law Dig., IV, 292-297, quoting For. Rel. 1890, 559.) 


Italy declined to deliver its citizens, and the United States has since, 
without waiving the rights which it claims under the treaty or acqui- 
escing in the views of the Italian Government, refrained from insisting 
upon the extradition of Italian subjects from Italy, and has on several 
eccasions transmitted to Italy documentary evidence of the crimes of 
Italian subjects committed in the United States for use in the prosecu- 
tion of the fugitives in that country. 

No occasion arose for the determination by the United States of its 
course with respect to the extradition of American citizens to Italy until 
July 28th last when a formal demand was made upon the United States 
hy the Government of Italy for the extradition of Porter Charlton, an 
American citizen, who had been arrested in Hoboken, N. J., on June 24. 
1910, upon complaint of the Italian vice-consul on a charge of murder 
committed in Italy. The fugitive having had a hearing before a com- 
mitting magistrate, in accordance with treaty and statute, and the magis- 
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trate’s record having been transmitted to the Secre.ary of State for the 
issuance of the warrant of surrender to the Italian Government, the 
question of the disposition of Charlton, in view of the provisions of 
the treaty and the Italian interpretation of it, was put squarely before 
the political branch of the government. 

Counsel for the fugitive resisted his surrender to Italy on various 
technical grounds, but principally because of Italy’s refusal to surrende 
Italian subjects to the United States. Secretary Knox, however, over- 
ruled all the objections of counsel for the fugitive, and decided that he 
should be surrendered to Italy. The memorandum reviewing the case 
and containing the decision of the Secretary of State reads as follows: 

DEPARTMENT OF STATE, 
December 9, 1910. 

On June 24, Porter Charlton was arrested on complaint of the Italian Vice- 
Consul on a charge of murder committed in Italy. Formal demand for the 
extradition of Charlton under and pursuant to the terms of the extradition 
treaty between the United States and Italy was made upon this Government by 
the Government of Italy under date of July 28 (received by the Department 
July 30), that is, within the forty day period provided for this purpose in the 
treaty. Later Charlton was taken before an extradition magistrate who, after 
a formal hearing as provided by treaty and statute, committed him on October 
14 for surrender to the Italian Government. 

The committing magistrate’s record as transmitted to the Department dis- 
closes no material informality in the proceedings, and a case calling for the 
surrender of the accused under the treaty terms is made out, unless such sur- 
render is to be defeated by cbjections raised by counsel for the accused. These 
objections are in their order — 

“ First, that the Secretary of State should decline to surrender the accused 
and the President should direct his discharge because the record of the com- 
mitting magistrate as transmitted to the Department does not contain the formal 
demand of the Italian Government for the surrender of the fugitive, or show 
that such demand was made within the treaty period; and the Department may 
not, in passing upon the matter of surrender, take note of the fact that the 
demand has been made within the proper time and that it is in the Depart 
ment’s files forming a part of the Department’s record of the case, since the 
Department may not in passing upon the question take into consideration any 
evidence not before the committing magistrate.” 

The formal demand or “ requisition” of one Government upon another for the 
surrender of a fugitive is of a political character. It is made pursuant to and 
in accordance with treaty provisions, through the regular diplomatic channels, 
for the performance of the obligations imposed by a treaty. This “ requisition ” 
is addressed to the political branch of the one Government by the political branch 
of the other Government and is merely notice that the treaty provisions are to 
be and are thereby invoked in the matter of the surrender of fugitives. It would 
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appear, therefore, that the making of a “ requisition” is a matter which pri- 
marily concerns the political branch of the Government, and that all questions 
regarding the propriety or sufficiency of the form in which it is made are for the 
determination of that branch. 

The statutes of the United States recognize this by conferring upon the com- 
mitting magistrate jurisdiction to determine whether there are probable grounds 
to believe that the accused has committed a crime —such grounds as would 
justify the placing of the accused on trial if the crime had been committed in 
this country, whether the crime charged constitutes an extraditable offense, and 
whether the accused is within the purview of the treaty; but they leave the 
question of the sufficiency of the political or diplomatic measures of the pro- 
ceeding for the determination of the diplomatic branch of the Government. 

It is therefore concluded that the first objection raised by counsel for the 
accused in this case is without merit and of no effect in defeating extradition. 

“The second objection is that Charlton should not be surrendered because 
under the treaty providing that each Government shall surrender persons 
fugitive from the one and found in the other, Italy refused to surrender to the 
United States for trial and punishment Italian subjects who were fugitives from 
the justice of the United States, therefore the United States is relieved from 
any obligation to surrender its citizen fugitives from Italy; and since the Execu- 
tive may not surrender fugitives to another Government except pursuant to 
some positive treaty obligation or Congressional act, and there being no such 
obligation here existing, there is no authority in the Executive to surrender 
Charlton and he must therefore be discharged.” 

This contention, like the first, is without merit in this case. 

The fundamental fallacy of this contention is that an extradition treaty must 
be wholly reciprocal. This is not true. Our own treaties will show, for ex- 
ample, that upon occasion we have stipulated for assistance from foreign govern- 
ments in the matter of the apprehension of criminals fugitive from our justice in 
other countries where we have not been able to grant and do not grant or extend 
such assistance in a reciprocal case. Great Britain has concluded a number of 
treaties in which it is expressly stipulated that Great Britain shall surrender its 
subjects to the other contracting party, although such party refuses to surrender 
its subjects in reciprocal cases to Great Britain. The report of the British 
Commissioner on Extradition made in 1878 recommends that a sound publie 
policy does not require that British subjects should be exempt from extradition 
where the demanding government refuses to reciprocate as to its own citizens. 

No reason, constitutional or otherwise, is perceived why we should be con- 
strained to take the other view. 

The course followed by Italy in the present case indicates, as, indeed, is set 
forth in the diplomatic correspondence, that the Italian Government regards the 
United States and Italian extradition treaty as being of this class, that is, non- 
reciprocal as to citizens or subjects of the respective countries, and that while 
Italy can not surrender to the United States for trial and punishment her sub- 
jects fugitive from the justice of the United States, still the United States is, 
pursuant to its own interpretation, under obligation to surrender to Italy for 
trial and punishment citizens of the United States fugitive from the justice of 
Italy. 
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The meaning of this treaty with reference to the obligation resting upon the 
Government of Italy to return to the United States Italian subjects fugitive 
from the justice of this country has been under discussion for a great many 
years, the Italian Government at all times during such discussion insisting that 
since under Italian law it could punish Italians committing crimes in foreign 
countries and was by that law prohibited from surrendering Italians to such 
foreign countries for trial and punishment, it rested under no obligation under 
the treaty to surrender Italian subjects to the United States, and the United 
States contending that the surrender of citizens was imposed upon both countries 
by the treaty. After discussing the matter for a number of years the United 
States has so far acquiesced in the Italian construction as generally to cease to 
make requisition upon the Italian Government for the return of Italian citizens 
to this country for trial and punishment, though never formally announcing its 
acquiescence in the Italian construction, and on the contrary always insisting, 
when the question has been raised, upon the soundness and accuracy of its own 
construction. 

The question is now for the first time presented as to whether or not the 
United States is under obligation under the treaty to surrender to Italy for trial 
and punishment citizens of the United States fugitive from the justice of Italy, 
notwithstanding the interpretation placed upon the treaty by Italy with reference 
to Italian subjects. In this connection it should be observed that the United 
States, although, as stated above, consistently contending that the Italian in- 
terpretation was not the proper one, has not treated the Italian practice as a 
breach of the treaty obligation necessarily requiring abrogation, has not abro- 
gated the treaty or taken any step looking thereto, and has, on the contrary, 
constantly regarded the treaty as in full force and effect and has answered the 
obligations imposed thereby and has invoked the rights therein granted. It 
should, moreover, be observed that even though the action of the Italian Govern- 
ment be regarded as a breach of the treaty, the treaty is binding until abro- 
gated, and therefore the treaty not having been abrogated, its provisions are 
operative against us. 

The question would, therefore, appear to reduce itself to one of interpretation 
of the meaning of the treaty, the Government of the United States being now for 
the first time called upon to declare whether it regards the treaty as obliging it 
to surrender its citizens to Italy, notwithstanding Italy has not and insists it 
ean not surrender its citizens to us. It should be observed, in the first place, 
that we have always insisted not only with reference to the Italian extradition 
treaty, but with reference to the other extradition treaties similarly phrased 
that the word “ persons” includes citizens. We are, therefore, committed to 
that interpretation. The fact that we have for reasons already given ceased 
generally to make requisition upon the Government of Italy for the surrender of 
Italian subjects under the treaty, would not require of necessity that we should, 
as a matter of logic or law, regard ourselves as free from the obligation of 
surrendering our citizens, we laboring under no such legal inhibition regarding 
surrender as operates against the Government of Italy. Therefore, since ex- 
tradition treaties need not be reciprocal, even in the matter of the surrendering 
of citizens, it would seem entirely sound to consider ourselves as bound to sur- 


EDITORIAL COMMENT 191 


render our citizens to Italy even though Italy should not, by reason of the pro- 
visions of her municipal law, be able to surrender its citizens to us. 

In determining the meaning which, as a matter of public morals ought to be 
given to an extradition treaty, it must be remembered that under our Constitu- 
tion and laws it is not possible to punish criminals in this country for crimes 
committed against the peace and dignity of foreign governments, and _ that, 
therefore, unless we surrender to such foreign governments, for trial and punish- 
ment therein, our citizens committing crimes within the jurisdiction of such 
governments, such citizens will go wholly unwhipped by justice. Extradition 
treaties are negotiated and put into force and effect in order that persons com- 
mitting crimes in one country and fleeing to another may be brought to justice, 
and to interpret an extradition treaty, which under our Constitution is a 
supreme law of the land, in a way that does violence to its obvious meaning and 
our consistent contention as to its meaning, so as to produce the precise situation 
which the treaty was designed to meet and correct can not be justified. 

For these reasons, it is decided that the Government of the United States 
should surrender to the Government of Italy, Porter Charlton, charged with the 
crime of murder, which crime he has confessed. 

Counsel for the prisoner also contends that Charlton should not now be sur- 
rendered because the committing magistrate refused to receive testimony tending 
to prove his insanity. If the magistrate erred in thus refusing such testimony 
the prisoner has his remedy in the courts and it is not for the Department, at 
this stage of the proceedings, to pass upon this question. 

(SIGNED) P. C. Knox. 


It is gratifying to note that the Secretary of State has complied with 
the interpretation which the United States has placed upon the treaty 
instead of following the early precedent of observing strict reciprocity 
established by France in the fourteenth century. The protection of society 
is a very vital and fundamental element in government. Not professing 
the theory of the nationality of crime, we have no machinery for the 
punishment of our ciuizens who, having committed crimes abroad, suc- 
ceed in taking refuge at home. If not surrendered for punishment, they 
will then escape all punishment. It is thus not a mere extradition agree- 
ment which breaks down, but the whole theory of social protection so 
far as universality and certainty of punishment are concerned. There 
is no reason to believe that a trial of crime committed by an American 
in Italy, by an Italian court, would involve unfairness or injustice. 
There is some reason for hoping that our loyalty to treaty obligations 
might bring Italy in turn to a sense of its duty. In any case we have 
avoided the unpleasant spectacle of an atrocious crime, confessed to, yet 
absolutely unpunished. The reign of justice is nobler than the law of 
tit for tat. 
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As intimated in the decision of Secretary Knox, if the fugitive con- 
siders that any of his legal rights will be infringed by his surrender to 
Italy, he has his remedy in the courts, and it is reported that he has 
applied to the United Staces Circuit Court sitting at Trenton, N. J., 
for a writ of habeas corpus. It is intimated that should the decision of 
the lower court be adverse to Charlton, an appeal will be taken to the 
Supreme Court of the United States, so that it appears probable that this 
case is likely to be a cause célébre in the matter of international extra- 


dition. 


THE THIRD INTERNATIONAL CONFERENCE ON MARITIME LAW 


This Conference, upon which we editorially commented in our April 
number, p. 412, resumed its session at Brussels on September 12th and 
adjourned on the 27th day of the same month, with the same personnel. 
and presided over by the venerable Mr. Beernaert. 

The adjournment from October 1909 was apparently for the purpose 
of affording the delegates of the several nations an opportunity of re- 
ceiving further instructions from their governments upon some of the 
questions under consideration. 

While this session made no substantial achievements over the former, 
still, should the conventions be ratified, an important and encouraging 
contribution will thereby be made to international uniformity upon a 
very important branch of jurisprudence. 

As formerly stated, four subjects engaged the deliberations of the Con- 
ference: (1) collisions; (2) salvage; (3) maritime liens; and (4) 
limitation of shipowners’ liability. Upon the two last named subjects, 
projets of which were published in our April 1910 SuppLEMENT, pp. 115 
and 118, no agreement could be reached; but, despite the apparent con- 
flict of interest between America, as a cargo-owning nation, and Great 
Britain, Germany, France and other nations, as carrying nations, we 
need not despair of some uniformity of law at a later day upon these 
two subjects. 

The conventions upon collisions and salvage are as printed in our 
April 1910 SuPpPLEMENT, pp. 121 and 126, with a slight change of ex- 
pression in the tenth article of the convention on salvage for the purpose 
of removing some verbal obscurity. 

The convention upon collisions, heretofore referred to, was signed with 
certain reservations by the American delegates, and at the same time a 
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general reservation was made to both conventions as respects their 
applicability to our insular possessions. These reservations were in 
the form of a protocol, and are substantially as follows: (1) that the 
provisions of Article 4 shall not affect the operation or effect the Act of 
Congress entitled “An Act relating to navigation of vessels, etc.”, ap- 
proved February 13, 1893, commonly known as the Harter Act (2) that 
Articles 1 and 4 shall not create in the United States a right of action 
for damages caused by death until supplemented by appropriate action 
of Congress; (3) that Article 6 shall not affect legal presumptions 
created by the laws of the United States; (4) and that the provisions 
with respect to fault and damages, as well as remedies, shall be appli- 
cable in the United States only in the courts of admiralty and maritime 
jurisdiction. 

So it appears that, of the conventions which appeared in the April 
1910 SurppLEMENT of the JoURNAL, the one upon salvage remains intact, 
and that the one upon collisions is also as there given, subject to the 


reservations above suggested. 


THE MEETING OF THE AMERICAN SOCIETY FOR THE JUDICIAL SETTLEMENT 
OF INTERNATIONAL DISPUTES. 


Attention was calle? in an editorial comment in the October, 1910, 
number of the JourNAL to the formation of the American Society for 
the Judicial Settlement of International Disputes. The Society held 
its first formal meeting and international conference at Washington, 
December 15-17, 1910. The Society, as such, is not a duplication of 
any existing association, for although it is in one sense a peace society 
and may not inappropriately be considered as such, it does not ad- 
vocate the various agencies which have been proposed as the surest 
means of producing peace between nations, namely, arbitration, limita- 
tion of armaments, disarmament. Its scope is specific, namely, to 
advocate the cause of judicial settlement of international controversies 
in the belief that judicial settlement, as distinct from forcible settle- 
ment, will tend to create a public opinion averse to war. The exact 
nature and scope of the Society and its proposed work were outlined in 
the remarks of its president on opening the first public session December 
15, 1910: 

The character of the American Society for Judicial Settlement of Interna- 
tional Disputes is accurately described by its name. It is limited to a dis- 
cussion of the judicial determination as distinguished from the arbitral adjust- 
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ment of international controversies. It seeks to strengthen sentiment where 
existing and to create sentiment where it does not exist in favor of judicial 
settlement. It stands for a permanent court as distinguished from a_tem- 
porary tribunal; a court composed of judges by profession, not a tribunal com- 
posed of judges by mere appointment. It stands for judicial decision accord- 
ing to principles of law, not for compromise according to the standards of 
diplomacy. It believes that a line of judicial decision will develop international 
law as judicial decision has developed the common law and that an international 
court will do for the family of nations what national courts have done for each 
of its members. 

We are not opposed to arbitration. On the contrary, we favor it individually, 
but arbitration as such falls beyond the scope of our labors. Doubtless many 
of our members would rejoice to see a limitation of armament, perhaps dis- 
armament, but the Society as such takes no position on these weighty and all 
important questions. Our sole aim and purpose is to secure a truly perma- 
nent court; a court in session, composed of judges acting under a sense of 
judicial responsibility, ready to receive and decide a case when it arises before 
passion has obscured the question of law involved and embittered the foreign 
relations of the contending countries. We believe that the mere existence of 
such a court will attract cases; that the delay incident to the constitution of 
a temporary tribunal will be avoided; that public opinion will compel the sub- 
mission of the case when and as it arises; that the acute stage in the contro- 
versy will thus be largely avoided; that the judgment of the court, based upon 
law, will meet with ready and universal acceptance, and that each decision will 
add to the law of nations and develop it along judicial lines. 

We hope that a permanent international court will lessen the causes of public 
war just as national courts have abolished private war; that a less frequent 
resort to force will destroy the justification and, therefore, the burden of arma- 
ment; that disarmament will thus be a condition subsequent, not a condition 
precedent to the peaceful settlement of international disputes and that the result- 
ant peace will be permanent because just and based, as it will be, upon law and 
its judicial interpretation. 


The programme for the meeting was prepared in accordance with the 
fundamental purpose of the Society as outlined in the preceding para- 
graphs, and the various subjects treated by the speakers were confined to 
judicial settlement as distinct from diplomatic or arbitral adjustment. 
Frequent reference was made to the Supreme Court of the United States 
as a court entertaining suits between States, which if between independent 
nations, might produce war; and it was shown that the Supreme Court 
is not merely a prototype of an international tribunal, but that it is in 
reality the first international tribunal which has been created. It was 
also shown, as indicative of the probable course of development, that the 
Supreme Court itself is the outgrowth of a system of arbitration existing 
in the United States during the Confederation. 
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Interesting in themselves, the proceedings have an added claim upon 
fhe attention of the public and the workers for peace in all parts of the 
world, for Mr. Carnegie, who had announced on December 14, 1910, 
his munificent gift of ten million dollars to advance the cause of peace, 
was present at the opening session and delivered an address in which he 
advocated arbitration and peaceful settlement of international disputes 
and referred in the course of his remarks to his latest and greatest 
endowment — for the cause of peace — and indicated some of the pur- 
poses to which the income of the peace fund might be devoted. The 
importance of Mr. Carnegie’s announcement requires separate treatment.’ 

The programme of the meeting follows : 


FIRST SESSION. 


THURSDAY EVENING, DECEMBER FIFTEENTH, 
Eight o'clock. 
Hon. PHILANDER C. KNOX, 
Secretary of State, 
Presiding Officer. 
JAMES CARDINAL GIBBONS, 
Invocation 
THE MEXICAN AMBASSADOR, 
“The Juridical Character of an International Permanent Court.” 
Hon. ELtuvu Root, United States Senator from New York, 
“The Importance of Judicial Settlement.” 
Hon, WILLIAM RENWICK RIDDELL, Justice, King’s Bench Division, High Court 
of Justice, Ontario, 
“The International Relations Between the United States and Canada.” 
BENJAMIN IDE WHEELER, President, University of California, 
“The University and Judicial Settlement of International Disputes.” 
Hon, Jonn W. Foster, Former Secretary of State, 


“Were the Questions Involved in the Foreign Wars of the United 
States of Such a Nature That They Could Have Been Submitted 
to Arbitration or Settled Without Recourse to War?” 


ANDREW CARNEGIE, 
“The Moral Issue in War.” 


17nfra, p. 210. 
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SECOND SESSION. 

FRipay MorNING, DECEMBER SIXTEENTH, 
Ten o'clock, 

THEODORE MARBURG, 

Presiding Officer. 
Hon. Henry B, Brown, Associate Justice, United States Supreme Court, Retired, 
“ Interstate Controversies in the Supreme Court of the United States.” 


Freperic D. MCKENNEY, Counsel of the United States in the Orinoco Steamship 
Arbitration, 
“ Objections to the Present Hague Court.” 
ALPHEUs H. Snow, 
“The Development of the American Doctrine of Jurisdiction of Courts 
over States.” 
EUGENE WAMBAUGH, Professor of Law, Harvard University, 
“Why the Growth of Law Is Aided by Courts More than by Com- 
missions.” 
JACKSON H. RALSTON, Agent of the United States in Pious Fund Arbitration, 
“Some Considerations as to International Arbitral Courts.” 


Hon. Henry B. F. MACFARLAND, 
“The Difficulties in the Way of the Success of cur Object.” 


CHARLES NOBLE GREGORY, Dean, College of Law, Iowa State University, 
“Aviation As Affecting the Judicial Settlement of International Dis- 
putes.” 


THIRD SESSION. 
Fripay EVENING, DECEMBER SIXTEENTH, 
Eight o’clock. 
JAMES BROwN Scorr, 
Presiding Officer. 
THE MINISTER OF THE NETHERLANDS, 
* Holland as an International Host.” 


Hon. JosepuH H. CHOATE, Formerly Ambassador to Great Britain, 
“The Court of Arbitral Justice as Recommended by the Second Hague 
Conference.” 


Trancis W. Hirst, Editor of the Economist, London, Author of The Arbiter in 
Council, 
“Arbitration and Judicial Settlement.” 
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HON. ANDREW J. MONTAGUE, Formerly Governor of Virginia, 
“ The Supreme Court as a Prototype of an International Court.” 


Lion. SIMEON E. BALDWIN, Governor-elect of Connecticut, 


“Evolution of the International Court.” 


Hon, FRANcIs i}. Loomis, Formerly Secretary of State ad interim, 


‘The Price of Peace.” 
DAvip STARR JORDAN, President, Leland Stanford, Jr., University, 


“The Waste of Nations.” 


FOURTH SESSION. 
SATURDAY MoRNING, DECEMBER SEVENTEENTH, 
Ten o'clock. 
SIMEON E, BALDWIN, 
Presiding Officer. 


CHARLES W. ELLIioT, President Emeritus, Harvard University, 
* Defects of Arbitration as a Means of Settling Disputes.” 


FREDERICK N. JUDSON, Member of the St. Louis Bar, 
“The Jurisdiction of the Supreme Court of the United States Over 
the Controversies of the States a Prototype of the International 
Court of Arbitral Justice.” 


Hon, WILLIAM DupLEy FOoULKE, President, National Municipal League, 
“Concentration of Effort upon Judicial Settlement of International 


Disputes.’ 


REAR ADM?IRAL CAs, H. Stockton, U. S. N., Retired, President, George Wash- 
ington University, 
“Some Reasons Why Judicial Methods for Settlement of Interna- 
tional Disputes Are Superior to Other Methods.” 


Harry PRAtr Jupson, President, University of Chicago, 


“ Between Diplomacy and War.” 


EpWIN GINN, 
“Some of the Things That Must Be Done in Order to Secure a Per- 
manent Judicial Court for the Settlement of International Diffi- 
culties.” 


} 
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BANQUET. 
SATURDAY EVENING, DECEMBER SEVENTEENTH, 
Seven o'clock, 
GENERAL STEWART L. WOODFORD, 
Toastmaster. 
SPEAKERS: 
THE PRESIDENT OF THE UNITED STATES, 
* International Peace — How It May Be Secured and Maintained.” 
THE FRENCH AMBASSADOR, 
“The Progress of the Peaceful Settlement of International Disputes.” 
Hon, JOSEPH H. CHOATE, 
* The International Court of Arbitral Justice.” 
MAJOR-GENERAL FREDERICK D. GRANT, U.S. 
“The Army and Arbitration.” 
Hon, RICHARD BARTHOLDT, 
“The Agencies of Peace.” 
Hon. MARTIN W. LITTLETON, 
“The Influence of Popular Government on Peace.” 
THOMAS NELSON PAGE, 
“The New Mission of the United States for International Peace.” 
Hon. W. BourKE COCKRAN, 
“The Waste of War.” 


As indicative of the interest manifested in the meeting, it should be 
said that every speaker announced for the sessions as well as for the 
banquet appeared in person, so that it was not necessary to omit any 
subject announced or to supply any speaker’s place. 

The feature of the banquet which closed the proceedings was the 
careful, thoughtful and authoritative utterance of the President of the 
United States, who declared the judicial settlement of international dis- 
putes to be the one reasonable substitute for war, and who, therefore, 
advocated the establishment of a truly permanent international tribunal 
and pronounced himself in favor of an arbitration treaty without re- 
serves for the settlement of all controversies which may arise between 
nations. The portions of Mr. Taft’s address dealing with the subjects 
of armament and its proposed limitation, the establishment of a perma- 
nent tribunal. and a general treaty of arbitration without reserves are 


here quoted in fill: 
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We hear a great deal nowadays of movements and societies and legislative 
resolutions in favor of international peace, and | assume that no one would wish 
to be put in the position of denying that peace contributes greatly to the happi- 
ness of mankind, or of advocating war as an institution to be fostered in and of 
itself. To say that one is in favor of peace is not much more startling than 
to say that one is in favor of honesty, in favor of virtue, in favor of good and 
opposed to evil. That from which the world can derive the most benefit is a 
practical suggestion leading to more permanent peace. Many have thought that 
this could be brought about by an agreement among the powers to disarm, and 
some sort of a convention by which the race to bankruptcy in the maintenance 
of great armies and the construction of great navies might cease, and a gradual 
disarmament follow. Future events may justify some different conelusion but 
movements in the past along this line have not been fruitful of practical results, 
sankruptey and the burdensome weight of debt involved in continued armament 
may bring about a change in the present national tendencies. Meantime, how- 
ever, 1 am strongly convinced that the best method of ultimately securing dis- 
armament is the establishment of an international court and the development 
of a code of international equity which nations will recognize as affording a 
better methed of settling international controversies than war. We must have 
some method of settling issues between nations, and if we do not have arbitra- 
tion, we shall have war. Of course the awful results of war with its modern 
armaments and frightful cost of life and treasure, and its inevitable shaking of 
dynasties and governments, have made nations more chary of resort to the sword 
than ever before; and the present, therefore, because of this, would seem to be 
an excellent time for pressing the substitution of courts for force. 

I am glad to come here and to give my voice in favor of the establishment 
of a permanent international court. 1 sincerely hope that the negotiations which 
Seeretary Knox has initiated in favor of an International Prize Court, after the 
establishment of that Court, will involve the enlargement of that Court into a 
general arbitral court for international matters. It is quite likely that the 
provisions for the constitution of the arbitral court will have to be different 
somewhat from those that govern the selection of members of the prize court: 
but IT am glad to think that the two movements are in the same direction and 
are both likely to be successful. 

What teaches nations and peoples the possibility of permanent peace is the 
actual settlement of controversies by courts of arbitration. The settlement of 
the Alabama controversy by the Geneva Arbitration, the settlement of the Seals 
controversy by the Paris Tribunal, the settlement of the Newfoundland Fisheries 
controversy by The Hague Tribunal, are three great substantial steps toward 
permanent peace, three facts accomplished that have done more for the cause 
than anything else in history. 

If now we can negotiate and put through a positive agreement with some great 
nation to abide the adjudication of an international arbitral court in every issue 
which can not be settled by negotiation, no matter what it involves, whether 
honor, territory, or money, we shall have made a long step forward by demon- 
strating that it is possible for two nations at least to establish as between them 
the same system of due process of law that exists between individuals under a 


government. 
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A cause which can elicit the cooperation in its behalf of such men as 
the President of the United States, the diplomatic representatives of 
foreign states, Cardinal Gibbons, Senator Root, Joseph H. Choate, 
President Eliot, and Mr. Carnegie, to mention but a few of the many 
distinguished persons present and participating, can no longer be con- 
sidered, in the happy phraseology of our lawyer President, as “ the 
figment of the brain of a dreamy enthusiast.” 

The addresses were scientific and at times technical as well. The 
entire proceedings will be publish in German, French, and Spanish, as 
well as English, and will be widely circulated so as to strengthen senti- 
ment where it exists and to create sentiment where it does not exist in 
favor of the judicial settlement of international disputes. 


CONSTITUTIONAL CHANGES IN CHINA 


An extended article in the last October number of this JouRNAL made 
a study of Chinese progress in the last decade. Since midsummer, when 
that article was written, important changes have been made in the plans 
there outlined for the introduction of constitutional government and 
the creation of a parliament. In August a number of significant 
changes were made among high officials at Peking. Wu-ting-fang, 
former minister to Washington, was appointed to the newly created post 
of adviser to the Wai-wu-pu, or Foreign Office. Prince Tsai-tao, head 
of the Chinese Military Commission which had just returned from an 
extended European tour of inspection and study, was made Adviser for 
the Army. Later in the month numerous high officials were super- 
seded by others of a more progressive tvpe. A few days later there were 
lively expectations, unfortunately doomed to disappointment, that the pro- 
gressive Yuan Shi-kai would be recalled to the post from which he had 
been dismissed because he was out of harmony with the present reign. 
These changes made a decidedly favorable impression on both Chinese and 
foreigners, and were regarded as a return to the policy of liberal reform 
and more effective government of the last few years of the preceding 
reign. 

Some attributed the changes to the influence of Prince Tsai-tao: 
others saw in them the result of palace intrigues. Lung-yu, the present 
Dowager Empress, wife of the late Emperor and niece of the old Dowager 
Empress, appears to have some of the latter’s characteristics and ambi- 
tion. She is, moreover, a personal enemy of the mother of the present 


— 
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child Emperor, the wife of the Regent, Prince Chun, and is supposed 
te be jealous of the Regent's power. 

The Imperial Assembly provided for in the constitutional decrees of 
1907 and 1908 first met early in October of the present year. The 
l’rovincial Assemblies had been convoked a year earlier to prepare the 
way for the Imperial. Their orderly and successful proceedings had 
roused great expectations for the central body. The Regent, Prince 
Chun, opened the latter with little pomp or ceremony. It contains 
about two hundred members, of whom half are chosen by the Provincial 
governments and the other half are appointed by the Crown from lists 
ef eligibles selected by and from among seven groups of high dignitaries, 
mostly nobles. It thus contains the nuclei of both the upper and lower 
houses of the coming parliament. It was intended to be a purely ad- 
visory body. Its convocation was hailed with jov by China and favor- 
ably regarded by all the world. 

Ever since the decree of 1908 promised that the complete parlia- 
mentary regime should be inaugurated nine years later there has been 
® strenuous effort to accelerate the movement, and open the full parlia- 
ment at an earlier date. Numerous petitions and memorials with this 
end in view have been presented to the Throne, but the Regent resisted. 
Hardly had the Assembly met when it took up the matter. Before it 
was a month old a motion demanding that the period of preparation be 
shortened was unanimously adopted amid great and tumultuous enthu- 
siasm. Even the Manchu nobles and Mongol princes who were sup- 
posed to be reactionary joined heartily. Newspapers throughout the 
country eulogized the action. Congratulatory telegrams poured in from 
all the provinces. Considerable misgiving was expressed abroad. 

On November 4 an Imperial edict! was published granting the popu- 
lar demand. In it the Regent referred to the numerous petitions that 
liad been rejected and declared they had been so treated because the 
Government was in doubt and wished to await the verdict of the people’s 
representatives. Now he concurred. The date thus fixed for the full 
parliament is 1913, four years earlier than originally promised. The 
most radical members had desired its immediate creation and were dis- 
appointed; but the moderates were satisfied. Some regarded the Re- 
gent’s act as the result of weakness, or of fear lest his enemies in the 
palace should use the occasion to undermine his power. One or both 


1 SUPPLEMENT, p. 39. 
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of these surmises may be correct. But even a month earlier when he 
opened the Assembly it was stated that he was greatly impressed by the 
general desire and would probably convoke the full body within three 
years. The edict further promised that in the meantime a cabinet 
would be organized, constitutional laws would be published, and regula- 
tions would be made for the elections. 

It became apparent very early that the new Imperial Assembly and 
the old advisory body, the Grand Council, would not work in harmony. 
About a week after the issuance’ of the above edict the former called 
on the latter to explain a measure. The latter refused. A motion to 
coerce was defeated by a small majority. A threat was made that if 
such hostility manifested itself again a dissolution might follow. For 
1 few days the Assembly was cowed. But on November 22 the two 
bodies clashed again because of the disposition the Grand Council had 
made of some of the Assembly’s memorials. The former was charged 
with encroaching on the privileges of the latter and overriding its sug- 
gestions. Some members of the latter declared that either one or the 
other would have to go. Others demanded that a cabinet be formed 
at once. It was almost unanimously decided to draw up an unequivocal 
protest to the Throne. 

Early in December it was reported that the Throne and the Grand 
Council had further yielded to the new body and that cabinet govern- 
ment would be immediately instituted. The Assembly, it is said, will 
not press for an immediate parliament, but proposes for the present to 
cenduct the government on a single chamber basis. 

If these stormy and impulsive proceedings are an indication of tl 
future activities of the Imperial Assembly or of the parliament into 
which it is expected to develop three years hence, they do not augur 
well for the success of parliamentary government in China. It is to 
be hoped that sufficient cause existed and that when the provocation is 
removed and the Assembly comes fully to exercise the power it has thus 
grasped, calmer counsel will prevail. The world looks on with favor 
mingled with fear. It seems that it would have been better for China, 
having once set a date, to have waited patiently and carried out the 
original plan. 

If, however, an orderly constitutional regime can be established, 
whether sooner or later, it will go far to raise China into international 
repute and enable her to throw off some of the humiliating restrictions 
that have been imposed on her by foreign powers. China has before 
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her the example of Japan which power has recently passed by a similar 
route, but with more patience and self-control, from international dis- 
repute to favor. Although parliamentary government in Japan is still 
tar from what it should be, or even what it is in most of the western 
world, yet it has accomplished much. Through the establishment of 
orderly constitutional government, the creation of an efficient executive, 
and above all the reform of judicial procedure and the construction of 
e new code of laws modeled on those of western countries, Japan has 
won universal respect among foreign powers. And most of this was 
accomplished before her rejuvenated army and navy had raised her to the 
front rank of military powers. It was through this evolution of orderly 
government from the pre-existing chaos and inefficiency and especially 
because of the reform in law codes and judicial procedure that Japan 
was enabled to rid herself of the humiliating extraterritorial rights 
formerly imposed upon her by outside powers. 

China desires above all other matters in her relations with foreign 
governments to rid herself of these same extraterritorial rights by virtue 
ef which foreign judges administer justice on Chinese soil. But this 
is impossible until her government is orderly and efficient, her laws re- 
formed, and her courts reorganized so that justice will be sure, swift, 
impartial, and incorruptible, and the rights of property and person 
secure. In the English commercial treaty of 1902 and those of the 
United States and Japan in the following year definite agreements are 
included to surrender these rights as soon as Chinese law and court 
procedure are sufficiently reformed. Other nations are ready to do the 
same. 

It is a hopeful sign that the confidence of foreign financiers is ap- 
parently unshaken. In the midst of the tumultuous activities of the 
incipient legislative body China was able to conclude an agreement for 
a loan of $50,000,000 with an American syndicate of which the firm of 
J. P. Morgan is a well-known member. The proceeds of this are to be 
used exclusively for two purposes, namely, for the benefit of Manchurian 
industries and for currency reform. The latter has long been recognized 
as one of the most pressing needs of China. Last vear prizes were 
offered to Chinese students and diplomatic attachés abroad for the best 
essays on the means for making the transition from the present chaotic 
provincial currency to a uniform national currency. Definite plans are 
now being worked out and will be applied as soon as possible. 
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The suppression of the opium traffic is another object dear to the heart 
cf the enlightened Chinaman. Hopeful progress is still being made in 
the suppression of internal production, sale, and consumption of the 
baneful drug. Great Britain is yielding to repeated entreaties from 
China, and to memorials and pleas from the troubled conscience of 
religious and other bodies in England, and is preparing to do still more 
io limit and ultimately extinguish the forced importation from India. 
An International Opium Conference called at the Hague on American 
initiative is postponed until this year, but will doubtless take place then 
and evolve an international code of rules for controlling the traffic. 

China is making good her control over Tibet, much to the displeasure, 
and if reports be true, to the discomfort of the Tibetans, especially the 
Dalai Lama, who is a refugee at Darjiling, India. It seemed for a time 
in midsummer that England and China might be involved in unpleasant 
relations over the matter, but happily an amicable understanding seems 
to have been reached; and the Chinese authorities at Lhasa are nego- 
tiating for a settlement with and possibly the return of the Dalai Lama. 
Unfortunately Chinese officials in Tibet seem unnecessarily harsh. 

The slight international complications growing out of the anti-foreign 
riots at Changsha early in the year have been almost removed by the 
payment of satisfactory indemnities to foreign missionary stations and 
consulates. China has accepted the recent Russo-Japanese agreement 
governing their respective interests in Manchuria, and the three powers 
seem to be dwelling together in accord and the provinces they are jointly 
administering are undergoing (if not altogether enjoying) a rapid indus- 
trial development. The somewhat skeptical and unfavorable gossip of 
the international press regarding this agreement has subsided. 

Along with the accelerated tendencies toward constitutional reform, 
and the growing friendliness of foreign powers goes a correspondingly 
rapid and happy growth in industrial prosperity and development of 
resources. Waste tracts in Manchuria and Mongolia are being colonized, 
and hitherto desert regions in the great sparsely settled west are being 
reclaimed and peopled, thus enlarging the sources of national income. 
Transportation facilities, manufacturing, and mining are progressing at 
a less marked though certain pace. The future is hopeful if impatient 
haste or unwise measures do not bring about some new disaster. 
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THE CONFERENCE OF THE INTERNATIONAL LAW ASSOCIATION, LONDON 


On August 2, 1910, the International Law Association opened its 
twenty-sixth conference at the Guildhall, London, Sir William Rann 
Kennedy, Lord Justice of Appeal, presiding and Lord Alverstone, the 
Lord Chief Justice, acting as honorary president. 

Representatives were present from Austria, Belgium, Bohemia. 
Canada, Denmark, Egypt, France, Germany, Great Britain, Holland, 
Hungary, India, Italy, New Zealand, Norway, Russia, Turkey and the 
United States of America, over forty members from the latter country 
being in attendance. 

The delegates were welcomed by the Lord Mayor, who attended in 
state. There was an English touch in the fact which he pleasantly re- 
called that, at its last meeting in London, seventeen years before, the 
Association was welcomec by his father, the then Lord Mayor. 

He spoke of the commercial and international character of London 
and said to its citizens che world’s peace was as necessary as the oxygen 
in the air they breathe. 

Lord Justice Kennedy, in his opening address, advocated with dignity 
and breadth of view the “ Lasting concord between the individuals who 
compose the communities of the civilized world” and to that end the 
unification of law, which would aid the world’s peace, an object which 
had animated the Asseciation from its foundation. 

The Association’s first act was to send a telegraphic message of re- 
spect to His Majesty the King. 

Dr. W. Evans Darby’s customary, and always able, paper, on the 
“Present Position of International Arbitration” was read in Dr. 
Darby’s absence by Mr. Justice Phillimore. It quoted with especial 
admiration the resolutions of the American Federation of Labor adopted 
last vear in favor of such arbitration as a substitute for war, “the bar- 
barous method of the pasi.” 

Dr. W. R. Bisschop moved a resolution favorable to the establishment 
of a school of international law at The Hague. 

A spirited debate followed in which Sir Frederick Pollock very poign- 
antly criticised the scheme, asking what language it was proposed to 
use at this school. Was every man to hear international law expounded 
in his own language or was the Pentecostal idea going to prevail ? 

The weighty, and, as it were, official support of Lord Alverstone 
carried the measure hcwever against the very intelligent criticism. 
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Extended papers on “The Declaration of London” were submitted 
by Rt. Hon. Arthur Colien, K. C., and Sir John Macdonnell, the former 
advocating, the latter questioning, the Declaration. 

Dr. 'T. Baty presented a paper on * The Inadequacy of Litigation as 
a Protection against Cruisers,” strongly opposing the Declaration as 
extending the jurisdiction of prize courts. 

Mr. Justice Phillimere protested against adhering to the Declaration 
in full. 

Dean Charles Noble Gregory of the University of Iowa advocated the 
doctrine of continuous voyage in blockade as developed by the United 
States courts, contending that despite scholastic criticism, England had 
officially countenanced it and that the Declaration of London, which 
abandoned it, had been ratified as yet by no government. 

Sir John Gray Hill presented an interesting review of workmen’s 
compensation acts in various countries, treated such acts as fully accepted 
but pointed out defects and injustices in them. 

Mr. P. B. Mignault, K C., of Montreal, compared the French and 
English systems. 

Mr. J. E. R. Stephens read a paper on “ The Harter Act, and Bills of 
Lading Legislation” and the late Mr. Justice Walton continued the 
subject, urging freedom of contract as “ essential to the healthy develop- 
ment of maritime trade.” 

Mr. J. Arthur Barratt of London, convener of the Committee on 
Divorce Jurisdiction, read the report upon replies by jurists in various 
countries, which showed serious differences and conflicts and sometimes 
most surprising provisions. It showed one ground of divorce in England 
and twelve in Sweden. 

Dr. Gaston de Leval of Brussels showed the great hardships arising 
from conflicts in law as to the right to marry without the consent of 
parents, this making many marriages though valid in England yet void 
on the Continent of Ku-ope. 

Dr. TIles Hevesi of Brdapest read a paper on the action of the Third 
Hague Conference on marriage and divorce in which, among other 
things, he criticised the cxcessive reverence for impediments of an eccle- 


siastical character and for ecclesiastical forms. 
Dean E. P. Walton of Montreal submitted a very entertaining and 
satirical paper on “ Divorce in Canada and the United States, 


damaging to the latter country. 
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The statistics which ne quoted for his comparison were quite succe:s- 
fully impeached by Mr. Barratt. 

Mr. Ernest Todd compared criminal procedure in France and Great 
Britain, and pointed oat the inadequate protection of the accused in 
France. 

Mr. A. H. Charteris gave a brilliant comparison of Scottish criminal 
procedure with English and French. 

Lord Alverstone :ummed up these papers and gave his opinion as 
against the examination ef the accused before trial. He spoke with 
interest of the supplementary jurors under the French system who hear 
the trial and take the place of a juror withdrawn by illness. 

Maitre Clunet of Paris moved and carried a resolution that “It is 
desirable to establish by diplomatic convention an extra-national or 
super-national statute or governing law which may be adopted by inter- 
national associations formed for no profit which, by reason of their 
nature, or their object, can not or will not submit themselves to the laws 
of any defined country.” 

Dr. Meyer of Berlin advocated uniformity in the laws of bills of 
exchange. 

Dr. Bennet Sichermann discussed a similar question as to cheques. 

Eventually a committee was appointed which reported seven rules 
looking to an improvement in this respect and, after discussion, they 
were agreed to by the conference. 

Maitre Clunet of Paris was unanimously elected to the presidency of 
the Association. 

The social entertainments effered the members were numerous and 
delightful. The Inner Temple, Lincolns Inn and the Law Society 
severally received them at splendid dinners, Grays Inn at a luncheon 
and garden party, and the Inner Temple at a concert. 

Mr. Whitelaw Reid, the American Ambassador, and Mrs. Reid enter- 
tained them most agreeably at an evening reception at the Embassv and 
a garden party was given by the principal officers of the Association at 
Cam House (formerly Argyl Lodge) the beautiful town house of Mr. 
Justice Phillimore. Not even showery weather could spoil the pleasures 
of the distinguished company which was so cordially welcomed in those 
charming lawns and gardens. ; 

The great closing banquet was given in the Guildhall by the Lord 
Mayor and Corporation of London. Over six hundred guests were 
present and the Lord Mayor presided, 
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The only speeches were by Lord Justice Kennedy, Professor Charles 
Noble Gregory and Lord Chief Justice Alverstone. 

The splendid banquet in the great marble hall was followed by a re- 
ception and * concert of music.” 

The authorities of the port of London took many of the foreign del>- 
gates to Tilbury and back by steamer and showed them the docks and 
warehouses of the great city. 

Representatives of the Society were most hospitably entertained also 
at New Castle and shown the great steel works and places of archeo- 
logical interest there. 

Proceeding to Liverpool they were sumptuously entertained at lun- 
cheon at the Town Hall by the Lord Mayor and were then shown the 
city and the famous port and in the evening were the guests of the 
Chamber of Commerce at a dinner at The Adelphi. 

The toast of the International Law Association was responded to by 
Maitre Clunet in French and Prof. Gregory in English. 

The Conference was throughout in attendance, in the spirit of inter- 
national friendship, and in the discussion of international problems, one 
of the most important and successful in the history of the Association. 

All the guests from abroad carried away the most agreeable and grate- 
ful recollections of “ngiish hospitality, both public and private. The 
exertions of Lord Justice Kennedy and Mr. Justice Phillimore were 
unremitting ; enough can not be said moreover for the admirable arrange- 
ments made for every one by the Hon. Secretaries, Mr. George G. Philli- 
more and Dr. Baty, and the local committees. All arrangements were 
models of efficiency, hospitality, good feeling and good taste. Thoze 
in charge can not be too warmly thanked or too sincerely congratulated. 

It is anticipated that the next conference will be held in Paris in 1912 
under the presidency of Maitre Clunet. 

May it prove as vseful and delightful as that of 1910. 


TIVE SAVARKAR CASE 


It is frequently stated that, were an international court established at 
The Hague, it would be without business. The frequent resort to arbi- 
tration, even although a temporary tribunal has to be constituted, shows 
that the assertion is hardly justified by the facts. Even were a perma- 
nent court to have but few cases in the first vears of its existence, this 
would be no valid ebjection against its establishment, for the Supreme 
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Court of the United States was a court without a suitor for a consider- 
able time; and, indeed, the cases tried before it in the first few years of 
its existence were very few in number, yet no one doubts the wisdom of 
creating the tribunal or underestimates the services which it has 
performed. 

Two cases were decided last year by temporary tribunals chosen from 
the permanent panel of the court of arbitration at The Hague, namely, 
the Newfoundland fisheries case to which Great Britain and the United 
States were parties, and the Orinoco Steamship Company case, in which 
the United States and Venezuela were suitors. The decision in the 
latter case was rendered on October 25th and before the ink was dry, 
one might say, Great Britain and France agreed, on the same day, to 
refer to arbitration at The Hague the case of Vinayak Damodar 
Savarkar. 

The facts involved in the case are interesting, and it is well that the 
principle of law applicable to them be ascertained in a judicial proceed- 
ing. It would seem that Savarkar, an Indian law student, was accused 
of various political offenses in India, located in London, and upon hear- 
ing under the Fugitive Offenders’ Act, was ordered extradited to India. 
He was placed on board the P. & O. steamship Morea at Gravesend on 
July 1, 1910. The vessel arrived at Marseilles a week later and Savarkar, 
while the vessel was in the French harbor, escaped and swam ashore. 
He was apprehended by a French police officer and by him surrendered 
to the British detectives who returned him to the vessel. It is alleged 
that the police officer should have handed him over the chief of the 
harbor police. 

The facts are thus very simple. The question of law is more compli- 
cated. The French Government contends, it would seem, that the Brit- 
ish Government had no right to bring a political fugitive within its 
jurisdiction without the consent of the competent authorities; and that 
the moment the P. & O. steamship Morea, a merchant vessel it should be 
noted, entered French waters the British authorities lost their jurisdic- 
tion over the prisoner. The question of the transit of criminals is indeed 
a very important one which should well be regulated by international 
agreement, as is the case between some countries. From the standpoint 
of theory, there is much to be said in favor of the French contention, 
inasmuch as penal laws have no extraterritorial effect. The British 
Government maintains, on the other hand, it would seem, that the pris- 
oner was in the lawful custody of the British authorities; that there is 
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a difference between using the actual territory of a country for the tran- 
sit of criminals and calling at a port in the prosecution of a voyage; 
that, although the British authorities momentarily lost control of the 
fugitive by reason of his escape, still the surrender of the fugitive by the 
French police officer restored Savarkar to British control, and that even 
although the French official should have surrendered him, the fugitive, to 
the chief of harbor police, Great Britain was in no way responsible for 
his action, and that any irregularity committed by the French official is 
a matter of French, not of British, concern. 

The Governments of France and Great Britain have, it would appear, 
been unable to reach a satisfactory conclusion upon this matter, and 
have agreed, by an exchange of notes dated the 4th and 5th of October, 
1910, “to submit to arbitration, on the one hand, the questions of fact 
and law raised by the arrest and restoration to the mail steamer 
Morea, at Marseilles, on the 8th July, 1910, of the Indian, Vinayak 
Damodar Savarkar, who had escaped from that vessel, on board of which 
he was in custody; and on the other hand, the demand of the Govern 
ment of the Republic with a view to the restitution to them of Savarkar,” 
and on October 25, 1910, entered into a formal agreement? by which an 
arbitral tribunal, composed of five arbitrators chosen from the members 
of the permanent court at The Hague, shall decide the following ques- 
tion, namely: ‘ Should Vinayak Damodar Savarkar, in conformity with 
the rules of international law, be restored or not restored by His Bri- 
tannic Majesty’s Government to the Government of the French 
Republic? ” 

The tribunal is to meet at The Hague on February 14, 1911, and its 
sentence will be awaited with very considerable interest, because the 
question involved is not merely interesting in itself but important in the 
matter of the transit, through foreign countries, of fugitives from justice 
under the control of extradition officers. 


THE PEACE ENDOWMENT OF MR. CARNEGIE. 


Mr. Carnegie’s deep and sincere interest in all measures tending to 
international peace has long been common knowledge, and it was well 
known to his numerous friends and fellow-workers that he intended to 
advance in a material way the cause for which he had so often raised 


1 SUPPLEMENT, p. 37. 
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his voice and exercised his influence. The announcement of a fund for 
the promotion of international peace was not in itself surprising, but its 
amount — ten million dollars — astonished the world. 

On December 14, 1910, Mr. Carnegie delivered the following: deed of 
trust in the form of a letter to the trustees selected by him to administer 
the munificent fund which his generosity created : 

December 14, 1910. 
GENTLEMEN: 

I have transferred to you as Trustees of the Carnegie Peace Fund, Ten Mil- 
lion Dollars of Five Per Cent. First Mortgage Bonds, the revenue of which is 
to be administered by you to hasten the abolition of international war, the 
foulest blot upon our civilization. Although we no longer eat our fellow-men 
nor torture prisoners, nor sack cities killing their inhabitants, we still kill 
each other in war like barbarians. Only wild beasts are excusable for doing that 
in this, the twentieth century of the Christian era, for the crime of war is 
inherent, since it decides not in favor of the right, but always of the strong. 
The nation is criminal which refuses arbitration and drives its adversary to a 
tribunal which knows nothing of righteous judgment. 

I believe that the shortest and easiest path to peace lies in adopting President 
Taft's platform, who said in his address before the Peace and Arbitration Society, 
New York, March 22d, 1910: 

“T have noticed exceptions in our arbitration treaties, as to reference of ques- 
tions of national honor to courts of arbitration. Personally I do not see any 
more reason why matters of national honor should not be referred to a court 
of arbitration than matters of property or of national proprietorship. I know 
that is going farther than most men are willing to go, but I do not see why 
questions of honor may not be submitted to a tribunal composed of men of honor 
who understand questions of national honor, to abide by their decision, as well 
as any other questions of difference arising between nations.” 

I venture to quote from my address as President of the Peace Congress in 
New York, 1907: 

“Honor is the most dishonored word in our language. No man ever touched 


another man’s honor; no nation ever dishonored another nation; all honor’s 


wounds are self-inflicted.” 

At the opening of the International Bureau of American Republics at Wash- 
ington, April 26, 1910, President Taft said: 

“We twenty-one republics cannot afford to have any two or any three of us 
quarrel. We must stop this, and Mr. Carnegie and I will not be satisfied until 
all nineteen of us can intervene by proper measures to suppress a quarrel between 
any other two.” 

I hope the Trustees will begin by pressing forward upon this line, testing it 
thoroughly and doubting not. 

The judge who presides over a cause in which he is interested dies in infamy 
if discovered. The citizen who constitutes himself a judge in his own cause 
as against his fellow-citizen, and presumes to attack him, is a law-breaker and 
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as such disgraced. So should a nation be held as disgraced which insists upon 
sitting in judgment in its own cause in case of an international dispute. 

I call your attention to the following resolution introduced by the Committee 
of Foreign Relations in the First Session, Fiftieth Congress, June 14, 1888: 

“ Resolved by the Senate (the House of Representatives concurring), that the 
President be, and is hereby, requested to invite, from time to time, as fit occa- 
sions may arise, negotiations with any government with which the United States 
has or may have diplomatic relations, to the end that any differences or dis- 
putes arising between the two governments which cannot be adjusted by diplo- 
matic agency may be referred to arbitration and be peaceably adjusted by such 
means (resolution not reached on calendar during session, but reintroduced and 
passed: Senate, February 14, 1890. Passed, House, April 3, 1890).” 

This resolution was presented to the British Parliament, which adopted a 
resolution, approving the action of the Congress of the United States and express- 
ing the hope that Her Majesty’s Government would lend their ready cooperation 
to the Government of the United States for the accomplishment of the object 
in view (Resolution of the House of Commons, July 16, 1893, For. Rel. 1893, 
346, 352). 

Here we find an expression of the spirit which resulted in the first interna- 
tional Hague Conference of 1899; the second Hague Conference of 1907; eighty 
treaties of obligatory arbitration between the great nations of the world, our 
own country being a party to twenty-three of them. 

It was my privilege to introduce to President Cleveland in 1897 a Committee 
of Members of Parliament of Britain, headed by Sir William Randal Cremer, 
in response to the action of Congress, proposing a treaty agreeing to settle al! 
disputes that might arise between America and Great Britain by arbitration. 
Such a treaty was concluded between Lord Pauncefote and Secretary Olney in 
1897. It failed of approval by the necessary two-thirds majority of the Senate 
by only three votes. 

There is reason to believe that the British Government has been desirous of 
having that treaty ratified by our Government or ready to agree to another of 
similar character so that President Taft’s policy seems within easy reach of sue- 
cess. If the English-speaking race adopts such a treaty we shall not have to 
wait long for other nations to join, and it will be noticed that the resolution 
of Congress in 1890 embraces “any government with which the United States 
has or may have diplomatic relations.” 

If the independence and rights of nations to their respective internal policies 
were first formally recognized in such treaties, no dispute concerning these 
elements of sovereignty could arise. 

In order to give effect to this gift, it will be suitable that the Trustees herein 
named shall form a corporation with lawful powers appropriate to the accom- 
plishment of the purposes herein expressed and I authorize the conveyance of 
the fund to such a corporation. 

The Trustees have power to sell, invest, or re-invest all funds, either in the 
United States or in other countries, subject as respects investments in the 
United States to no more restriction than is imposed upon savings banks or 


insurance companies in the State of New York. 
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No personal liability will attach to Trustees for their action or nonaction as 
Trustees, They may act as a Board. They have power to fill vacancies or to 
add to their number and to employ all officials and to fix their compensation 
whether members of the Board or not, Trustees shall be reimbursed all expenses 
incurred in connection with their duties as Trustees, including traveling 
expenses attending meetings, including expenses of wife or daughter to each 
annual meeting. A majority of the Trustees may act for the whole. The 
President shall be granted such honoraria as the Trustees think proper and 
as he can be prevailed upon to accept. 

Lines of future action can not be wisely laid down. Many may have to be 
tried, and having full confidence in my Trustees I leave to them the widest dis- 
cretion as to the measures and policy they shall from time to time adopt, only 
premising that the one end they shall keep unceasingly in view until it is 
attained, is the speedy abolition of international war between so-called civilized 
nations. 

When civilized nations enter into such treaties as named, and war is dis- 
carded as disgraceful to civilized men, as personal war (duelling) and man 
selling and buying (slavery) have been discarded within the wide boundaries 
of our English-speaking race, the Trustees will please then consider what is the 
next most degrading, remaining evil or evils whose banishment — or what new 
elevating element or elements if introduced or fostered, or both combined — 
would most advance the progress, elevation and happiness of man, and so on 
from century to century without end, my Trustees of each age shall determine 
how they can best aid man in his upward march to higher and higher stages 
of development unceasingly, for now we know that man was created, not with 
an instinct for his own degradation, but imbued with the desire and the power 
for improvement to which, perchance, there may be no limit short of perfection 
even here in this life upon earth. 

Let my Trustees therefore ask themselves from time to time, from age to age, 
how they can best help man in his glorious ascent onward and upward and to 
this end devote this fund. 

Thanking you for your cordial acceptance of this trust and your hearty 
approval of its object, I am 
Very gratefully yours, 
ANDREW CARNEGIE. 


Witness 
LovuIseE WHITFIELD CARNEGIE, 
MARGARET CARNEGIE. 


Resolution of Acceptance. 


Resolved, That the Trust Fund, for the promotion of peace, specified in the 
instrument subscribed to and delivered this day by Mr. Andrew Carnegie, be and 
it is hereby accepted for the purposes prescribed by the donor. 

Resolved, That in undertaking to hold and use, in trust, this munificent gift 
for the benefit of mankind, the Trustees are moved by a deep sense of the 
sincere and noble spirit of humanity which inspires the donor of the Fund. 
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They feel that all thoughtful men and women should be grateful to him, and 
should be glad to aid, so far as lies within their power, towards the accom- 
plishment of the much-to-be-desired end upon which he has fixed his hopes, and 
to which he desires to contribute. They are not unmindful of the delicacy and 
difficulty involved in dealing with so great a sum, for such a purpose, wisely 
and not mischievously, and in ways which shall be practical and effective. They 
accept the Trust in the belief that, although, doubtless, many mistakes may be 
made, great and permanent good can be accomplished. 


The trustees who are to administer the fund are: Robert S. Brook- 
ings, Thomas Burke, Nicholas Murray Butler, John L. Cadwalader, 
Joseph H. Choate, Cleveland H. Dodge, Charles W. Eliot, Arthur 
William Foster, John W. Foster, Austen G. Fox, R. A. Franks, William 
M. Howard, Samuel Mather, A. J. Montague, George W. Perkins, 
Henry 8. Pritchett, Elihu Root, J. G. Schmidlapp, James Brown Scott, 
James L. Slayden, A. K. Smiley, Oscar Straus, Charles L. Taylor, 
Charlemagne Tower, Andrew D. White, John Sharp Williams, Robert 
S. Woodward, Luke E. Wright. 

It is not the purpose of this editorial to suggest the purposes to 
which the annual income of this fund — five hundred thousand dollars — 
can or should be devoted, for this is the duty of Mr. Carnegie’s trustees, 
who will, no doubt, devise a suitable organization and mature reasonable 
and practical plans for the expenditure of the money entrusted to their 
care. As the President of the United States said at the banquet of the 
American Society for the Judicial Settlement of International Disputes, 
“the wide discretion given to the trustees and their known ability, fore- 
sight, and common sense, insure the usefulness of the gift.” 

It is perhaps not too much to say that this gift is the crowning 
achievement of a life-time spent in the service of mankind. Mr. 
Carnegie has devoted many years of his life to the creation of beneficent 
institutions and he has in numerous instances helped individuals and 
individual causes. He has now in his magnificent endowment for peace 
broadened his purpose and gathered within the four corners of his 
generous thought all men and all peoples, and the nations of the world 
will indeed rise up and call him blessed. 


THE ANNUAL MEETING OF THE SOCIETY 


It is proposed that the Fifth Annual Meeting of the American Society 
of International Law be held at Washington, as usual, in the New 


Willard Hotel, on Thursday, Friday and Saturday, April 


27-29, 1911, 
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and the tentative programme prepared by the Committee on Programme 
continues the work of the Society in the matter of the codification of 
the international law of peace, and further takes up the question of 
aliens versus natives, as distinct from the protection accorded to aliens 
by the home governments, the topic of discussion at the last annual 
meeting. 

First, as to the codification of international law. The Third Annual 
Meeting appointed a committee to consider the question of the codifica- 
tion of international law, which committee presented to the Society at 
its last meeting a preliminary report in two parts, the first of which 
dealt with the scope and plan of codification and the second outlined the 
history and status of codification in general. For the text of the reports 
and the proposed classification and treatment of international law for 
the purposes of codification see Proceedings of the Fourth Annual Meet- 
ing, pages 197-227. The report was received and placed on file and the 
committee instructed to continue its work. Therefore, the matter of 
codification may be regarded as unfinished business and as such will be 
considered by the Society at the session of Saturday morning, April 29th. 

Second, as to the status of aliens. The Fourth Annual Meeting was 
devoted largely to the question of aliens and an attempt made to de- 
termine the nature and extent of the protection which international law 
authorizes governments to extend to their citizens or subjects residing in 
foreign parts. Incidentally, the duties of aliens were considered, for the 
failure to meet and comply with a duty would necessarily bar the home 
government from protecting the citizen or subject; but the matter was 
not discussed in detail, as stress was principally laid upon the relations 
between the home government and its citizen or subject abroad. In 
order to complete the subject, to supplement the proceedings of last year 
and to give to these proceedings scientific and permanent value, the Com- 
mittee on Programme has decided to continue the discussion of the 
status of aliens, but to consider the alien in his relation with his place of 
residence rather than in respect to the home government. Accordingly, 
the Committee proposes the following programme, which is, however, 
tentative in the sense that it may be modified or improved: 


Tue Status oF RESIDENT ALIENS IN INTERNATIONAL LAW 


(1) How far is the position of resident aliens recognized and pro- 
tected by international law ? 
(2) The principles governing national legislation affecting aliens. 
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(3) Admission and restrictions upon the admission of aliens. 
(4) Expulsion of aliens. 
(5) The status of resident aliens: 
(a) The right of the alien to participate in the social and 
economic life of the community ; 
(b) Participation of the alien in the political life of the 
community ; 
(c) The rights and remedies of aliens in national courts; 
(d) The right of a government to impose burdens and limita- 
tions upon the alien for governmental purposes, that 
is, for the benefit of the community as a whole. 
(6) The effect of the most-favored-nation clause upon the status of 
aliens. 


The last annual meeting attempted for the first time to limit discus- 
sion to a single subject, namely, the right and duty of the home govern- 
ment to protect its citizens or subjects in foreign parts, in order that 
the subject might be considered in its various lights, the principles of 
law developed which govern or should govern the relations between 
citizen or subject and home government, and that unity of treatment 
might give permanent and scientific value to the proceedings. The 
results seem to have justified the experiment, and this year the Society 
will confine itself to the subject of the status of aliens in the country of 
their residence. 

The Society has apparently determined to devote a large portion of 
its energy and initiative to the subject of codification, and it is to be 
expected that the subject of codification will in one form or another 
appear regularly in the programme of the annual meetings. This will 
not in any way destroy the unity of the programme and the scientific 
treatment of the subjects specified in it, because the last day of each 
session is set aside to the question of codification. The special pro- 
gramme and the general programme of codification are not in any sense 


intermingled. 

The proceedings will close, as heretofore, with a banquet at the New 
Willard, and arrangements will be made to have the honorary president 
of the Society, the President of the United States, meet his fellow- 
members at the White House. 

The definitive programme will be prepared and sent to each member 
of the Society in due course before the date of the meeting. 


= 
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Abbreviations: Ana, sc. pol., Annales des sciences politiques, Paris; Ann. Vie 
/nt., Annuaire de la Vie Internationale, Brussels; Arch. dipl., Archives Diplo- 
matiques, Paris; B., boletin, bulletin, bollettino; B. P. U., bulletin of the Pan- 
American Union, Washington; Clunet, J. de Dr. Int. Privé, Paris; Doc. dipl., 
France: Documents diplomatiques; Dr., droit, diritto, derecho; For, rel., Foreign 
Relations of the United States; Ga., gazette, gaceta, gazzetta; Cd., Great Britain: 
Parliamentary Papers; J/nt., international, internacional, internazionale; J., 
journal; J. O., Journal Officiel, Paris; Mém, dipl., Mémorial diplomatique, Paris; 
Monit., Moniteur belge, Brussels; N. R. G., Nouveau recueil général de traités, 
Leipzig; Q. dipl., Questions diplomatiques et coloniales; R., review, revista, 
revue, rivista; Reichs-G., Reichs-Gesetzblatt, Berlin; Staats., Staatsblad, 
Griningen; State Papers, British and Foreign State Papers, London; Stat. at L., 
United States Statutes at Large; Times, the Times (London) ; Treaty ser., Great 


Britain: Treaty Series. 


May, 1910. 

4 INTERNATIONAL CONVENTION FOR THE SUPPRESSION OF THE TRADE 
IN Wuite Staves, signed at Paris. See April 18-29. Arch. 
dipl., 115:5, 45. Signatures may be appended as late as July 
31, 1910. 

4 INTERNATIONAL ARRANGEMENT FOR THE SUPPRESSION OF THE 
CIRCULATION OF OBSCENE PUBLICATIONS, signed at Paris. Arch. 
dipl., 115:11, 117. 


June, 1910. 

11 ARGENTINE REPUBLIC—TURKEY. Consular convention signed at 
Rome. Diario de Sesiones, September 13. 

27 BeLraium—Denmark. Ratifications exchanged at Copenhagen, of 
the Consular Convention signed at Copenhagen, August 26, 1909. 
Mém., dipl., 48 :523, text. 


July, 1910. 

8 Bortvia—Spain. Exchange at La Paz of ratifications of conven- 
tion signed at La Paz, September 4, 1903, providing for the 
mutual recognition of the validitv of academic titles. Ga. de 
Madrid, October 11. 
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July, 1910. 

30 THe PERMANENT INTERNATIONAL ASSOCIATION OF NAVIGATION 
CONGRESSES met at Brussels. Arch. dipl., 115:239; Ann. Vie 
Int., 1908-9. 


August, 1910. 

1 Canapa—ITALy. Decree putting into effect the provisional com- 
mercial arrangement signed at Ottawa, June 6, 1910. Ga. 
Ufficiale, September 13. 

1-5 EIGHTEENTH INTERNATIONAL PEACE CONGREssS met at Stockholm. 
Next Congress at Rome, in 1911. Times, July 14, August 2; 
Mém. dipl., 48:470; Advocate of Peace, September; Clunet, 
37 31398. 

1-5 TWENTY-SIXTH CONFERENCE OF THE INTERNATIONAL Law Asso- 
CIATION met at London. Times, August 2, 4, 6; Clunet, 37 :1394; 
Mém. dipl., 48 :A68. 

2 Dominican States. Ratifications exchanged 
at Santo Domingo of the extradition treaty signed at Santo 
Domingo, June 19, 1909, (q. v.). Ratified by the President 
April 29, 1910; by the Dominican Republic, July 11; proclaimed, 
August 26, 1910. U.S. Treaty ser., No. 550. Ga. Oficial, Sep- 
tember 21. SUPPLEMENT, 4 :349. 

2-6 THIRD INTERNATIONAL CONGRESS ON SCHOOL HYGIENE met at 
Paris. Next session at Buffalo, in 1913. Prior sessions, at 
Nuremberg, 1903; at London, 1907. Times, Aug. 2, 4. L. 
Scientifique 48 :182. 

4 Haiti. Congress passed a law opening the port of Fort Liberté to 
foreign commerce. B. P. U. 31:875. 

4 Russ1A—Twurkey. Compromise for the submission to The Hague 
Arbitration Court of the question of compound interest on the 
losses sustained by Russian subjects during the Russo-Turkish 
war in 1877-78, signed at Constantinople. Times, August 6. 

4-7 Seconp INTERNATIONAL CONFERENCE ON ELEMENTARY Epvca- 
TION met at the Sorbonne, Paris. Times, April 23. 

5 Cotompia—France. Convention signed at Bogota, additional to 
the Arbitration Convention signed December 16, 1908. Text in 
B. Min. Rel. Ext., September, 1910. 

6 Wortp Concress oF FREE CHRISTIANITY AND RELIGIOUS PROGRESS 
opened at Berlin. R. of Rs., 41:540; Mém. dipl., 48 :482. 
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August, 1910. 

6 Brazit—CoLomsBia.  Ratifications were exchanged at Rio de 
Janeiro of the treaty of Commerce and River Navigation signed 
in that city, August 21, 1908. Promulgated by decree, Sep- 
tember 26. 

7-11 SECOND QUINQUENNIAL INTERNATIONAL CONGRESS OF ANATO- 
Mists was held at Brussels. The first congress was held at 
Geneva, August 5-10, 1905. Times, August 16; Science, 32 :304. 

8-12 TWENTY-FIRST INTERNATIONAL MINERS’ ConGress held at Brus- 
sels. Times, August 9. 

9 CHINA—Rvss1A. Treaty regarding the navigation of the Sungari 
River signed at Peking. Treaty takes effect September 1, 1910. 
Times, August 10; Mém. dipl., 48 :483. 

9 ARGENTINE ReEpUBLIC—ITALY. Decree promulgating the arbitra- 
tion treaty signed at The Hague, September 18, 1907. Reatifica- 
tions were exchanged at Rome, May 21, 1910. Ga. Ufficiale, 
October 6, Royal Decree, No. 668. 

9 CONGRESS OF JURISCONSULTs met at Rio Janeiro to organize a code 
of public international law and a code of private international 
law. B. Min. Rel. Peru, 352166. 

9-12 SEconD INTERNATIONAL Free TRADE COoNGREss met at Antwerp. 
Times, August 10. American R. of Reviews, 42:286. 

9-13 Firrn INTERNATIONAL CONGRESS FOR PUBLIC AND PRIVATE 
CHARITY met at Copenhagen. R. dipl., July 31; Times, August 
10; Mém. dipl., 48:483; conclusions in La R. Philanthropique, 
27 :684. 

11 Pan American Union. By resolution passed at the Fourth Pan 
American Conference, at Buenos Aires, this name was adopted 
instead of The International Bureau of American Republics. 
B. P. U., 31:802. 

14-20 Srxtu INTERNATIONAL ESPERANTO CONGREss was held at Wash- 
ington. Next Congress, at Antwerp, 1911. Advocate of Peace, 
September ; Outlook, 95:913; Science, 32:371-373. See Septem- 
ber 5-11, 1909. 

15-20 E1antu INTERNATIONAL CONGREssS OF ZOOLOGY met at Gratz, 
Austria. Prior congresses at Paris (1889), Moscow (1892), Ley- 
den (1895), Cambridge (1898), Berlin (1901), Berne (1904), 
and Boston (1907). Science, 32:502-4, 689-695; Ann. Vie Int., 
1908-9. 
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August, 1910, 

15-28 GREECE—SpPAIN. Exchange at Athens of ratifications of treaty 
of extradition signed at Athens, May 7/20, 1910. Ga. de Madrid, 
September 28, 1910. 

16 CuHiLe. Death of President Pedro Montt, at Bremen. . dipl., 
30 3320. 

16 Russtsa—Spain. An arbitration treaty was signed at St. Peters- 
burg. Indep., 69:445; Times, August 17. 

17-18 Batic AND WHITE SeA CONFERENCE met at Christiania. 
Times, August 18; R. Politique et Parliamentaire, 65 :609. 

18-25 ELEVENTH INTERNATIONAL CONGRESS OF GEOLOGY met al 
Stockholm. The next congress will meet in Canada in 1913. 
Mém. dipl., 48:499; R. of Rs., 42:286; Science, 32:413-6. 
Prior congresses: Paris (1878), Bologne (1881), Berlin 
(1885), London (1888), Washington (1891), Zurich (1894), 
St. Petersburg (1897), Paris (1900), Vienna (1903), and Mexico 
(1906). 

20 Breterum—Honpuras. Exchange of ratifications at Guatemala of 
the treaty of friendship, commerce, and navigation, signed at 
Guatemala, March 25, 1909, and of the additional declaration 
made at Guatemala August 30, 1909. Mém. dipl., 48:567-9. 
Text in Monit. B., September 26 and 27. 

20 Great BritaAin—UNIteED States. Ratifications exchanged at Wash- 
ington of the treaty signed at Washington, May 21, 1910, (q. v.) 
in regard to the boundary line in Passamoquoddy Bay. U. S. 
Treaty ser. No. 551; SUPPLEMENT, 4:355. 

21 INTERNATIONAL CONGREss or FREE THOUGHT met at Brussels. 
Clunet, 3731397. 

21-25 Tuirp INTERNATIONAL CONGRESS ON THE HOME AND Epvca- 
TION held at Brussels. Spectator, August 6; R. Econ. Int. 
7:11 :402. Prior congresses: at Liége (1905), at Milan (1906). 

22 JapaAN—Korea. Treaty of annexation of Korea signed. Times, 
August 25-30; text, Advocate of Peace, 72:246; do, J. American 
Asiatic Assn., 10:310; Daugny: L’Anexion de la Corée, La Nou- 
velle R., 17 508-514; Griffis: Japan’s Absorption of Korea, N. A. 
R., 192 :516-526 ; Saint Nihal Singh, Asia for the Japanese, Con- 
temp. R., 98 :341-352; Zumoto: The Passing of Korea, Indep., 
70 :448-453. See August 29; SUPPLEMENT, 4 :282. 

23 INTERNATIONAL CONGRESS OF CARRYING TRADES EMPLOYEES met 
at Copenhagen. Times, August 24; Mém. dipl., 48 :499. 
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August, 1910. 
25 Costa RicAa—PaNaMA. Approval by Costa Rican Congress of the 


convention signed at Washington, March 17, 1910, submitting 
the boundary controversy to the arbitral decision of the Chiet 
Justice of the United States. Promulgated by Decree, La Gaceta, 
Costa Rica, September 25, 1910; approved by Congress of 
Panama, September 27. 

28 MONTENEGRO, proclaimed a kingdom. Times, August 29; Spec- 
tator, September 3; Indep., 69 :445-6; Q. dipl., 30 :378. 

28-Sept. 4. INTERNATIONAL CONGRESS met at 
Copenhagen. Times, August 29; Bourdeau; R. des Deux Mondes, 
59 641-663; La Grand R., 14:129-142; R. of Rs., 42:286. 
Previous congresses were held at Paris (1889), Brussels (1891). 
Zurich (1893), Londen (1896), Paris (1900), Amsterdam 
(1904), and Stuttgart (1907). Prior to this the International 
Association of Workers, organized in 1864, at London, held some 
ten meetings, the last one in Ghent, 1877. Ann. Vie Int., 
1908-1909. 

29 Great Britarin—Sparn. Exchange of notes on the extension of 
the convention of extradition signed June 4, 1878, at London, 
and of the declaration of February 19, 1889, signed at Madrid. 
to certain British protectorates. Text, Ga. de Madrid, Septem- 
ber 10. 

29 JapaN—Korea. Annexation of Korea (to be known hereafter as 
Chosen) by Japan. Times, August 29, text of proclamation and 
of treaty, August 30, imperial rescript: Outlook, 96:53; texts in 
Q. dipl., 30:380. See August 22. See this JourNaL 4:923; 
SUPPLEMENT 4 :280. 

29 INTERNATIONAL MEETING For SOLAR RESEARCH met in the Carnegie 
Observatory on Mt. Wilson, near Pasadena, California. R. of Rs., 
2:286; Science, 32:541-546, R. Scientifique 48 :345. 

30-Sept. 1 SIXTEENTH INTERPARLIAMENTARY CONFERENCE met at 
Brussels. Times, August 30; Advocate of Peace, 72:20%; Arch. 
dipl.. 115 :218-238; Mém. dipl., 48:500; R. Politique et Par- 
liamentaire, 65:247-261. Next session at Rome, October, 1911. 
Previous meetings: Paris (1889), London (1890), Rome (1891), 
Berne (1892), The Hague (1894), Brussels (1895), Budapest 
(1896), Brussels (1897), Christiania (1899), Paris (1900). 
Vienna (1903), St. Louis (1904), Brussels (1905), London 
(1906), and Berlin (1908). Ann Vie Int. 1908-9. 
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ember, 1910. 

ItALY—MExico. Parcel post service goes into effect. L’Union 
Postale, 35:160. 

FRANCE. Decree issued promulgating the international convention 
for the protection of literary and artistic works signed at Berlin, 
November 13, 1908. J. O., September 7, erratum in Septem- 
ber 10. 

THIRTY-SECOND CONGRESS OF THE INTERNATIONAL LITERARY AND 
ARTISTIC AssOcIATION wes held at Luxemburg. Dr. d’auteur, 
23:72, 121-127. 

INTERNATIONAL CONGRESS FOR GAME PRESERVATION was held at 
Vienna. Times, August 19. 

ITALY—NETHERLANDS. Order proclaiming the arbitration conven- 
tion concluded at Rome November 20, 1909; ratifications were ex- 
changed at Rome, August 26, 1910. Staatsb., No. 276, 1910. 

ARGENTINE REPUBLIC—FRANCE. Convention signed at Buenos 

Aires providing for the establishment at the Sorbonne of a chair 
devoted to the political and economic history of Argentina. B. P. 
U., 31:852; R. Argentina, 1:116. 
TWENTY-FIRST INTERNATIONAL EUCHARISTIC CONGREss held at 
Montreal. Times, April 20; Galtier: Le Congréss Eucharistique, 
La Nouvelle France, 9:385-387 ; do, Touchet: Le Correspondant, 
82 3-30. 

SECOND INTERNATIONAL CONFERENCE OF TECHNICIANS OF TELE- 
GRAPHS AND TELEPHONES met at the Sorbonne. R. Scientifique, 
48 3345. 

CuiLte. Death at Santiago of Vice-President Elias Fernandez 
Albano, acting president of the Republic. B. Min. Rel. Ext., 
(Salvador), September. 

ARGENTINE RepusLic—France. Arbitration treaty signed at 
Buenos Aires. Diario de Sesiones, September 13; R. Argentina, 
¥ 

GREAT BriTaAIN—UNITED States. The award oi the Hague Court 
in the North Atlantic Fisheries Case was handed down. Adro- 
cate of Peace, 72:205, text, 212; Newfoundland and the Fisheries 
Award, Willson, Nineteenth Century, 68:719-728; The Fisheries 
Award, Stead, Indep., 69:699-703 ; Outlook, 96:93-94; Q. dipl., 
30:446. See June 1, 1910; Text in Judicial Decisions, this 
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September, 1910. 

8 France. Laws passed promulgating the conventions, except Nos. 
XII and XIV, signed at the Second Hague Peace Conference 
October 18, 1907. J. O., September 11. 

9-12 INTERNATIONAL CoNnGreEss oF Higuer TecunicaL Epucation 
held at Brussels. Scientifique, 48 :248. 

11-16 NIntTH INTERNATIONAL CONGRESS ON COMMERCIAL EDUCATION 
was held at Vienna. Mém. dipl., 48:517. Previous congresses: 
Bordeaux (1886), Paris (1889), Bordeaux (1895). London 
(1897), Anvers (1898), Venice (1899), Paris (1900), and Milan 
(1906). Ann. Vie Int., 1908-9. 

12-27 Fourtu INTERNATIONAL MARITIME CONFERENCE met at Brus- 
eels. On September 23, international treaties on salvage and 
collision at sea were signed. Times, September 20, 21, 24, 27, 
and 29; Q. dipl., 30:435; Mém. dipl., 48:531-2. Prior meetings 
all at Brussels. 

13 France. Decree promulgating the international convention prohib- 
iting night work by female employees signed at Berne, September 
26, 1906. ‘Text of convention in J. O., September 17; SupPLE- 
MENT, 4:328. 

13-15 INTERNATIONAL CONGRESS ON RADIOLOGY AND ELECTRICITY 
held at Brussels. Science, 32:339; 2. Scientifique, 48 :248. 

14 INTERNATIONAL AGRICULTURAL, INDUSTRIAL, AND ETHNOGRAPHIC 
EXHIBITION opened at Ekaterinodar, Northern Caucasus, for six 
weeks. Daily Consular and Trade Reports, 13 :874. 

13-18 Firrn INTERNATIONAL CONGRESS OF MEDICAL ELECTROLOGY 
AND RapioLocy met at Barcelona. B. Min. Rel. Evt., (Peru) 
85:210; R. Scientifique, 48 :249. 

15-17 INTERNATIONAL CONGREsS OF WorkK AT HOME was held at Brus- 
sels. La R. Socialiste, 26 :366-367. 

15-18 INTERNATIONAL CONGRESS OF THE WoRKS OF THE SPoT OF 
GROUND AND OF LaBorERs’ GARDENS held at Brusvels. B. Win. 
Rel. Ext., Salvador, September, 1910. 

16 DeNMARK—FRrANCE. Decree by President Falliéres promulgating 
the articles additional to the convention of commerce and naviga- 
tion signed at Paris, February 9, 1842, signed at Copenhagen, 
February 9, 1910 (q. v.). J. O., text, September 18. 


18 INTERNATIONAL CONGRESS OF AGRICULTURAL ASSOCIATIONS opened 
at Brussels. Mém. dipl., 48 :530. 
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September, 1910. 

18 INTERNATIONAL AGRICULTURAL AND INDUSTRIAL EXPOSITION 
opened at Santiago, Chile, in honor of the centennial of Chilean 
independence. B. A. R. (Bb. P. U.) April, 1910. 

18 INTERNATIONAL EXPOSITION OF Foop PRODUCTS AND MACHINERY 
FoR MAKING THEM opened at Lyon, France. Daily Consular and 
Trade Reports, 13:732. 

19 INTERNATIONAL CONGRESS ON UNEMPLOYMENT was opened in Paris. 
Times, September 20. 

19 INTERNATIONAL CONFERENCE ON TARIFF STATISTICS opened at 
Brussels B. Min. Rel. Ext. (Peru), 35:73; do (Venezuela), 
1:775. 

20 INTERNATIONAL. An additional prize court convention was signed 
at The Hague to enable the United States to sign the original 
convention drafted at the Second Hague Conference. Advocat. 
of Peace, 72:212. 

21 INTERNATIONAL FINE ARTs EXHIBITION was opened at Santiago 
de Chile. Zimes, September 23. 

21-29 SIXTEENTH CONFERENCE OF THE INTERNATIONAL GEODETIC 
AssocraTION met in London (21-25) and Cambridge (28-29). 
B. Min. Rel. Ext., Chile, August and September. 

22 ARGENTINE RepusBLic. Copyright law promulgated. P. A. U. 
December, 1910. 

22-25 Tue Eayprian NATIONALIST CONGRESS met at Brussels instead 
of at Paris, as planned. Times, September 17, 23; Q. dipl., 
30 :445; Spectator, September 24; Mém. dipl., 48:535—-6; Butler: 
The Misgovernment of Egypt, Nineteenth Century, 68 :587-597. 

23-29 INTERNATIONAL COMMISSION FOR TERRESTRIAL MAGNETISM, 
ATMOSPHERIC ELECTRICITY, AND METEOROLOGY met at Berlin. 
Science, 32:546-549. 


24 Great BriraAIn—Greece. Extradition treaty signed at Athens. 


Times, September 26. 

26 INTERNATIONAL CONGRESS FOR THE LEGAL PROTECTION OF 
Workers met at Lugano. Times, September 28. 

26 Brazit—Cotomsra. Decree promulgating treaty of commerce and 
navigation signed at Rio de Janeiro, August 21, 1908. Text. 
Diario Oficial (Brazil), September 30; act of Exchange, Bogota, 
Aug. 6. B. Min. Rel. Ext. (Colombia), September, 1910. 
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September, 1910. 

27 INTERNATIONAL CONGRESS OF PHYSIOLOGY opened at 
Vienna. Mem. dipl., 48:531. Prior congresses: Basle (1889), 
Liége (1892), Berne (1895), Cambridge (1898), Turin (1901), 
Brussels (1904), and Heidelberg (1907). Ann. Vie Jnt., 1908-0. 


October, 1910. 

1 Costa Rica—Mexico. Money order service goes into effect. 
L’Union Postale, 35 :160. 

1-5 SECOND INTERNATIONAL CONFERENCE FOR THE STUDY OF CANCER 
met at Paris) Times, October 3; B. Oficial (Argentina), August 
16; B. Min. Rel. Ext. (Peru), 35:246. 

2-8 INTERNATIONAL PRISON CONGRESS met at Washington. Outlook, 
96 145, 298, 373-4; Survey: 187 :236. Prior congresses: London 
(1872), Stockholm (1878), Rome (1885), St. Petersburg (1890), 
Paris (1895), Brussels (1900), and Budapest (1905). Ann. 
Vie Int., 1908-9. 

3 France. Decree issued relative to naturalization in Tunis. J. O., 
October 8, text. 

3 Curna. The National Assembly opened. Times, October 4. 

3-7 Fourtu INTERNATIONAL CONGRESS FOR THE CARE OF THE INSANE 
was held at Berlin. Science, 22:506. Prior congresses: Anvers 
(1902), Milan (1906), and Vienna (1908). 

ARGENTINE Boundary treaty signed at Buenos 
Aires, supplementary to that of October 6, 1898. La Nacion, 
October 7. 

4 Honpcras—Mexico. Decree promulgating the treaty of friend- 
ship, commerce and navigation signed at Mexico City, March 24, 
1908. Diario Oficial, Mexico City, October 8, text. 

4-5 Portvaar. The revolution broke out; the Monarchy was over- 
thrown; the Republic was proclaimed. Times, October 6, 8, 10. 
Die Revolution in Portugal, Peluso, Die Neue Zeit, 29:142-146; 
Portugal Old and New, Bell, Fortnightly Rev., 88:783-796; 
Republican Portugal, Dillon, Contemp. R., 98 :513-534: La Revo- 
lution Portugaise, L. de St. Victor de St. Blaneard, Le Corre- 
spondant, 82:250-267; ditto, Marvaud,’ dipl., 30:521-558; 
McCullough: Some Causes of the Portugese Revolution, Nine- 
‘teenth Century, 68 :931-944. 
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October, 1910. 

4-8 SECOND INTERNATIONAL CoNGREss OF ALIMENTARY HYGIENE held 
at Brussels. R. Scientifique, 48:442. First congress at Paris 
October 22-27, 1906. 

6 Great Britain—Honpuras. By exchange of notes (June 10—July 
6, 1910) the treaty of commerce and navigation of January 21, 
1887 is extended six months from this date. Treaty ser., No. 24, 
1910. 

6 SEconp INTERNATIONAL CONGRESS ON REFRIGERATION opened at 
Vienna. YQ. dipl., 30:505; Times, October 8. Next meeting will 
be held in the United States in 1913. First congress held at 
Paris, October 5-10, 1908. 

8-12 Fourtn INTERNATIONAL CONGREss OF PuBLIC ART was held at 
Brussels. Prior congresses: Brussels (1898), Paris (1900), and 
Liége (1905). Times, October 1. 

10-15 First AMERICAN INTERNATIONAL HUMANE CONFERENCE held 
at Washington. Advocate of Peace, 72:212. 

10-22 INTERNATIONAL TOWN PLANNING CONFERENCE AND EXHIBI- 
TION was held at London. Times, October 10; Spectator, Au- 
gust 27. 

13. FRANCE—GRreEaT Britain. Ratifications exchanged at Paris, of the 
convention signed at Paris, July 3, 1909, in regard to workmen’s 
compensation for accidents. Treaty ser., No. 26, 1910. 

14 Great Britarin—PersiA. Great Britain addressed a note to the 
Persian Government, which was published at Teheran October 
17, regarding the policing of southern Persia. Reply made under 
date of October 22. Times, November 21; Mém. dipl., 48:562: 
R. of Rs., 4.2:545; Q. dipl., 30:576. 

15-Nov. 2. SEeconp INTERNATIONAL EXPOSITION oF AERIAL Locomo- 
TION held at Paris. R. Scientifique, 48 :182. 

16-22 INTERNATIONAL CONGRESS OF TUBERCULOSIS held at Barcelona. 
B. Min. Rel. Ext. Peru, 35208. 

17 Sovrn AmerIcAN RatLway ConGREss opened in Buenos Aires. 
P. A. U. December, 1910. 
18 Avstria-Hcuncary—Braziu. Arbitration Convention signed at Rio 


de Janeiro. 
23 Stam. Death of King Chulalongkorn at Bangkok. He ascended 


the throne in 1868. Prince Choowfa Maha Vajiravadh, born 
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October, 1910. 

January 1, 1881, and proclaimed heir-apparent January 17, 1895 
succeeds him. Q. dipl., 30:576; Times, October 24. 

25 FRANCE—GreEaT Britain. Agreement signed at London referring 
to arbitration before the Hague Tribunal the case of Vinayak 
Damodar Savarkar. Treaty ser., No. 25, 1910; SuPPLEMENT, 
5:37: Times, October 7, 28. 

25 UNITED STATES—VENEZUELA. The award in the arbitration of the 
case of the Orinoco Steam-Navigation Company was handed down 
by the Hague Court. Times, October 26; opened September 28. 

25-28 FourtH INTERNATIONAL CONGRESS FOR THE SUPPRESSION OF 
THE WHITE SLAVE TRAFFIC was held at Madrid. Times, October 
26. Next Congress in London, 1913. Prior congresses: London 
(1899), Zurich (1904), and Paris (1906). 

27-29 SixtH ANNUAL CONFERENCE OF THE INTERNATIONAL AERO- 
NAUTIC FEDERATION was held at Paris. Fourteen countries repre- 
sented. Times, October 28. 

27 Iraty—Rvssia. An arbitration treaty was signed at St. Peters- 


burg. Zimes, October 28. 
Otis G. STANTON. 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 


UNITED STATES ? 


Bureau of American Republics, Report of the director to the Fourth 
Pan-American Conference, Buenos Aires, Argentine Republic, July, 
1910. Washington, D. C., July, 1910. 120 p. il. Pan-American Union. 

Canal Zone, Executive order to prescribe manner of leasing public 
lands in. October 7, 1910. 1p. (No. 1253.) 

Copyright law of United States in force July 1, 1909, with rules for 
practice and procedure under sec. 25, by Supreme Court. 8th ed. 
October, 1910. iii+ 45 p. Library of Congress (Copyright Office), 
Bulletin No. 14. Paper, 10e. 

Copyright, Rules and regulations for registration of claims to. 1910. 
[ Reprint, with slight changes.] 27 p. Library of Congress (Copyright 
Office), Bulletin No. 15. Paper, 5c. 

Great Britain, Treaty concerning boundary waters between the United 
States and Canada, signed at Washington, January 11, 1909, proclaimed 
May 13, 1910. 11 p. State Dept. (Treaty series No. 548.) 

Naturalization laws and regulations, September 15, 1910. 29 p. 
Dept. of Commerce and Labor (Bureau of Immigration and Naturaliza- 
tion). 

Navigation laws of 1907, amendments to, 3rd supplement. October 
29, 1910. 22 p. Department of Commerce and Labor (Navigation 
Bureau). 

Reciprocity, list of references on. 2nd ed. 1910. 127 p. Paper, 15c. 
Library of Congress (Bibliography Division). 

Tariff, list of United States public documents relating to various tariff 
laws enacted by Congress and tariff laws of foreign countries, for sale 
by superintendent of documents. October, 1910. 34 p. Price list No. 
37, 2nd ed. Government Printing Office (Documents Office). 

United States public documents relating to political, military, and 
biographical history, diplomatic relations, etc., for sale by superintendent 
of documents. November, 1910. 117 p. Price list No. 50. Govern- 
ment Printing Office (Documents Office). 

1 When prices are given, the document in question may be obtained for the 


amount noted from the Superintendent of Documents, Government Printing 
Office, Washington, D. C. 
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White slave act, approved June 25, 1910. October 27, 1910. 3 p. 
Dept. of Justice (Bureau of Investigation). Paper, 5c. 


GREAT BRITAIN ? 

Aeronautics. Report of the Advisory Committee, for 1909-1910. 
(With appendices and diagrams.) (Cd. 5282.) 8s. 9d. 

Aliens Act, 1905. Return of alien passenger traffic between the 
United Kingdom and ports in Europe or within the Mediterranean Sea, 
and number of expulsion orders made, during the three months ended 
30th June, 1910. (Cd. 5310.) 2d. 

British India, Statistical abstract relating to, from 1899-1900 to 
1908-1909. 44th number. (Cd. 5345.) 1s. 6d. 

Cayman Islands (Jamaica), Report on the (with maps). Colonial 
Office. (Cd. 5274.) 64d. 

Consular Reports for 1909, Index to. (Cd. 5322.) 11d. 

Cyprus, Annual report for 1909-1910 (with map). (Cd. 5372.) 
14d. 

Emigrants Information Office handbooks: 1. Canada, March, 1910, 
23d.; 2. New South Wales, June, 1910, 1$d.; 3. Victoria, May, 1910, 
2d.; 4. South Australia, June, 1910, 14d.; 5. Queensland, March, 1910, 
14d.; 6. Western Australia, June, 1910, 2d.; 7. Tasmania, July, 1910, 
14d.; 8. New Zealand, April, 1910, 2d.; 9. Cape Colony, March, 1910, 
2d.; 10. Natal, March, 1910, 1$d.; 11. Transvaal, July, 1910, 14d.; 
12. Orange Free State, July, 1910, 1$d.; 13. Professional, July, 1910, 
5d.; 14. Emigration statutes and general, July, 1910, 44d.; 15. Bound 
volume containing handbooks 1 to 14, 5d.; Ceylon, 1910, 14d.; Malay 
States, with a chapter on the Straits Settlements, 7d.; Nyasaland Pro- 
tectorate, 64d.; West African Colonies, December, 1909, 7d.; West 
Indies, 74d. 

International Agricultural Institute, Further papers relative to the. 
(Cd. 5339.) 1s. 23d. 

International Congress of Physiotherapy, Report of the British dele- 
gate to the congress held at Paris, March 29-April 2, 1910. (Cd. 5309.) 
1d. 

Transvaal, Further correspondence relating to legislation affecting 
Asiatics in the. February, 1909, to August, 1910. (Cd. 5363.) 1s. 6d. 


2 Official publications of Great Britain, India and many of the British colonies 
may be purchased of Wyman & Sons, Ltd., Fetter Lane, E. C., London, England. 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


PERMANENT COURT OF ARBITRATION AT THE HAGUE 


Award of the Tribunal of Arbitration constituted under an Agreement 
Signed at Caracas, February 13, 1909, between the United States of 
America and the United States of Venezuela. 

October 25, 1910. 
[Official translation. ] 

By an agreement signed at Caracas the 13th of February 1909, the 
United States of America and of Venezuela have agreed to submit to a 
tribunal of arbitration, composed of three arbitrators, chosen from the 
Permanent Court of Arbitration, a claim of the United States of America 
against the United States of Venezuela ; 

This agreement states: 

The Arbitral Tribunal shall first decide whether the decision of Umpire Barge, 


in this case, in view of all the circumstances and under the principles of inter 


national law, is not void, and whether it must be considered to be so conclusive 
as to preclude a re-examination of the case on its merits. if the Arbitral 
Tribunal decides that said decision must be considered final, the case will be 
considered by the United States of America as closed; but on the other hand, 
if the Arbitral Tribunal decides that said decision of Umpire Barge should not 
be considered as final, the said Tribunal] shall then hear, examine and determine 


the case and render its decisions on its merits; 


In virtue of said agreement, the two governments respectively have 
named as arbitrators the following members of the Permanent Court of 
Arbitration : 

His Excellency Gonzalo de Quesada, Envoy Extraordinary and Min- 
ister Plenipotentiary of Cuba at Berlin, ete. ; 

His Excellency A. Beernaert, Minister of State, Member of the Cham- 
ber of Representatives of Belgium, etc. ; 

And the arbitrators so designated, in virtue of said agreement, have 
named as Umpire: 

Mr. H. Lammasch, Professor in the University of Vienna, Member 
of the Upper House of the Austrian Parliament, ete. ; 

The cases, countercases and conclusions have been duly submitted to 


the arbitrators and communicated to the parties ; 
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The parties have both pleaded and replied, both having pleaded the 
merits of the case, as well as the previous question, and the discussion 
was declared closed on October 19th, 1910; 

Upon which the Tribunal after mature deliberation pronounces as 
follows : 

Whereas by the terms of an agreement dated February 17th 1903, a 
mixed commission was charged with the decision of all claims owned 
(poseidas) by citizens of the United States of America against the Re- 
public of Venezuela, which shall not have been settled by a diplomatic 
agreement or by arbitration between the two governments and which 
shall have been presented by the United States of America; an umpire, 
to be named by Her Majesty the Queen of the Netherlands, was event- 
ually to give his final and conclusive decision (definitiva y concluyente) 
on any question upon which the commissioners might not have been able 
to agree ; 

Whereas the umpire thus appointed, Mr. Barge, has pronounced on 
the said claims on the 22nd of February 1904; 

Whereas it is assuredly in the interest of peace and the development 
of the institution of international arbitration, so essential to the well- 
being of nations, that on principle, such a decision be accepted, respected 
and carried out by the parties without any reservation, as it is laid down 
in Article 81 of the Convention for the Pacific Settlement of Inter- 
national Disputes of October 18th 1907; and besides no jurisdiction 
whatever has been instituted for reconsidering similar decisions ; 

But whereas in the present case, it having been argued that the de- 
cision is void, the parties have entered into a new agreement under date 
of the 13th of February 1909, according to which, without considering 
the conclusive character of the first decision, this Tribunal is called upon 
to decide whether the decision of Umpire Barge, in virtue of the cir- 
cumstances and in accordance with the principles of international law, 
be not void, and whether it must be considered so conclusive as to pre- 
clude a reexamination of the case on its merits; 

Whereas by the agreement of February 13th 1909, both parties have 
at least implicitly admitted, as vices involving the nullity of an arbitral 
decision, excessive exercise of jurisdiction and essential error in the 
judgment (exceso de poder y error esencial en el fallo) ; 

Whereas the plaintiff party alleges excessive exercise of jurisdiction 
and numerous errors in law and fact equivalent to essential error; 

Whereas, following the principles of equity in accordance with law, 
when an arbitral award embraces several independent claims, and conse- 
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quently several decisions, the nullity of one is without influence on any 
of the others, more especially when, as in the present case, the integrity 
and the good faith of the arbitrator are not questioned ; this being ground 
for pronouncing separately on each of the points at issue; 


I. As regards the 1,209,701.04 dollars: 


Whereas this Tribunal is in the first place called upon to decide 
whether the award of the umpire is void, and whether it must be con- 
sidered conclusive; and whereas this Tribunal would have to decide on 
the merits of the case only if the umpire’s award be declared void; 

Whereas it is alleged that the umpire deviated from the terms of the 
agreement by giving an inexact account of the GRELL Contract and the 
claim based on it, and in consequence thereof fell into an essential error: 
hut since the award reproduces said contract textually and in its entire 
tenor: whereas it is scarcely admissible that the umpire should have 
misunderstood the text and should have exceeded his authority by pro- 
nouncing on a claim which had not been submitted to him, by failing 
to appreciate the connection between the concession in question and 
exterior navigation, the umpire having decided in terminis, that “ the 
permission to navigate these channels was only annexed to the permission 
to call at Trinidad; ” 

Whereas the appreciation of the facts of the case and the interpre- 
tation of the documents were within the competence of the umpire and 
as his decisions, when based on such interpretation, are not subject to 
revision by this Tribunal, whose duty it is not to say if the case has been 
well or ill judged, but whether the award must be annulled; that if an 
arbitral decision could be disputed on the ground of erroneous apprecia- 
tion, apeal and revision, which the conventions of the Hague of 1899 
and 1907 made it their object to avert, would be the general rule: 

Whereas the point of view from which the umpire considered the 
claim of $513,000 (afterwards reduced in the conclusions of the United 
States of America to $335,000, and being part of said sum of 
$1,209,701.04), is the consequence of his interpretation of the contract 
of May 10, 1900, and of the relation between this contract and the decree 
of the same date; 

Whereas the circumstance that the umpire, not content to have based 
his award on his interpretation of the contracts, which of itself should 
be deemed sufficient, has invoked other subsidiary reasons, of a rather 
more technical character, cannot vitiate his decision; 
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Il. As regards the 19,200 dollars (100,000 bolivares): 


Whereas the agreement of February 17, 1903, did not invest the 
arbitrators with discretionary powers, but cbliged them to give their 
decision on a basis of absolute equity without regard to objections of a 
technical nature, or to the provisions of local legislation (con arreglo 
absoluto a la equidad, sin reparar en objeciones técnicas, ni en ias dis- 
posiciones de Ja legislacién local) ; 

Whereas excessive exercise of power may consist, not only in deciding 
a question not submitted to the arbitrators, but also in misinterpreting 
the express provisions of the agreement in respect of the way in which 
they are to reach their decisions, notably with regard to the legislation 
or the principles of law to be applied; 

Whereas the only motives for the rejection of the claim for 19,200 
dollars are: Ist, the absence of all appeal to the Venezuelan courts of 
justice, and 2nd, the omission of any previous notification of cession to 
the debtor, it being evident that “the circumstance that the question 
might be asked if on the day this claim was filed, this indebtedness was 
proved compellable,” could not serve as a justification of rejection ; 

Whereas it follows from the agreements of 1903 and 1909 — on which 
the present arbitration is based — that the United States of Venezuela 
had by convention renounced invoking the provisions of Article 14 of the 
GRELL contract and of Article 4 of the contract of May 10, 1900, and as 
at the date of said agreements it was, in fact, certain that no lawsuit 
between the parties had been brought before the Venezuelan courts and 
as the maintenance of Venezuelan jurisdiction with regard to these 
claims would have been incompatible and irreconcilable with the arbi- 
tration which had been instituted ; 

Whereas there is question not of the cession of a concession but of the 
cession of a debt, and as the omission to notify previously the cession 
of a debt constitutes but a failure to observe a prescription of local legis- 
lation, though a similar prescription also exists in other legislations, it 
cannot be considered as required by absolute equity, at least when the 
debtor vctually possessed knowledge of the cession and has paid neither 
the assignor nor the assignee ; 


III. As regards the 147,688.79 dollars: 
Whereas with regard to the 1,053 dollars for the transport of pas- 
sengers and merchandise in 1900 and the 25,845.20 dollars for the hire 
of the steamers Delta, Socorro, Mazparro, Guanare, Heroe, from July, 
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1900, to April, 1902, the award of the umpire is based only on the 
omission of previous notification of the cession to the Government of 
Venezuela or of the acceptance by it, this means of defense being elimi- 
nated by the agreement, as mentioned before ; 

Whereas the same might be said of the claim for 19,571.34 dollars 
for the restitution of national taxes, said to have been collected contrary 
to law, and of that of 3,509.22 dollars on account of the retention of the 
Bolivar; but as it has not been proved on the one hand that the taxes 
here under discussion belonged to those from which the Orinoco Shipping 
and Trading Company was exempt, and on the other hand that the fact 
objected to is proceeded from abuse of authority on the part of the 
Venezuelan consul; and as both claims must therefore be rejected on 
their merits, though on other grounds, the annulment of the award on 
this point would be without interest ; 

Whereas the decision of the umpire, allowing 27,692.31 dollars in- 
stead of 28,461.53 dollars for the retention and hire of the Masparro 
and Socorro from March 21 to September 18, 1902, as regards the 
769.22 dollars disallowed, is based here also only on the omission of 
notification of the cession of the debt; 

Whereas the umpire’s decision with regard to the other claims included 
under this head for the period after April 1, 1902, is based on a con- 
sideration of facts and on an interpretation of legal principles which 
are subject neither to re-examination nor to revision by this Tribunal, 
the decisions awarded on these points not being void; 


IV. As regards the 25,000 dollars: 


Whereas the claim for 25,000 dollars for counsel fees and expenses 
of litigation has been disallowed by the umpire in consequence of the 
rejection of the greater part of the claims of the United States of 
America, and as by the present award some of these claims having been 
admitted it seems equitable to allow part of this sum, which the Tribunal 
fixes ex aequo et bono at 7,000 dollars ; 

Whereas the Venezuelan law fixes the legal interest at 3% and as. 
under these conditions, the Tribunal, though aware of the insufficiency 
of this percentage, cannot allow more; 


FOR THESE REASONS: 


The Tribunal] declares void the award of Umpire Barge dated Febru- 
ary 22, 1904, on the four following points: 
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1°, as regards the 19,200 dollars; 
2°, as regards the 1,053 dollars; 

3°, as regards the 25,845.20 dollars; 

4°, as regards the 769.22 dollars deducted from the claim for 
28,461.53 dollars for the retention and hire of the Masparro and Socorro; 

And deciding, in consequence of the nullity thus recognized and by 
reason of the elements submitted to its appreciation : 

Declares these claims founded and allows to the United States of 
America, besides the sums allowed by the award of the umpire of Febru- 
ary 22, 1904, the sums of: 

1°. 19,200 dollars; 

2°. 1,053 dollars ; 

3°. 25,845.20 dollars ; 

4°. 769.22 dollars ; 
the whole with interest at 3 per cent from the date of the claim (June 
16, 1903), the whole to be paid within two months after the date of 
the present award ; 

Allows besides for the indemnification of counsel fees and expenses of 
litigation 7,000 dollars ; 

Rejects the claim for the surplus, the award of Umpire Barge of Feb- 
ruary 22, 1904, preserving, save for the above points, its full and entire 
effect. 

Done at The Hague in the Permanent Court of Arbitration in tripli- 
cate original, October 25, 1910. 

The President: LamMascu. 
The Secretary general: MicHIELS VAN VERDUYNEN. 


COURT OF CLAIMS OF THE UNITED STATES 
(FRENCH SPOLIATIONS) 


Brig “‘ Freemason,” George Bunker, Master 
November 14, 1910. 


PEELLE, Ch. J., delivered the opinion of the court. 

On July 15, 1797, the brig Freemason, George Bunker, master, while 
sailing on a peaceful commercial voyage from Baltimore to Bremen, was 
captured by the French privateer Dragon, Capt. Jean Eudes, and taken 
to the port of Paimpol, France, where, on August 14, 1797, the vessel 
and cargo were condemned for the benefit of the captors by the tribunal 


| 
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of commerce sitting at Paimpol on the ground that the sea letter or pass- 
port on board the vessel was not in conformity with the treaty between 
France and the United States of February 6, 1778, and that the réle 
d’equipage was not in legal form. On appeal the decree was affirmed on 
September 29, 1797, by the civil tribunal of the Department of the Coasts 
of the North sitting at St. Brieu, but whether the property so condemned 
was sold and became a total loss, even if that were material, is not shown 
by competent evidence. No appeal was taken to the Court of Cassation 
then open to the owners, nor was an appeal taken to the Council of Prizes 
established in March, 1800. 

The illegality of the condemnation is conceded by the defendants, but 
they insist that the vessel was not definitively condemned at the date of 
the treaty of September 30, 1800, between France and the United States: 
that the Civil Tribunal of the Department of the Coasts of the North 
sitting at St. Brieu was not a court of last resort, though recited in its 
decree that its decision was “by judgment in last resort on the appeal 
from that of the tribunal of commerce sitting at Port Paimpol.” This 
contention as to an appeal is based on a letter dated February 27, 1807, 
from one De la Grange to Agent F. Skipwith, esq., introduced in evi- 
dence, from which it appears that an examination had been made by him 
of the proceedings in the Council of Prizes in the case of the Freemason. 
and while it is stated that an appeal was entered to the tribunal civil 
des cotes du Nord, there was no judgment of the latter tribunal and that 
the vessel had not been definitively condemned; but the statement that 
there was no judgment is an error, as the decree of condemnation of the 
tribunal civil des cotes du Nord is in the record, and recites that it was 
in last resort. So the question is, Was said decision final, or should the 
owners have taken an appeal to the Court of Cassation at the time, or 
later to the Council of Prizes, which latter was established, as before 
stated, in March, 1800, as a political branch acting under instructions 
of the government in an administrative rather than in a judicial way? 
(Brig North Carolina vy. United States, 36 C. Cls., 52-60.) 

Was the decree of affirmance final? That is to say, was it a definitive 
condemnation within the meaning of article 4 of the treaty, which 


provides: 

Property captured and not yet definitively condemned, or which may be eap- 
tured before the exchange of ratifications (contraband goods destined to an 
enemy's port excepted), shall be mutually restored on the following proofs of 


ownerships, viz: 
* * * * 7 


DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 237 


This article shall take effect from the date of the signature of the present 
convention. And if, from the date of said signature, any property shall be con- 
demned contrary to the intent of the said convention, before the knowledge of 
this stipulation shall be obtained, the property so condemned shall without delay 
be restored or paid for. (Public Treaties of the United States, 715.) 8 Stat. 
L. 178. 


In the case of the ship T’om (29 C. Cls., 69-88), following the ruling 
in the case of the schooner Peggy (1 Cranch R., 103, 107), it was held 
that “if a substantial right of appeal existed on the 30th of September, 
1800, the prior decree of a prize court did not on that day constitute 
‘definitive’ condemnation of the property.” But the court adds that 
such substantial right “ must have been real, 7. e., practically within the 
reach of the American master whose vessel had been lawlessly seized 
and illegally condemned.” Further, that while “ substantial redress was 
within the reach of those claimants whose vessels had been condemned 
by prize courts sitting in France, * * * none existed for those whose 
vessels were condemned in the West Indies or in some of the Spanish 
ports.” But as in that case the condemnation was not in the West Indies, 
the language referred to in that respect was withdrawn from the opinion 
on the motion for a new trial (39 C. Cls., 290). 

In the case of the ship Apollo (35 C. Cls., 411, 420) the court on the 
question of appeal applied the ruling in the Peggy (supra). In the case 
of the brig North Carolina (supra) the vessel was captured and taken 
into the Swedish island of St. Bartholomew, where the vessel and cargo 
were sold by the captors, and two days later the French Tribunal of 
(Commerce and Prizes sitting at Basseterre, Guadeloupe, unlawfully con- 
demned said vessel and cargo, confirming the capture and ordering the 
sale of the vessel, whereby the same became a total loss to the owners. 
But whether the French Tribunal of Commerce and Prizes (owing to 
the absence of the res) was or was not without jurisdiction, the court 
held that “ the vessel and cargo were not definitively condemned ; ” and, 
therefore, the owners were remitted to the remedy of having the vessel 
and cargo restored. But the court held that as the res had ceased to 
exist and could not be restored, the demand for indemnity was not ex- 
tinguished. This latter holding, however, was not in harmony with the 
provision of the treaty cited providing for payment in case of failure to 
restore and in this respect is not in harmony with the ruling in the Peggy 
(supra ). 

It is no answer to say that the decree was in conformity with the 
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French law and, therefore, an appeal to the Court of Cassation or to 
the Council of Prizes would have been useless, or that the decree of 
the civi! tribunal was final when a substantial right of appeal existed, 
as it did in the present case. True, as said in the Peggy (p. 108), the 
decree was “ final in relation to the power of the court, but not in re:a- 
tion to the property itself, unless it be acquiesced under.” By the terms 
of the treaty it was the property in controversy that was directed to be 
restored. It was also there said: 

An interlocutory order for a sale is not a condemnation. A stipulation, then, 
for the restoration of vessels not yet condemned would, on this construction, 
comprehend as many cases as a stipulation for the restoration of such as are 
not definitively condemned. Every condemnation is final as to the court which 
pronounces it, but no other difference is conceived between a condemnation and 
a final condemnation than that the one terminates definitely the controversy 
between the parties and the other leaves that controversy still depending. 


See Sharon v. Hill, 26 Fed. R. 337, 389, citing Hills v. Sherwood, 33 
Cal. 478. Hence, if there had been an appeal in this case the decree of 
condemnation might have been reversed and the property ordered restored. 
The condemnation was in France. An appeal was open and accessible. 
Therefore the owners can not in the face of the treaty justify their 
silence or claim by accepting the decree of an inferior court as final, 
though the property may theretofore have been sold. This for the reason 
that the liability was that of France and not the captors. 

In response to the contention that the court could take no notice of 
the stipulation in the treaty “for the restoration of property not yet 
definitively condemned,” the court, referring to the provisions of the 
Constitution declaring a treaty to be the supreme law of the land, in 
effect held that where a treaty affects the rights of parties litigating in 
court the treaty was as much binding upon those rights and was as much 
to be regarded by the court as an act of Congress. This ruling was 
followed in the case of De Lima v. Bidwell, 182 U. 8. 1, 195. 

In the face of this decision in the Peggy, can the court hold that 
though a substantial right of appeal existed and was accessible to the 
owners, they are excused therefrom on the ground that the property 
may have been sold and disposed of under the decree of an inferior court ? 
We think not. As was said by the court in the case of the brig North 


Carolina (supra). 


Apart from the treaty of 1800, it is the duty of the owners of a captured vessel 
to exhaust their legal remedy against the captors before they can assert a lia- 
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bility on the part of the belligerent Government whose privateers have seized 


their goods. 


Such also was the decision of the court in the case of the ship Tom 
(supra), where, at page 88, it was said, 

If, then, France would have been entitled to have the remedy against the 
captors exhausted before she could be held responsible for their captures, much 
more may the United States insist upon the same defense, they having assumed 
no debt or obligation which the treaty of 1800 contemplated would be borne by 
the French Government or French citizens. 


To the rule thus announced, however, the court held that a substan- 
tial right of appeal must have been practically within the reach of an 
American master; that while such right did exist in prize courts sitting 
in France there was no such right practical from prize courts sitting in 
the West Indies. That is to say, the legal demand to indemnity against 
France continued notwithstanding the owners’ failure to exhaust their 
remedy against the captors. This, however, was because an appeal was 
impractical, and not because the property had been sold, 1. e., the sale 
of the property did not affect the right of or duty to appeal. 

Congress, however, in the jurisdictional act has restricted the court 
in determining the validity of such claims “ to the rules of law, municipal 
and international, and the treaties of the United States,” thereby limit- 
ing the liability of the United States to claims that would have been 
valid against France under the same rules. 

In the case of the ship Appollo (supra) the condemnation was by a 
French consul sitting as a prize court in Spain, whose decree was affirmed 
by the civil tribunal at Nantes, but in the meantime the property had 
been delivered to the captor and sold. An appeal was taken therefrom 
to the Council of Prizes, where the case was pending at the time of the 
treaty of 1800. Thereafter and before the exchange of ratifications the 
decree was reversed and restitution of the vessel and cargo was ordered. 
The vessel was, in addition, partially burned in tarring and became 
valueless, so that restitution of the property became impossible and, in 
the meantime, also, the captor had become insolvent. And in respect 
thereto the court said: 

By article 5 of the treaty of 1803 (Public Treaties of the United States, p. 
236), referring to the debts due from France to citizens of the United States 
contracted before the convention of September 30, 1800, and such as were due 


for “ prizes made at sea in which the appeal had been properly lodged,” it was 


provided: “The preceding articles shall apply only, first, to captures of which 
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the Council of Prizes shall have ordered restitution, it being well understood that 
the claimant can not have recourse to the United States otherwise than he might 
have had to the Government of the French Republic, and only in case of insuffi- 
ciency of the captors.” * * * 

Thus, where the Council of Prizes had ordered property restored, as in the 
case at bar, and restitution of the property or a money equivalent failed by 
reason of the “insufficiency of the captor,” France recognized her liability to 
make good such loss by a money equivalent; and such is the general rule. 


(Broom’s Legal Maxims, pp. 247, 248.) 


) the vessel was captured and 


In case of the Poll Cary (45 C. Cls. 
taken to Grandville, France, where the Tribunal of Commerce ordered 
the release of the vessel and cargo. On appeal therefrom by the captors 
to the Civil Tribunal of Commerce of the Department of the Channel, 
they reversed the decree and condemned the vessel and cargo as lawful 
prize, but on appeal therefrom by the owners of the vessel to the Council 
of Prizes the vessel and cargo were released without damages. The 
owner complained to the American consul that he was without security 
from the privateer, which complaint was laid before the French minister 
of exterior relations, who transmitted the complaint to his government, 
but what became of it was not disclosed in the case. 

But as no claim was made or restitution demanded the court reached 
the conclusion, from the history attending the whole transaction, that 
the treaty of 1800 had not been violated by France, and this was strength- 
ened from the fact that there was no protest. to the American consul 
subsequent to the final decree, nor by the master on his return to the 
United States, who appears to have collected damages, which was, doubt- 
less, the reason of the release of the vessel and cargo without damages. 
The court held that as the Council of Prizes had, on November 29, 1800, 
released the vessel and cargo, the claim came within the fourth article 
of the treaty and the property should have been restored to the owners. 
Hence there was no claim to indemnity under article 2 of the treaty. 

In the case of the ship Governor Bowdoin (36 C. Cls. 338), the vessel 
was seized and carried into the Isle of France, where restitution was 
ordered by the Tribunal of Commerce, but on appeal the civil tribunal 
reverses the decree and condemns the vessel and cargo. The master 
gives notice of an appeal to the Court of Cassation and requests that 
the captors be required to give security, but the court refuses and orders 


the sale of the vessel and cargo. 
While it was held that a declaration of an intent to appeal did not 
raise a presumption that an appeal was taken, the court said that under 
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the circumstances there was nothing to appeal for. ‘That the owners 
were not required to do a vain thing for the protection of the French 
Government. 

However, as the condemnation was in the Isle of France, 9,000 miles 
distant from the Court of Cassation in France, the court held that the 
owners were not obliged to appeal, and, not being obliged to appeal, their 
claim to indemnity, whether the property had been sold or not, was 
established. Here the condemnation was in France, where the courts 
of last resort were open to the owners, and if they could not have secured 
restitution of the vessel and cargo, they could have pursued the captors 
for their value and, failing, would have established a valid diplomatic 
claim against France. 

Furthermore, if we were to accept the letter of Skipwith, heretofore 
referred to, as competent evidence, then an appeal was taken to the 
Council of Prizes and was pending there at the date of the treaty of 
1800. But we prefer to dispose of this case without reference to the 
competency or incompetency of said letter, believing that under the treaty 
the rules of international law and the decisions of the highest courts 
and of this court that it was the duty of the owners of the vessel so 
captured in France to exhaust their remedy on appeal as a condition 
precedent to the establishment of a diplomatic claim to indemnity. 
As was said by the court in the case of the ship Tom (supra) at page 88, 

Whether a claimant exercised his right or not; whether the appellate juris- 
diction was friendly or unfriendly, known or unknown; whether the course pur- 
sued by the French Government was fair and judicial or such as to make the 


remedy hardly worth pursuing, are conditions which do not modify the effect 
of the treaty or affect the present liability of the United States. 


In other words, the neglect or failure of the owners to pursue and 
exhaust their remedy can not be construed to operate as changing the 
liability of France as it existed at the time, or the consequent liability 
of the United States under the act of our jurisdiction. 

The liability was that of France, as she had authorized the capture, 
and presumably had taken security from the privateer at the time of 
issuing her a commission by way of indemnity against her unlawful 
conduct or violation of instructions (Hall’s Int. Law, sec. 180). There- 
fore, the right to the captured property vested primarily in France, 
and whether such captures were made by a public or private armed 
vessel no individual had or could acquire any interest therein without 
her sanction. (Kent’s Com., vol. 1, pt. 1, p. 100; Pistoye and Duverdy, 
157; The Elsebe, 5 C. Rob. 181.) 
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Hence, had the owners exhausted their remedy by appeal, whether 
the vessel was sold and could not, for that reason, be restored, or whether 
it had not been definitively condemned, France would have been liable 
either for the restoration of the property or its value, and to her the 
owners looked, as the United States did later, not only under the rules 
of international law, but under the treaties which were entered into 
between the two governments. 

As the condemnation in this case was in France, where the right of 
appeal was accessible and open to the owners, they should have exhausted 
their remedy without reference to the probability or improbability of the 
court’s action, and, not having done so, they are not entitled to indem- 
nity under the retrenchment of the second article of the treaty of 1800. 

The findings and this opinion will accordingly be certified to Congress. 


SUPREME COURT OF THE PHILIPPINE ISLANDS 
The United States v. H. N. Bull 


January 15, 1910. 
ELLIOTT, J.: 

The appellant was convicted in the Court of First Instance of a viola- 
tion of section 1 of Act No. 55, as amended by section 1 of Act No. 275, 
and from the judgment entered thereon appealed to this court, where 
under proper assignments of error he contends: (1) That the complaint 
does not state facts sufficient to confer jurisdiction upon the court; 
(2) that under the evidence the trial court was without jurisdiction to 
hear and determine the case; (3) that Act No. 55 as amended is in viola- 
tion of certain provisions of the Constitution of the United States, and 
void as applied to the facts of this case; and (4) that the evidence is 
insufficient to support the conviction. 

The information alleges: 

That on and for many months prior to the 2d day of December, 1908, the said 
H. N. Bull was then and there master of a steam sailing vessel known as the 
steamship Standard, which vessel was then and there engaged in carrying and 
transporting cattle, carabaos, and other animals from a foreign port, to wit, the 
port of Ampieng, Formosa, to the port and city of Manila, Philippine Islands; 
that the said accused H. N. Bull, while master of said vessel, as aforesaid, 
on or about the 2d day of December, 1908, did then and there willfully, unlaw- 
fully, and wrongfully carry, transport, and bring into the port and city of 


Manila, aboard said vessel, from the port of Ampieng, Formosa, six hundred and 
(677) head of cattle and carabaos, without providing suitable 


seventy-seven 
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means for securing said animals while in transit, so as to avoid cruelty and 
unnecessary suffering to the said animals, in this, to wit, that the said H. N. 
Bull, master, as aforesaid, did then and there fail to provide stalls for said 
animals so in transit and suitable means for tying and securing said animals 
in a proper manner, and did then and there cause some of said animals to be 
tied by means of rings passed through their noses, and allow and permit others 
to be transported loose in the hold and on the deck of said vessel without being 
tied or secured in stalls, and all without bedding; that by reason of the afore- 
said neglect and failure of the accused to provide suitable means for securing 
said animals while so in transit, the noses of some of said animals were cruelly 
torn, and many of said animals were tossed about upon the decks and hold of 
said vessel, and cruelly wounded, bruised, and killed. 

All contrary to the provisions of Acts No. 55 and No. 275 of the Philippine 
Commission. 


Section 1 of Act No. 55, which went into effect January 1, 1901, 
provides that — 

The owners or masters of steam, sailing, or other vessels, carrying or transport- 
porting cattle, sheep, swine, or other animals, from one port in the Philipp ne 
Islands to another, or from any foreign port to any port within the Philippine 
Islands, shall carry with them upon the vessels carrying such animals, sufficient 
forage and fresh water to provide for the suitable sustenance of such animals 
during the ordinary period occupied by the vessel in passage from the port of 
shipment to the pert of debarkation, and shall cause such animals to be pro 
vided with adequate forage and fresh water at least once in every twenty-four 
hours from the time that the animals are embarked to the time of their final 
debarkation, 

By Act No. 275, enacted October 23, 1901, Act No. 55 was amended 
ly adding to section 1 thereof the following : 

The owner or masters of steam, sailing, or other vessels, carrying or transport- 
ing sheep, cattle, swine, or other animals from one port in the Philippine Islands 
to another, or from any foreign port to any port within the Philippine Islands, 
shall provide suitable means for securing such animals while in transit, so as to 
avoid all cruelty and unnecessary suffering to the animals, and suitable and 
proper facilities for loading and unloading cattle or other animals upon or from 
vessels upon which they are transported, without cruelty or unnecessary suffering. 
It is hereby made unlawful to load or unload cattle upon or from vessels by 
swinging them over the side by means of ropes or chains attached to the horns. 


Section 3 of Act No. 55 provides that — 

Any owner or master of a vessel or custodian of such animals, who knowingly 
and willfully fails to comply with the provisions of section 1, shall, for every such 
failure, be liable to pay a penalty of not less than one hundred dollars nor more 
than five hundred dollars, United States money, for each offense. Prosecutions 
under this Act may be instituted in any Court of First Instance or any provost 
court organized in the province or port in which such animals are disembarked. 


244 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


1. It is contended that the information is insufficient because it does 
not state that the court was sitting at a port where the cattle were dis- 
embarked, or that the offense was committed on board a vessel registered 
and licensed under the laws of the Philippine Islands. 

Act No. 55 confers jurisdiction over the offense created thereby on 
Courts of First Instance or any provost court organized in the province 
or port in which such animals are disembarked, and there is nothing 
inconsistent therewith in Act No. 136, which provides generally for the 
organization of the courts of the Philippine Islands. Act No. 400 
merely extends the general jurisdiction of the courts over certain offenses 
committed on the high seas, or beyond the jurisdiction of any country, 
or within any of the waters of the Philippine Islands on board a ship 
or water craft of any kind registered or licensed in the Philippine 
Islands, in accordance with the laws thereof. (U.S. v. Fowler, 1 Phil. 
Rep. 614.) This jurisdiction may be exercised by the Court of First 
Instance in any province into which such ship or water craft upon which 
the offense or crime was committed, shall come after the commission 
thereof. Had this offense been committed upon a ship carrying a 
Philippine registry, there could have been no doubt of the jurisdiction 
of the court, because it is expressly conferred, and the Act is in accord- 
ance with well recognized and established public law. But the Standard 
was a Norwegian vessel, and it is conceded that it was not registered 
or licensed in the Philippine Islands under the laws thereof. We have 
then the question whether the court had jurisdiction over an offense 
of this character, committed on board a foreign ship by the master 
thereof, when the neglect and omission which constitutes the offense 
continued during the time the ship was within the territorial waters 
cf the United States. No court of the Philippine Islands had jurisdie- 
tion over an offense or crime committed on the high seas or within the 
territorial waters of any other country, but when she came within three 
miles of a line drawn from the headlands which embrace the entrance to 
Manila Bay, she was within territorial waters, and a new set of prin- 
ciples became applicable. (Wheaton, Int. Law (Dana ed.), p. 255, note 
105; Bonfils, Le Droit Int., sec. 490 et seqg.; Latour, La Mer Ter., ch. 1.) 
The ship and her crew were then subject to the jurisdiction of the terri- 
torial sovereign subject to such limitations as have been conceded by 
that sovereignty through the proper political agency. This offense was 
committed within territorial waters. From the line which determines 
these waters the Standard must have traveled at least 25 miles before 
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she came to anchor. During that part of her voyage the violation of 
the statute continued, and as far as the jurisdiction of the court is con- 
cerned, it is immaterial that the same conditions may have existed while 
the vessel was on the high seas. The offense, assuming that it originated 
at the port of departure in Formosa, was a continuing one, and every 
element necessary to constitute it existed during the vovage across the 
territorial waters. The completed forbidden act was done within Ameri- 
can waters, and the court therefore had jurisdiction over the subject- 
matter of the offense and the person of the offender. 

The offense then was thus committed within the territorial jurisdic- 
tion of the court, but the objection to the jurisdiction raises the further 
question whether that jurisdiction is restricted by the fact of the nation- 
ality of the ship. Every state has complete control and jurisdiction 
over its territorial waters. According to strict legal right, even public 
vessels may not enter the ports of a friendly power without permission, 
but it is now conceded that in the absence of a prohibition such ports 
ure considered as open to the public ships of all friendly powers. The 
exemption of such vessels from local jurisdiction while within such 
waters was not established until within comparatively recent times. In 
1794, Attorney-General Bradford, and in 1796 Attorney-General Lee, 
rendered opinions to the effect that “ the laws of nations invest the com- 
mander of a foreign ship of war with no exemption from the jurisdic- 
tion of the country into which he comes.” (1 Op. U. 8. Attys.-Gen. 46, 
87.) This theory was also supported by Lord Stowell in an opinion 
given by him to the British Government as late as 1820. In the lead- 
ing case of The Schooner Exchange v. McFadden (7 Cranch (U. S.), 
116, 144), Chief Justice Marshall said that the implied license under 
which such vessels enter a friendly port may reasonably be construed as 
‘containing exemption from jurisdiction of the sovereign within whose 
territory she claims the rights of hospitality.” The principle was 
accepted by the Geneva Arbitration Tribunal, which announced that 
“the privilege of exterritoriality accorded to vessels of war has been 
admitted in the law of nations; not as an absolute right, but solely as 
a proceeding founded on the principle of courtesy and mutual deference 
between nations.” (2 Moore, Int. Law Dig., secs. 252 and 254; Hall, 
Int. Law, sec. 55; Taylor, Int. Law, sec. 256; Ortolan, Dip. de la 
Mer, 2. ¢. x.) 

Such vessels are therefore permitted during times of peace to come 
and go freely. Local officials exercise but little control over their actions, 
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and offenses committed by their crews are justiciable by their own officers 
acting under the laws to which they primarily owe allegiance. This 
limitation upon the general principle of territorial sovereignty is based 
entirely upon comity and convenience, and finds its justification in the 
fact that experience shows that such vessels are generally careful to 
respect local laws and regulations which are essential to the health, 
order, and well-being of the port. But comity and convenience does 
not require the extension of the same degree cf exemption to merchant 
vessels, There are two well-defined theories as to the extent of the 
immunities ordinarily granted to them. According to the French theory 
and practice, matters happening on beard a merchant ship which do not 
concern the tranquillity of the pert or persons foreign to the crew, are 
justiciable only by the courts of the country to which the vessel belongs. 
The French courts therefore claim exclusive jurisdiction over crimes 
committed on board French merchant vessels in foreign ports by one 
member of the crew against another. (See Bonfils, Le Droit Int. (quat. 
ed.), secs. 624-628: Martens, Le Droit Int., tome 2, pp. 338, 359; Orto- 
lan, Dip. de la Mer, tit. 1, p. 292; Masse, Droit Int., tome 2, p. 63.) 
Such jurisdiction has never been admitted or claimed by Great Britain 
as a right, although she has frequently conceded it by treaties. — (IITal- 
leck, Int. Law (Baker’s ed.), vol. 1, 231; British Territorial Waters 
Act, 1878.) Writers who consider exterritoriality as a fact instead of 
a theory have sought to restrict local jurisdiction, but Hall, who is doubt- 
less the leading English authority, says that — 

It is admitted by the most thoroughgoing asserters of the territoriality of 
merchant vessels that so soon as the latter enter the ports of a foreign state they 
hecome subject to the local jurisdiction on all points in which the interest of the 


country are touched. (Hall, Int. Law, p. 263.) 


The United States has adhered consistently to the view that when a 
merchant vessel enters a foreign port it is subject to the jurisdiction 
of the local authorities, unless the local sovereignty has by act of acqui- 
escence or through treaty arrangements consented to waive a portion of 
such jurisdiction. (15 Op. Attys.-Gen., U. S. 178; 2 Moore, Int. Law 
Dig., sec. 204; Article by Dean Gregory, Mich. Law Review, vol. II, No. 
5.) Chief Justice Marshall. in the case of The Exchange. said that — 

When merchant vessels enter for the purposes of trade. it would be obvionsly 
inconvenient and dangerous to societv and would subject the laws to continual 
infraction and the government to devradation if such individual mercharts did 
not owe temporary and local allegiance, and were not amenable to the jurisdiction 


of the country. 
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The Supreme Court of the United States has recently said that the 
merchant vessels of one country visting the ports of another for the pur- 
pose of trade, subject themselves to the laws which govern the ports they 
visit, so long as they remain; and this as well in war as in peace, unless 
otherwise provided by treaty. (U.S. v. Diekelman, 92 U. 5. 520-525.) 

Certain limitations upon the jurisdiction of the local courts are 
imposed by article 13 of the treaty of commerce and navigation between 
Sweden and Norway and the United States, of July 4, 1827, which con- 
cedes to the consuls, vice-consuls, or consular agents of each country 
“the right to sit as judges and arbitrators in such differences as may 
arise between the captains and crews of the vessels belonging to the nation 
whose interests are committed to their charge, without the interference 
of the local authorities, unless the conduct of the crews or of the cap- 
tains should disturb the order or tranquillity of the country.” (Comp. 
of ‘Treaties in Force, 1904, p. 754.) This exception applies to contro- 
versies between the members of the ship’s company, and particularly 
to disputes regarding wages. (2 Moore, Int. Law Dig., sec. 206, p. 318; 
Tellefsen v. Fee, 168 Mass. 188.) The order and tranquillity of the 
country are affected by many events which do not amount to a riot or 
general public disturbance. Thus an assault by one member of the crew 
upon another, committed upon the ship, of which the public may have 
no knowledge whatever, is not by this treaty withdrawn from the cog- 
nizance of the local authorities. 

In 1876 the mates of the Swedish bark Frederike and Carolina 
engaged in a “ quarrel” on board the vessel in the port of Galveston, 
Texas. They were prosecuted before a justice of the peace, but the 
('nited States district attorney was instructed by the government to take 
the necessary steps to have the proceedings dismissed, and the aid of the 
governor of Texas was invoked with the view to “ guard against a reneti- 
tion of similar proceedings.” (Mr. Fish, Secretary of State, io Mr. 
Grip, Swedish and Norwegian chargé, May 16, 1876; Moore Int. Law 
Dig.) It does not appear that this “quarrel” was of such a nature 
as to amount to a breach of the criminal laws of Texas, but when in 
1879 the mate of the Norwegian bark Livingston was prosecuted in the 
courts of Philadelphia county for an assault and battery committed 
on board the ship while lying in the port of Philadelphia, it was held 
that there was nothing in the treaty which deprived the local courts of 
jurisdiction. (Commonwealth v. Luckness, 14 Phila. (Pa.), 363.) Ren- 
resentations were made through diplomatic channels to the State Depart- 
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ment, and on July 30, 1880, Mr. Evarts, Secretary of State, wrote to 
Count Lewenhaupt, the Swedish and Norwegian minister, as follows: 


I have the honor to state that | have given the matter careful consideration in 
connection with the views and suggestion of your note and the provisions of the 
thirteenth article of the Treaty of 1827 between the United States and Sweden 
and Norway. The stipulations contained in the last clause of that article * * * 
are those under which it is contended by you that jurisdiction is conferred on the 
consular officers, not only in regard to such differences of a civil nature growing 
out of the contract of engagement of the seamen, but also as to disposing ol 
controversies resulting from personal violence involving offenses for which the 
party may be held amenable under the local criminal law. 

This Government does not view the article in question as susceptible of such 
broad interpretation. The jurisdiction conferred upon the consuls is conceived 
to be limited to their right to sit as judges or arbitrators in such differences as 
may arise between captains and crews of the vessels, where such differences do 
not involve on the part of the captain or crew a disturbance of the order or tran- 
quillity of the country. When, however, a complaint is made to a local magis- 
trate, either by the captain or one or more of the crew of the vessel, involving the 
disturbance of the order or tranquillity of the country, it is competent for such 
magistrate to take cognizance of the matter in furtherance of the local Jaws, and 
under such circumstances in the United States it becomes a public duty which 
the judge or magistrate is not at liberty voluntarily to forego. In all such 
cases it must necessarily be left to the local judicial authorities whether the 
procedure shall take place in the United States or in Sweden to determine if in 
fact there has been such disturbance of the local order and tranquillity, and if 
the complaint is supported by such proof as results in the conviction of the party 
accused, to visit upon the offenders such punishment as may be defined against 
the offense by the municipal law of the place. (Moore, Int. Law Dig., vol. 2, 
p- 315.) 


The treaty does not therefore deprive the local courts of jurisdiction 
over offenses committed on board a merchant vessel by one member of 
the crew against another, which amount to a disturbance of the order 
or tranquillity of the country, and a fair and reasonable construction 
of the language requires us to hold that any violation of criminal laws 
disturbs the order or tranquillity of the country. The offense with 
which the appellant is charged had nothing to do with any difference 
between the captain and the crew. It was a violation by the master of 
the criminal law of the country into whose port he came. We thus find 
that neither by reason of the nationality of the vessel, the place of the 
commission of the offense, or the prohibitions of any treaty or general 
principle of public law, are the courts of the Philippine Islands deprived 
of jurisdiction over the offense charged in the information in this case. 
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It is further contended that the complaint is defective, because it does 
not allege that the animals were disembarked at the port of Manila, an 
allegation which it is claimed is essential to the jurisdiction of the court 
sitting at that port. To hold with the appellant upon this issue would 
be to construe the language of the complaint very strictly against the 
government. The disembarkation of the animals is not necessary in 
order to constitute the completed offense, and a reasonable construction 
of the language of the statute confers jurisdiction upon the court sitting 
at the port into which the animals are brought. They are then within 
the territorial jurisdiction of the court, and the mere fact of their dis- 
embarkation is immaterial so far as jurisdiction is concerned. This 
might be different if the disembarkation of the animals constituted a 
constituent element in the offense, but it does not. 

It is also contended that the information is insufficient because it 
fails to allege that the defendant knowingly and willfully failed to pro- 
vide suitable means for securing said animals while in transit, so as to 
avoid cruelty and unnecessary suffering. The allegation of the com- 
plaint that the act was committed willfully includes the allegation that 
it was committed knowingly. As said in Woodhouse v. Rio Grande R. R. 
Company (67 Tex. 416), “the word ‘ willfully’ carries the idea, when 
used in connection with an act forbidden by law, that the act must be 
done knowingly or intentionally ; that, with knowledge, the will consented 
to, designed, and directed the act.” So in Wong v. City of Astoria (13 
Oregon, 538), it was said: “ The first one is that the complaint did not 
show, in the words of the ordinance, that the appellant ‘ knowingly ’ 
did the act complained of. This point, I think, was fully answered by 
the respondent’s counsel — that the words ‘ willfully’ and ‘ knowingly ’ 
conveyed the same meaning. To ‘ willfully’ do an act implies that it 
was done by design — done for a set purpose; and I think that it would 
necessarily follow that it was ‘knowingly’ done.” To the same effect 
is Johnson v. The People (94 Ill. 505), which seems to be on all fours 
with the present case. 

The evidence shows not only that the defendant’s acts were knowingly 
done, but his defense rests upon the assertion that “according to his 
experience, the system of carrying cattle loose upon the decks and in 
the hold is preferable and more secure to the life and comfort of the 
animals.” It was conclusively proven that what was done was done 
knowingly and intentionally. 

In charging an offense under section 6 of General Orders, No. 58, 
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paragraph 3, it is only necessary to state the act or omission complained 
of as constituting a crime or public offense in ordinary and concise lan- 
guage, without repetition. Jt need not necessarily be in the words of 
the statute, but it must be in such form as to enable a person of common 
understanding to know what is intended and the court to pronounce 
judgment according to right. A complaint which complies with this 
requirement is good. (U.S. v. Sarabia, 4 Phil. Rep. 566.) 

The act, which is in the English language, imposes upon the master 
of a vessel the duty to “ provide suitable means for securing such animals 
while in transit, so as to avoid all cruelty and unnecessary suffering to 
the animals.” The allegation of the complaint as it reads in English 
is that the defendant willfully, unlawfully, and wrongfully carried the 
cattle “ without providing suitable means for securing said animals 
while in transit, so as to avoid cruelty and umnecessary suffering to the 
said animals in this * * * that by reason of the aforesaid neglect 
and failure of the accused to provide suitable means for securing said 
animals while so in transit, the noses of some of said animals were 
cruelly torn, and many of said animals were tossed about upon the decks 
and hold of said vessel, and cruelly wounded, bruised, and killed.” 

The appellant contends that the language of the Spanish text of the 
information does not charge him with failure to provide * sufficient ” and 
“adequate” means. The words used are “ medios suficientes” and 
‘medios adecuados.” In view of the fact that the original complaint 
was prepared in English, and that the word “ suitable” is translatable 
by the words “ adecuado,” “ suficiente,” and “ conveniente,” according 
to the context and circumstances, we determine this point against the 
appellant, particularly in view of the fact that the objection was not 
made in the court below, and that the evidence clearly shows a failure 
to provide “ suitable means for the protection of the animals.” 

2. The appellant’s argument against the constitutionality of Act No. 
55 and the amendment thereto seems to rest upon a fundamentally 
erroneous conception of the constitutional law of these islands. The 
statute penalizes acts and omissions incidental to the transportation of 
live stock between foreign ports and ports of the Phlippine Islands, and 
had a similar statute regulating commerce with its ports been enacted 
by the legislature of cne of the States of the Union, it would doubtless 
have been in violation of Article I, section 3, of the Constitution of the 
United States. (Stubbs rv. People (Colo.), 11 L. R. A., N.S., 1071.) 

But the Philippine Islands is not a State, and its relation to the United 
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States is coatrolled by constitutional principles different from those which 
apply to States of the Union. The importance of the question thus 
presented requires a statement of the principles which govern those 
relations, and consideration of the nature and extent of the legislative 
power of the Philippine Commission and the Legislature of the Philip- 
pines. After much discussion and considerable diversity of opinion, 
certain applicable constitutional doctrines are established. 

The Constitution confers upon the United States the express power 
to make war and treaties, and it has the power possessed by all nations 
Territory thus acquired 


of 


to acquire territory by conquest or treaty. 
belongs to the United States, and to guard against the possibility 
the power of Congress to provide for its government being questioned, 
the framers of the Constitution provided in express terms that Con- 
gress should have the power “ to dispose of and make all needful rules 
and regulations respecting territory and other property belonging to 
the United States.” (Art. IV, sec. 3, par. 3.) Upen the acquisition 
of territory by the United States, and until it is formally incorporated 
into the Union, the duty of providing a government therefor devolves 
upon Congress. It may govern tle territory by its direct acts, or if 
may create a local government, and delegate thereto the ordinary powers 
required for local government. (Binns vr. U. S., 194 U.S. 486.) This 
has been the usual procedure. Congress has provided such governments 
for territories which were within the Union, and for newly acquired 
territory not yet incorporated therein. It has been customary to organize 
a government with the ordinary separation of powers into executive, 
legislative, and judicial, and to prescribe in an organic act certain gen- 
eral conditions in accordance with which the local government should 
act. The organic act thus became the constitution of the government 
of the territory which had not been formally incorporated into the Union. 
and the validity of legislation enacted by the local legislature was deter- 
mined by its conformity with the requirements of such organic act. 
(National Bank rv. Yankton, 11 Otto (U.S.) 129.) To the legislative 
body of the local government Congress has delegated that portien of 
legislative power which in its wisdom it deemed necessary for the govern- 
iment of the territory, reserving, however, the right to annul the action 
of the local legislature, and itself legislate directly for the territory. This 
power has been exercised during the entire period of the history of the 
United Stetes. The right of Congress to delegate such legislative power 
can no longer be seriously questioned. (Dorr v. U. S., 195 U. S. 138; 
U.S. v. Heinszen, 206 U. S. 370, 385.) 
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The Constitution of the United States does not by its own force 
operate within such territory, although the liberality of Congress in 
legislating the Constitution into contiguous territory tended to create 
an impression upon the minds of many people that it went there by 
its own force. (Downes v. Bidwell, 182 U. S. 289.) In legislating 
with reference to this territory, the power of Congress is limited only 
by those prohibitions of the Constitution which go to the very root of 
its power to act at all, irrespective of time or place. In all other respects 
it is plenary. (De Lima v. Bidwell, 182 U. 8S. 1; Downes v. Bidwell, 
182 U. S. 244; Hawaii v. Mankichi, 190 U. S. 197; Dorr v. U. S., 195 
U.S. 138; Rassmussen v. U. S., 197 U.S. 516.) 

This power has been exercised by Congress throughout the whole his- 
tory of the United States, and legislation founded on the theory was 
enacted long prior to the acquisition of the present insular possessions. 
Section 1891 of the Revised Statutes of 1878 provides that “ The Con- 
stitution and all laws of the United States which are not locally inappli- 
cable shall have the same force and effect within all the organized terri- 
tories, and in every Territory hereafter organized, as elsewhere within 
the United States.” When Congress organized a civil government for 
the Philippines, it expressly provided that this section of the Revised 
Statutes should not apply to the Philippine Islands. (Sec. 1, Act of 
1902.) 

In providing for the government of the territory which was acquired 
by the United States as a result of the war with Spain, the executive 
and legislative authorities have consistently proceeded in conformity 
with the principles above stated. The city of Manila was surrendered 
to the United States on August 13, 1898, and the military commander 
was directed to hold the city, bay, and harbor, pending the conclusion 
of a peace which should determine the control, disposition, and govern- 
ment of the islands. The duty then devolved upon the American author- 
ities to preserve peace and protect persons and property within the occu- 
pied territory. Provision therefor was made by proper orders, and on 
August 26 General Merritt assumed the duties of military governor. 
The treaty of peace was signed December 10, 1898. On the 22d of 
December, 1898, the President announced that the destruction of the 
Spanish fleet and the surrender of the city had practically effected the 
conquest of the Philippine Islands and the suspension of the Spanish 
sovereignty therein, and that by the treaty of peace the future control, 
disposition, and government of the islands had been ceded to the United 
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States. During the period of strict military occupation, before the treaty 
of peace was ratified, and the interim thereafter, until Congress acted 
(Santiago v. Nogueras, 214 U. 8. 260), the territory was governed under 
the military authority of the President as commander-in-chief. Long 
before Congress took any action, the President organized a civil govern- 
ment, which, however, had its legal justification, like the purely mili- 
tary government which it gradually superseded, in the war power. The 
military power of the President embraced legislative, executive, and 
judicial functions, all of which he might exercise personally, or through 
such military or civil agents as he chose to select. As stated by Secretary 
Root in his report for 1901 — 

The military power in exercise in a territory under military occupation includes 
executive, legislative, and judicial authority. It not infrequently happens that 
in a single order of a military commander can be found the exercise of all three 
of these different powers — the exercise of the legislative powers by provisions 


prescribing a rule of action; of judicial power by determinations of right; and 
of executive power by the enforcement of the rules prescribed and the rights 


determined. 


President McKinley desired to transform military into civil govern- 
ment as rapidly as conditions would permit. After full investigation, 
the organization of civil government was initiated by the appointment 
of a commission to which civil authority was to be gradually transferred. 
On September 1, 1900, the authority to exercise, subject to the approval 
of the President, “that part of the military power of the President in 
the Philippine Islands which is legislative in its character” was trans- 
ferred from the military government to the Commission, to be exercised 
under such rules and regulations as should be prescribed by the Secre- 
tary of War, until such time as complete civil government should be 
established, or Congress otherwise provided. The legislative power thus 
conferred upon the Commission was declared to include “the making 
of rules and orders having the effect of law for the raising of revenue 
by taxes, customs duties, and imposts; the appropriation and expendi- 
ture of public funds of the islands; the establishment of an educational 
system throughout the islands; the establishment of a system to secure 
an efficient civil service; the organization and establishment of courts; 
the organization and establishment of municipal and departmental gov- 
ernments, and all other matters of a civil nature which the military 
governor is now competent to provide by rules or orders of a legislative 
character.” This grant of legislative power to the Commission was to 
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be exercised in conformity with certain declared general principles, and 
subject to certain specific restrictions for the »1otection of individual 
rights. ‘The Commission were to bear in mind that the government to 
be instituted was “ not for our satisfaction or for the expression of our 
theoretical views, but for the happiness, peace, and prosperity of the 
people of the Philippine Islands, and the measures adopted should be 
made to conform to their customs, their habits, and even their prejudices, 
to the fullest extent consistent with the accomplisument of the indis- 
pensable requisites of just and effective government.” = ‘The = specific 
restrictions upon legislative power were found in the declarations that 
“no person shall be deprived of life, liberty, or property without due 
process of law; that private property shall not be taken for public use 
without just compensation; that in all criminal prosecutions the accused 
shall enjoy the right to a speedy and public trial, to be informed of the 
nature and cause of the accusation, to be confronted with the witnesses 
against him, to have compulsory process for obtaining witnesses in his 
favor, and to have the assistance of counsel for his defense; that exces- 
sive bail shall not be required, nor excessive fines imposed, nor cruel 
and unusual punishment inflicted; that no person shall be put twice in 
jeopardy for the same offense or be compelled in any criminal case to 
be a witness against himself; that the right to be secure against unrea 
sonable searches and seizures shall not be violated; that neither slavery 
nor involuntary servitude shall exist except as a punishment for crime; 
that no bill of attainder or ex post facto law shall be passed; that no law 
shall be passed abridging the freedom of speech or of the press or of 
the rights of the people to peaceably assemble and petition the Govern- 
ment for a redress of grievances; that no law shall be made respecting 
an establishment of religion or prohibiting the free exercise thereof, and 
that the free exercise and enjoyment of religious profession and worship 
without discrimination or preference shall forever be allowed.” 

To prevent any question as to the legality of these proceedings being 
raised, the Spooner amendment to the Army Appropriation Bill passed 
March 2, 1901, provided that “all military, civil, and judicial powers 
necessary to govern the Philippine Islands * * *_ shall until other- 
wise provided by Congress be vested in such person and persons, and 
shall be exercised in such manner, as the President of the United States 
shall direct, for the establishment of civil government, and for main- 
taining and protecting the inhabitants of said islands in the free enjoy- 
ment of their liberty, property, and religion.” Thereafter, on July 4, 
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1901, the office of Civil Governor was created, and the executive authority 
which had been exercised previously by the military governor, was trans- 
ferred to that official. The government thus created by virtue of the 
authority of the President as Comander in Chief of the Army and Navy 
continued to administer the affairs of the islands under the direction of 
the President until by the Act of July 1, 1902, Congress assumed control 
of the situation by the enactment of a law which, in connection with 
the instructions of April 7, 1900, constitutes the organic law of the 
Philippine Islands. 

The Act of July 1, 1902, made no substantial changes in the form 
of government which the President had erected. Congress adopted the 
system which was in operation, and approved the action of the President 
in organizing the government. Substantially all the limitations which 
had heen imposed on the legislative power by the President’s instruc- 
tions were included in the law, Congress thus extending to the islands 
by legislative act not the Constitution, but all its provisions for the pro- 
tection of the rights and privileges of individuals which were appro- 
priate under the conditions. The action of the President in creating 
the Commission with designated powers of government, in creating the 
office of the Governor-General and vice-Governor-General, and through 
the Commission establishing certain executive departments, was expressly 
approved and ratified. Subsequently the action of the President in im- 
posing a tariff before and after the ratification of the treaty of peace was 
also ratified and approved by Congress. (Act of March 8, 1902; Act 
of July 1, 1902; U.S. v. Heinszen, 206 U.S. 370; Lincoln v. U. S., 197 
U.S. 419.) Until otherwise provided hy law the islands were to con- 
tinue to be governed “as thereby and herein provided.” In the future 
vy authority of the 
United States ” instead of “ By the authority of the President.” In the 


the enacting clause of all statutes should read 


course of time the legislative authority of the Commission in all parts 
of the islands not inhabited by Moros or non-Christian tribes, was to be 
transferred to a legislature consisting of two houses — the Philippine 
Commission and the Philippine Assembly. The government of the 
islands was thus assumed by Congress under its power to govern newly 
acquired territory not incorpporated into the United States. 

This Government of the Philippine Islands is not a State or a Terri- 
tory, although its form and organization somewhat resembles that of 
both. It stands outside of the constitutional relation which unites the 
States and Territories into the Union. The authority for its creation 
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and maintenance is derived from the Constitution of the United States, 
which, however, operates on the President and Congress, and not directly 
on the Philippine Government. It is the creation of the United States, 
acting through the President and Congress, both deriving power from 
the same source, but from different parts thereof. For its powers and 
the limitations thereon the Government of the Philippines looked to 
the orders of the President before Congress acted, and the Acts of Con- 
gress after it assumed control. Its organic laws are derived from the 
formally and legally expressed will of the President and Congress, instead 
of the popular sovereign constituency which lies back of American con- 
stitutions. The power to legislate upon any subject relating to the 
Philippines is primarily in Congress, and when it exercises such power 
iis act is, from the view point of the Philippines, the legal equivalent of 
an amendment of a constitution in the United States. 

Within the limits of its authority the Government of the Philippines 
is a complete governmental organism with executive, legislative, and 
judicial departments exercising the functions commonly assigned to 
such departments. The separation of powers is as complete as in most 
governments. In neither Federal nor State governments is this separa- 
tion such as is implied in the abstract statement of the doctrine. For 
instance, in the Federal Government the Senate exercises executive 
powers, and the President to some extent controls legislation through the 
veto power. In a State the governor is not a member of the legislative 
body, but the veto power enables him to exercise much control over legis- 
lation. The Governor-General, the head of the executive department in 
the Philippine Government, is a member of the Philippine Commission 
but as executive he has no veto power. The President and Congress 
framed the government on the model with which Americans are familiar, 
and which has proven best adapted for the advancement of the public 
interests and the protection of individual rights and privileges. 

In instituting this form of government the intention must have been 
to adopt the general constitutional doctrines which are inherent in the 
system. Hence, under it the Legislature must enact laws subject to the 
limitations of the organic laws, as Congress must act under the national 
Constitution, and the States under the national and State constitutions. 
The executive must execute such laws are are constitutionally enacted. 
The judiciary, as in all governments operating under written constitu- 
tions, must determine the validity of legislative enactments, as well as 
the legalit: of all private and official acts. In performing these functions 
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it acts with the same independence as the Federal and State judiciaries 
in the United States. Under no other constitutional theory could there 
be that government of laws and not of men which is essential for the 
protection of rights under a free and orderly government. 

Such being the constitutional theory of the government of the Philip- 
pine Islands, it is apparent that the courts must consider the question 
of the validity of an act of the Philippine Commission or the Philippine 
Legislature, as a State court considers an act of the State legislature. 
The Federal Government exercises such powers only as are expressly 
or impliedly granted to it by the Constitution of the United States, while 
the States exercise all powers which have not been granted to the central 
government. The former operates under grants, the latter subject to 
restrictions. The validity of an act of Congress depends upon whether 
the Constitution of the United States contains a grant of express or im- 
plied authority to enact it. An act of a State legislature is valid unless 
the Federal or State constitution expressly or impliedly prohibits its en- 
actment. An act of the legislative authority of the Philippine Govern- 
ment which has not been expressly disapproved by Congress, is valid 
unless its subject-matter has been covered by congressional legislation, 
or its enactment forbidden by some provision of the organic laws. 

The legislative power of the Government of the Philippines is granted 
in general terms subject to specific limitations. The general grant is 
not alone of power to legislate on certain subjects, but to exercise the 
legislative power subject to the restrictions stated. It is true that specific 
authority is conferred upon the Philippine Government relative to certain 
subjects of legislation, and that Congress has itself legislated upon certain 
otlier subjects. These, however, should be viewed simply as enactments 
on matters wherein Congress was fully informed and ready to act, and 
net as implying any restriction upon the local legislative authority in 
other matters. (See Opinion of Atty. Gen. of U. S., April 16, 1908.) 

The fact that Congress reserved the power to annul specific acts of 
legislation by the Government of the Philippines tends strongly to con- 
firm the view that for purposes of construction the Government of the 
Philippines should be regarded as one of general instead of enumerated 
legislative powers. The situation was unusual. The new government 
was to operate far from the source of its authority. To relieve Congress 
from the necessity of legislating with reference to details, it was thought 
better to grant general legislative power to the new government, subject 
to broad and easily understood prohibitions, and reserve to Congress the 
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power to annul its acts if they met with disappioval. It was therefore 
provided “that all laws passed by the Government of the Philippine 
Islands shall be reported to Congress, which hereby reserves the power 
and authority to annul the same.” (Act of Congress, July 1, 1902, 
sec. 86.) This provision does not suspend the acts of the Legislature 
of the Philippines until approved by Congress, or when approved, ex- 
pressly or by acquiescence, make them the laws of Congress. They are 
valid acts of the Government of the Philippine Islands until annulled. 
(Miners Bank v. Iowa, 12 How. [U.8.] 1.) 

In order to determine the validity of Act No. 55 we must then ascer- 
tain whether the Legislature has been expressly or by implication for- 
hidden to enact it. Section 3, Article IV, of the Constitution of the 
United States operates only upon the States of the Union. It has no 
application to the Government of the Philippine Islands. The power 
to regulate foreign commerce is vested in Congress, and by virtue of its 
power to govern the territory belonging to the United States, it may 
regulate foreign commerce with such territory. It may do this directly, 
or indirectly through a legislative body created by it, to which its power 
in this respect is delegated. Congress has by direct legislation deter- 
mined the duties which shall be paid upon goods imported into the 
Philippines, and it has expressly authorized the Government of the 
Philippines to provide for the needs of commerce by improving harbors 
and navigable waters. A few other specific provisions relating to foreign 
commerce may be found in the Acts of Congress, but its general regula- 
tion is left to the Government of the Philippines, subject to the reserved 
power of Congress to annul such legislation as does not meet with its 
approval. The express limitations upon the power of the Commission 
and Legislature to legislate do not affect the authority with respect to 
the regulation of commerce with foreign countries. Act No. 55 was 
enacted before Congress took over the control of the islands, and this act 
was amended by Act No. 275 after the Spooner amendment of March 2, 
1901, was passed. The military government, and the civil government 
instituted by the President, had the power, whether it be called legislative 
or administrative, to regulate commerce between foreign nations and 
the ports of the territory. (Cross v. Harrison, 16 How. [U. S.] 164, 
190; Hamilton v. Dillin, 21 Wall. [U. S.] 73, 87.) This act has re- 
mained in force since its enactment without annulment or other action 
by Congress, and must be presumed to have met with its approval. We 
are therefore satisfied that the Commission had, and the Legislature now 
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has, full constitutional power to enact laws for the regulation of com- 
merce between foreign countries and the ports of the Philippine Islands, 
and that Act No. 50, as amended by Act No, 275, is valu. 

3. Whether a certain method of handling cattle is suitable within the 
meaning of the Act can not be left to the judgment of the master of the 
ship. It is a question which must be determined by the court from the 
evidence. On December 2, 1908, the defendant Bull brougnt mto and 
disembarked in the port and city of Manila certain cattle, which came 
from the port of Ampieng, Formosa, without providing suitable mean: 
for securing said animals while in transit, so as to avoid cruelty an 
unnecessary suffering to said animals, contrary to the provisions of sc 
tion 1 of Act No. 55, as amended by section 1 of Act No. 275.0 Tis 
trial court found the following facts, all of which are fully sustained 
by the evidence: 


That the defendant, H. N. Bull, as captain and master of the Norwegian 
steamer known as the Standard, for a period of six months or thereabouts prior 
to the 2d day of December, 1908, was engaged in the transportation of cattle and 
carabaos from Chinese and Japanese ports to and into the city of Manila, 
Philippine Islands. 

That on the 2d day of December, 1908, the defendant, as such master and 
captain as aforesaid, brought into the city of Manila, aboard said ship, a large 
number of cattle, which ship was anchored, under the directions of the said 
defendant, behind the breakwaters in front of the city of Manila, in Manila Bay, 
and within the jurisdiction of this court; and that fifteen of said cattle then and 
there had broken legs and three others of said cattle were dead, having broken 
legs; and also that said cattle were transported and carried upon said ship as 
aforesaid by the defendant, upon the deck and in the hold of said ship, without 
suitable precaution and care for the transportation of said animals, and to avoid 
danger and risk to their lives and security; and further that said cattle were so 
transported aboard said ship by the defendant and brought into the said bay, 
and into the city of Manila, without any provision being made whatever upon 
said decks of said ship and in the hold thereof to maintain said cattle in a 
suitable condition and position for such transportation. 

That a suitable and practicable manner in which to transport cattle aboard 
steamships coming into Manila Bay and unloading in the city of Manila is by 
way of individual stalls for such cattle, providing partitions between the cattle 
and supports at the front, sides, and rear thereof, and cross cleats upon the 
floor on which they stand and are transported, so that in case of storms, which 
are common in this community at sea, such cattle may be able to stand withcut 
slipping and pitching and falling, individually or collectively, and to avoid the 
production of panics and hazard to the animals on account of transportation in 
the manner in which said animals or cattle were transported in this case. 
Captain Summerville of the steamship Taming, a very intelligent and experienced 
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seaman, has testified, as a witness in behalf of the Government, and stated posi- 
tively that since the introduction in the ships with which he is acquainted of 
the stall system for the transportation of animals and cattle he has sulfered no 


loss whatever during the last year. The defendant has testified, as a witness 


in his own behalf, that according to his experience the system of carrying cattie 
loose upon the decks and in the hold is preferable and more secure to the life 
and comfort of the animals, but this theory of the case is not maintainable, either 
by the proofs or common reason. It cannot be urged with logic that, fo 
instance, three hundred cattle without supports for the feet and without stalls 
or any other protection for them individually can be safely and suitably carried 
in times of storm upon the decks and in the holds of ships; such a theory is 
against the law of nature. One animal falling or pitehing, if he is untied or 
unprotected, might produce a serious panic and the wounding of half the animals 


upon the ship if transported in the manner found in this case, 


The defendant was found guilty, and sentenced to pay a fine of two 
hundred and fifty (250) pesos, with subsidiary imprisonment in case of 
insolvency, and to pay the costs. The sentence and judgment is 
affirmed. So ordered. 

Arellano, C. J., Torres, Johnson, Carson, and Moreland, JJ., coneur. 


Judgment affirmed. 
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British Interests and Activities in Texas, 1838-1846 (The Albert Shaw 
Lectures on Diplomatic History, 1909). By Ephraim Douglass 
Adams, Ph. D. Baltimore: ‘The Johns Hopkins Press. 1910. 
pp. vill, 267. 

Confining himself rigidly to the scope of his title, and using almost 
exclusively the manuscript materials in the Public Record Office, Pro- 
fessor Adams traces in great detail the shifting policy of Great Britain 
towards the Republic of Texas. Briefly that policy was this: So long 
as Palmerston directed the Foreign Office a steady faith in the destiny 
of Texas manifested itself in gentle but persistent pressure upon Mexico 
to relinquish its claims to the province, and culminated in November, 
1840, in the signature of a series of treaties by Palmerston and Hamilton 
(the Texan plenipotentiary) which gave British recognition to Texas. 
When, however, the fe!l of the Melbourne ministry in August, 1841, 
placed Lord Aberdeen in charge of foreign affairs, it might almost be 
said that caprice was substituted for policy in Anglo-Texan relations 
Aberdeen acted as a veritable weathervane, more than once having two 
sets of contradictory instructiens to his agents crossing the Atlantic at 
the same time (see especially p. 184). At first he reversed Palmerston’'s 
policy, and encouraged Mexico in the hope of eventually reconquei ing 
Texas, even going the length of infringing upon sirict neutrality in 
permitting Mexico to equip two men of war in England and enlist 
officers for them from Her Majesty’s navy. Toward the end of 1842 
he began to withdraw this encouragement; but as late as the close of 
1843 he put little faith in the stability and importance of Texas, or in 
the rumors that the United States was seriously contemplating its 
annexation. From this restful confidence that all was right he was 
rudely shocked by President Tyler’s message of December, 1843, and 
stirred to vigorous 2ction. Overtures were made to France, and accepted 
by her, for a joint protest against annexation, only to be withheld as 
soon as Aberdeen learned from Pakenham, at Washington, of the strength 
of annexation sentiment in the United States. From this time on, 
British efforts to prevent annexation were limited to trving to persuade 
Mexico to recognize Texas on condition of its remaining independent. 
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Perhaps uppermost in the minds of most students of the Texas ques- 
tion who read Professor Adams’ book will be a sense of complaisant 
satisfaction that it leaves our previous conclusions upon the subject essea- 
tially unchanged. Nevertheless, the book is of distinct importance. 
Such a study had to be made from the British archives to settle certain 
doubts that have heretofore obtruded themselves into every examination 
of the subject; and Professor Adams has made his study with care. 
(1) Unquestionably one of the strongest motives influencing Northern 
annexationists was the belief that the United States must take Texas in 
order to prevent England from getting it. ‘To what extent was this 
belief justified? (2) Equally strong in the South was the assurance that 
England wanted Texas, and added thereto was the fear that she would 
use her position there to direct a campaign for abolition against the 
Southern States. To what extent was there ground for this fear? Al- 
though the author holds no thesis and does not answer these questions 
categorically, his book will nevertheless tend to set them finally at rest: 
(1) England desired an independent Texas, and at one time Aberdeen 
was ready, jointly with France, to prevent annexation by war, if need ly 
(pp. 159, 168) ; but there is no indication that the idea of incorporating 
the territory into the British Empire ever occurred to either Palmerston 
or Aberdeen. (2) England was deeply interested in the abolition of 
slavery throughout the world, and Aberdeen did revolve in his mind ten 
tative plans for effecting abolition in Texas; but in this respect his pro- 
cedure was perfectly frank, and nothing is added to the exposition of 
his motives as presented in that portion of the Calhoun-Pakenham cor 
respondence published in 1844. This is not to say, however, that there 
was no ground for American suspicions of British policy (p. 146). 

While resolving these important doubts, Professor Adams raises anew 
the question of Houston’s true attitude toward annexation, and plainly 
inclines to the belief that he sincerely desired to maintain the inde- 
pendent status of the republic (pp. 131, 152, 135, 151, 161). But the 
evidence adduced goes equally well to strengthen the conventional view 
that Houston was merely coquetting with England to stimulate the 
jealousy of the United States. 

Of positive errors discoverable by this reviewer there are not many. 
But Santa Anna was not president of Mexico “in 1832 and again in 

9 
83! 


1835 ” (p. 65, note). He was elected in 1833 for a term of four vears. 


ending March, 1837. On page 93 we are told of the “signing” of the 
Texan treaties in 1842, though what is meant is that ratifications were 
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then exchanged. There seems to be some uncertainty concerning the 
origin of the so-called “ Robinson armistice ”: on page 128 it is correctly 
said to have been suggested by J. W. Robinson, a Texan prisoner in 
Mexico, but on page 133 the statement is that “ The plan had originated 
with Santa Anna.” On the same page (133) the date of Elliot’s receipt 
of Aberdeen’s despatch should presumably read, “ Early in July” in- 
stead of June, since it was dated in London on June 3 (see p. 130, 
note 8). Anson Jones can hardly be said to have been a “ prominent 
revolutionary leader” (p. 196). And the name of the French chargé to 
Texas was not “ Savigny ” (pp. 208, 209, 210, 215), but Saligny. One 
encounters here and there an apparent tendency to accept at face value 
the motives of diplomats as avowed by themselves, and on page 147 
there are traces of a curious faith that if they do not always tell the 
truth, they ought to. The compact style of the book, devoid of the ex- 
planatory matter which no doubt accompanied the lectures, makes it 
difficult reading, and sometimes leads the writer to the statement of 
important conclusions without revealing the process by which he reached 
them; for example, one doubts the assertion on page 159 that “Aberdeen 
was ready [in January, 1844] to go the length of a direct prohibition of 
annexation in case he found France acquiescent ”, until the evidence for 
this is later supplied (pp. 168-169) in Murphy’s memorandum to Aber- 
deen of May 31. 

The volume closes with a chapter on British interests in California, 
previously published in the American Historical Review. 

EvuGENE C. BARKER. 


Lehrbuch des internationalen Strafrechts und Strafprozessrechts. By 
Dr. F. Meili. Zurich: Orell Fiissli. 1910. pp. xxii, 535. 

The author of this work is familiar to us through his previous publica- 
tions in the field of private international law. The present work may be 
considered as a continuation of a series devoted to this special topic. The 
first one, evidently regarded by the author himself as the parent work, 
appeared in 1902, and in its English form (1905) bears the title “ Inter- 
national Civil and Commercial Law.” The second treats of interna- 
tional civil procedure and appeared in 1906. The third deals with the 
international problems of the law of bankruptcy (reviewed in this 


JOURNAL, vol. 3, page 1043). 
The treatise before us covers the entire field of the conflict of laws and 
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procedure in the administration of criminal justice, under the title of 
“ International Criminal Law and Criminal Procedure.” The author 
regrets that the subject which he is considering has too often been dealt 
with in connection with related topics, such as administrative law and 
international Jaw. ‘This indicates to his mind that there has not as yet 
been a proper appreciation of its particular problems. 

The first part of the book deals with substantive law, the second with 
procedure. 

In the first part is found a succinct statement of the historical develop- 
ment of the conflict of laws and jurisdiction in respect of crimes. ‘The 
author deprecates the emphasis laid by the jurists of the Netherlands 
in the seventeenth century upon the element of the locus delicti commissi 
in determining the forum and jurisdiction for the trial and punisliment 
of criminal offenses. The adoption of this standard constitutes the so- 
called “ territorial ” principle which became the settled law of England 
through the influence of the writers of the time, especially as many 
English lawyers completed their legal education in Holland. Curiously 
enough, Grotius was the sole exception among the jurists of the Nether- 
lands in insisting that where the offender escapes to another jurisdiction, 
that jurisdiction must either take upon itself the punishment of the 
crime, or deliver the offender to the jurisdiction within which the offense 
was committed. The reviewer recalls that M. Renault in his lectures 
at the Ecole de droit consistently maintained that this should be the 
guiding principle of the present day in international law and the policy 
of nations relating to crimes. 

Besides the “territorial” principle prevailing in England and 
America, the author outlines the various other theories supported in 
whole or in part by the legislation of other countries, such for example 
as the principle of “active personality” under which jurisdiction is 
made to depend on the citizenship of the offender; that of “* passive per- 
sonality ” under which jurisdiction is determined by the citizenship of 
the injured party; and finally, that of “ universality,” under which juris- 
diction exists evervwhere by reason of the fact that the nature of the 
crime is one directed against human welfare as a whole (e. g. anarchy, 
piracy, slave trade). 

The great value of the present work lies in its comparative treatment. 
It is not confined to the rules of any one country or group, but deals 
seriatim with the positive legislation and judicial decisions of all the 


principal countries of the world. 
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The part of the book dealing with procedure is equally detailed. The 
rules for determining the forum are set forth. These would seem 190 
apply between different jurisdictions of the same nation rather than 
internationally. The author has therefore gone slightly beyond the limi- 
tations of his title, for the sake of completeness. Many of the questions 
are practical in federal systems like Germany, the United States and his 
own country. 

The final chapter treats of the extra-jurisdictional execution of crim- 
inal penalties. Of course, the rule of the strictly local operation of 
penal judgments as it prevails in Anglo-American practice is quite logical 
in connection with the territorial principle of jurisdiction. We would, 
however, expect to find a different rule prevailing in countries recogniz- 
ing a jurisdiction to punish for offenses committed without the state, 
but this does not seem to be the case. The author disapproves of some of 
the results which follow, but does not refer to them as being illogical 
on principle. 

The work is probably the most complete which has been published in 
the special field to which it relates. It discusses separately each class of 
crimes according to the peculiarities implicit in their nature. The tone 
throughout is progressive as well as practical. The author continually 
insists fhat the effectual and just punishment of crime is a matter which 
should be increasingly recognized as affecting the order not merely of 
one state alone, but that of the Weltrechtsgemeinschaft, or the com- 


munity of law throughout the world. 
Artuur K. Kuny. 


The Law Relating to the Rule of the Road at Sea. David Wright Smith, 

M. A., B. L. Glasgow: James Brown & Son. 1910. 

This is a useful practical treatise upon the rules of navigation which 
have been adopted by all maritime nations and which constitute one 
chapter of that code of international law which we hope will ultimately 
be adopted. 

A brief statement of their history throws light upon their construction, 
and may form a suitable introduction to this book of Mr. Smith. 

The original rules were a codification, with additions and improve- 
ments, of rules that had gradually been adopted by navigators and admi- 
ralty judges. They were framed in 1863 and were adopted by an Act 
of Congress approved April 29, 1864, 13 U. S. Stat. 58. They were 
incorporated in Section 4233 of the United States Revised Statutes. 
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Experience showed the necessity of amendments. These amendments 
were agreed upon by the nations and were adopted by an Act of Con- 
gress March 3, 1885, 23 U. S. Stat. 438. The title of this Act is sig- 
nificant: “An Act to adopt the revised International Regulations for 
Preventing Collisions at Sea.” Subsequently amendments were adopted 
by Act of Congress, approved August 18, 1890, 26 U. S. Stat. 320. 
This however, was not to take effect until a time to be fixed by the 
President by proclamation issued for that purpose. This proclamation 
was issued July 30, 1894, 28 U. S. Stat. 1250. These rules as thus 
promulgated by the President were the result of the International 
Marine Conference that assembled at Washington, October 16, 1889. 
This Conference was held in pursuance of the Act of Congress approved 
July 9, 1888. By this Act ‘an invitation was extended to the maritime 
powers to take part in a Conference to be held at Washington the objects 
of which were to revise and amend the rules, regulations, and practice 
concerning vessels at sea and navigation generally, to adopt a uniform 
system of marine signals, especially with reference to signaling in fog; 
to compare and discuss the various systems employed for the saving of 
life and property from shipwreck; to devise methods of reporting, 
marking and removing dangerous wrecks and obstructions to navigation, 
and to establish uniform means of conveying to mariners warnings of 
storms and other information.” Int. Marine Conf. 1889, Vol. 1, page v. 

Delegates from twenty-one maritime powers were welcomed by the 
Secretary of State. They comprised prominent judges, lawyers, naval 
officers, officers of the merchant marine and diplomats. They continued 
in session until December 30, 1889, when their final act was adopted and 
transmitted to the Secretary of State.’ /bid., vol. 2, p. 1363. 

One interesting instance of the development of international law is 
to be found in Article 21 of the rules which they recommended. In the 
previous code this rule had read — “ Where by any of these rules one 
of two vessels is to keep out of the way, the other shall keep her course.” 
It had been debated in the courts whether the course required by this 
rule involved also the maintenance of the same speed. It was argued 
on the one side that if the privileged vessel should slow this might mis- 
lead the other vessel as much as a change of course. On the other hand, 
stress was laid on tlie importance of going at a moderate speed when 
there was risk of collision. The courts did not agree in their construc- 


1 Printed in SUPPLEMENT, p. 42. 
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tion of the rule in question. When it came to be considered in inter- 
national conference, the argument in favor of maintaining the speed as 
well as the course prevailed, and was embodied in the rule as adopted. 

It is also worth noting that the rules of 1889 as to range lights at sea 
are substantially an adoption of those first promulgated by the State of 
New York in 1826 for use on its inland waters. These were adopted by 
the United States Statute of 1864 for use on inland waters by coasting 
steam vessels (Rule 7, U. S. Rev. Stat., § 4233). When ocean going 
steamers sailed up our great rivers their omission to display these useful 
lights was embarrassing (Chase vy. Belden, 106 N. Y. 86, overruled s. e. 
sub nom. Belden vy. Chase, 150 U. 8. 674). The final agreement of all 
the nations to accept these range lights and their general adoption by 
ocean steamers is a tribute to the foresight and wisdom of the New York 
legislators and navigators of the last century. 

Since this international conference at Washington in 1889 another 
has been held at Brussels. The third session of this took place in Sep- 
tember last. At this conference the text of a treaty on the law of colli- 
sion, to be recommended for adoption by the nations was agreed upon.’ 

In these various conferences and the adoption of their decisions by 
civilized nations, we see a very important beginning of the “ Parliament 
of man —the federation of the world,” which has been so often antici- 
pated and hoped for. 

Mr. Smith’s book is arranged in the same order as the articles of navi- 
gation, and gives under each, with practical completeness, the English 
and Scotch decisions. These are very clearly stated by the author. He 
also gives some American decisions, but not with the same completeness. 
Just why he quotes some and not others, we have not been able to deter- 
mine. It would seem for example, that the Adriatic, 107 U. S. 312, 
affirming 17 Blatch. 176; and the Delaware, 161 U. S. 459, affirming 61, 
Fed. 525, were as important cases as any of those which he cites. 

The diagrams which are included in this book are a valuable part of it. 
They are carefully drawn and well considered. We notice, however, that 
no attempt is made to indicate the fact that a vessel when she changes 
her course moves on a curve until she gets on the new course. The 
author of this review was, we believe, the first at the admiralty bar in 
the second circuit to point out this physical fact to the judges in admi- 


2 See editorial in this number, p. 192, and for text of treaty see SUPPLEMENT, 
4:121. 
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ralty; and also to call attention to another physical fact which is not 
referred to in the book under review, that a vessel when turning under 
the influence of her helm does not turn from the stern but from the 
centre of rotation, which will approximately be near the centre of thi 
ship. The effect of this natural law is that at first, while the bow swings 
in the desired direction the stern swings in the other direction. Any 
one who has not observed this circumstance in the movements of vessels 
on the water may see an illustration of it in the movement of a trolley 
car around a curve. The laws of mechanics are realiy as exact, though 
not as obvious, as the rails which guide the motion of the car upon the 
curve. The Aurania, 29 Fed. 98, was a case that turned upon the opera- 
tion of this physical law. Collision cases, as much as patent cases 
require for their proper treatment, an understanding of the laws of God 
which govern the material world, as well as of those which man has made. 
EVERETT P. WHEELER. 


International Law. By T. Baty, D. C. L., LL.D. New York: Long- 
mans Green & Co.; London: John Murray. 1909. pp. x, 364. 


This interesting book, the title to which is too general to be descrip- 
tive, is, for the main part, an essay upon the necessity for states to 
protect themselves against inroads upon their sovereignty threatened 
through the creation of an international judicature and through the 
introduction into the national territory of aliens protected by treaty 
rights. The book closes with a forecast as to the future development of 
the world in the direction of federation and association — statehood, 
which at first sight appears to be somewhat at variance with the temper 
of the earlier chapters. 

The tendency to normalize arbitration and to create a permanent bod\ 
of judges seems to the author to be full of danger. He believes that the 
term “arbitration ” can not truly be applied to a system under which 
states would submit their controversies to a fixed court administering a 
definite system of legal principles; because the essential element in 
arbitration is confidence in the person and character of the arbitrator 
The 


and in his special qualifications to decide the question at issue. 
author fears that astute advocates, their mind fixed upon case winning, 
would introduce an excessive amount of legalism into international 
affairs and bring into international discussions the temper of the law 
court. In his view, the ideal way of settling controversies would be as 
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follows: A simple commission d’enquéte would first establish the fact, 
a committee of international jurists would declare the strict law, and a 
friendly council of rulers or statesmen would recommend the proper 
thing to be done. He fears that were the whole process resolved into 
terms of legality, the arbitration movement would suffer, on the one 
hand, because nations would be reluctant to submit really important 
questions to a standing court, and, on the other, because the manner of 
dealing with these questions might lack in breadth and dignity. The 
author has undoubtedly pointed out some difficulties inherent in any 
system of permanent international judicature. But, valid as his argu- 
ments are, he has overlooked the supreme advantage of normalizing the 
process of adjusting international difficulties and of developing a body 
of expert jurists capable of dealing with such questions in a broad and 
efficient manner. It must be noted, however, that obligatory arbitration 
is acceptable to the author, provided that it be voluntary as to the 
methods of procedure and the persons of the judges. Throughout, he 
opposes too great fixity in international institutions. As he puts it: 
“ Elastic arbitration relieves the nations from the prospect of being 
lawver-ridden.” 

A fixed system of arbitration appears the more dangerous to the author 
on account of the manner in which every modern state is flooded with 
the subjects of others, entitled to special protection under treaty guar- 
antees. He is greatly alarmed at this regime which “sets up an im- 
perium tn tmperio and aims a vital blow at sovereign authority and 
independence.” While he asserts the theoretical right of a state to 
exclude foreigners if it chooses, he admits the practical impossibility of 
making use of such a right, if it does exist. The gradual improvements 
in the position of alien residents during the last centuries are described 
in considerable detail, and modern cases of importance are reviewed. 
This portion of the book is one of the most notable discussions of state 
responsibility for injury to resident aliens that have yet appeared. The 
author sees a special danger in the conflict of principles that have from 
time to time been asserted by the different governments; and he dis- 
covers a very notable discrepancy between the principles asserted by the 
British and American Governments when they are claimants, and those 
put forward when indemnity is demanded of them. Pursuing his main 
thought, the author sees a further danger to national independence in 
forms of redress which, while considered to be short of war, nevertheless 
involve the use of force, such as pacific blockades and territorial occupa- 
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tion. These practices he condemns without clearly showing how some 
international claims can be enforced otherwise without every time en- 
gaging in the solemn process of war. The chapters dealing with all 
these considerations are most amply illustrated with references to recent 
international treaties, which impart to the book a special value totally 
aside from the interesting theories put forward by its author. 

The last three chapters of the book deal with various phases of modern 
internationalism ; such as the horizontal stratification of different classes 
of society which leads to international solidarity. The author here again 
shows his opposition to artificial construction in international institu- 
tions by dwelling at length upon a possible process of federation through 
which local units may be in some manner co-ordinated into a world-wide 
system. He rejects the federalism of the United States as a model or 
precedent on the ground that the States of the Union do not present a 
real analogy to independent nations. It must be confessed that it is 
difficult to disengage from these chapters any very definite conception 
as to the future constitution of international life. The author gives no 
attention to the world-wide organization of numerous economic and 
scientific interests which is now going on through the formation of 
unions which are beginning to exercise important administrative func- 
tions. It would seem that this tendency contains elements of greater 
strength than those pointed out by the author. If practically every im- 
portant interest in national life seeks an international expression and 
develops for itself international institutions, that natural process which 
the author seeks to explain is evidently going on before our eyes. More- 
over, sovereign governments take an important part in this development. 
as more than thirty of these unions are composed entirely of states. 

PauL S. REINscH. 


The Political Development of Japan, 1867-1909. By George Etsujiro 
Uyehara. London: Constable & Co. 1910. pp. xxiv, 296. 8/6 
net. 

“The Political Development of Japan, 1867-1909,” is a scholarly 
presentation of a fascinating subject. It is particularly valuable in that 
the author has been able to draw upon a large mass of material which is 
inaccessible to the average foreign student from the fact that it is locked 
up in the Japanese language. 

One general criticism of the work is that the author appears to press 
the theory too far in Parts I, entitled “‘ The Restoration and the Consti- 
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tutional Movement,” and II, “ Some Theoretical Aspects of the Consti- 
tution,” in his discussion of such questions as the status of political 
parties, the framing of the constitution, and the influence of public 
opinion. If, however, one suspends judgment until after reading through 
Part ILI, entitled “ The Working of the Constitution,” he will find the 
author’s statements in the preceding parts modified or interpreted in the 
light of actual events. 

The interest of the book is not decreased by the fact that it bristles 
with statements which challenge thought if not contradiction. Such, for 
instance, as the statement in regard to the position of the Emperor of 
Japan, on page 23, reading: 

The Emperor of Japan can say without hesitation, “ L’Etat ec’est moi,” more 
effectively than Louis XIV, not because he can subject the people to his will, 
but because he is morally so recognized. Theoretically he is the centre of the 
State as well as the State itself. He is to the Japanese mind the Supreme Being 
in the Cosmos of Japan, as God is in the Universe to the pantheistic philosopher. 
From him everything emanates; in him everything subsists; there is nothing on 
the soil of Japan existent independent of him. He is the sole owner of the 
Empire, the author of law, justice, privilege, and honour, and the symbol of the 
unity of the Japanese nation. He has no pope or archbishop to crown him at 
his accession. He is supreme in al] temporal affairs of the State as well as in 
all spiritual matters; and he is the foundation of Japanese social] and civic 


morality. 


Again as regards the constitution, on page 119: 

It is true that the Constitution may be regarded as an embodiment of greatly 
advanced political principles, if looked at purely from the standpoint of our 
traditional political ideas and theories and the environment in which it was 
framed and adopted; but, on the other hand, it can not be denied that the Con- 
stitution framed, as it was, by a few officials under the influence of reactionary 
ideas, and adopted by an assembly or aristocrats, exempt from all popular criti- 
cism and independent of public opinion, not only successfully defeated the extreme 
doctrines of Liberalism, but also lost sight of the true principle of representative 
institutions. Indeed, the Constitution is a document embodying Japanese tra- 
ditional political principles under the cloak of representative institutions. 


Again, as to the rights and liberties of Japanese subjects under the 


constitution, on page 186: 

Therefore, to say that the rights and liberties of Japanese subjects are guaran- 
teed within the limits of the law under the Constitution is to say in a round- 
about way that the rights and liberties of the Japanese people are guaranteed 
according to the already formulated will of the officials of a government not 
responsible to the people. As a matter of fact, that part of the Constitution 
which deals with the rights and liberties of the people is a mere ornamenta! 
flourish, so long as the government is not responsible to the people. 
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And again, as to “ responsible cabinets,” on page 250: 


Under the existing constitutional system of government in Japan, whoever 
may oppose the government, whatever political opinions he may hold, however 
great a majority he may have, no leader can do anything against the Ministry 
while that Ministry is independent of and not responsible to the majority in the 
House, or, in other words, to the people. 


As stated above, a careful perusal of Part III will enable the reader to 
judge how far the author’s theories square with actual parliamentary 
experience ; and the whole book is well worth careful reading. 

RANSFORD STEVENS MILLER. 


Introduction to Political Science: A Treatise on the Origin, Nature, 
Functions and Organization of the State. By James Wilfor ' Garner. 
New York City: American Book Company. 1910. p*%. 616. 


In this volume Professor Garner has presented a co; ,rehens e re- 
view of the theory of political science for use as a text in-.American col- 
leges. He has intended that the book “ though elementary, shall cover 
a wider range of topics relating to the state than is usually dealt with 
in treatises designed for text-book use”. He has, therefore, included 
chapters on the nature, scope and methods of political science; on the 
essential constituent elements of the state; on the functions and sphere 
of the state; on citizenship and nationality; on constitutions — their 
nature, sources, and kinds; on the distribution of governmental powers; 
and on the electorate. This offers a very large field of discussion — so 
large indeed that an exhaustive treatment of the subject-,,atter could not 
possibly be undertaken. Professor Garner has made no claim to ex- 
haustiveness; he is consequently to be judged entirely by the accuracy 
and breadth of his treatment, by the character of his presentation, and 
by the standards of criticism which he has applied to the work of others 
as set forth in his pages. 

This Introduction to Political Science may be divided roughly into 
four divisions, although such a separation is not followed in the work 
itself. In Chapters I-IV the author has considered theories concerning 
the nature and origin of the state; in Chapters V-VITI he has treated 
different classes of states and forms of government; in Chapters VITI-X1 
he analyzes certain abstract conceptions, such as sovereignty, the sphere 
of the state, citizenship and the like; while in Chapters XITIT-XVIT he 
has reviewed the distribution of the powers of government and the func- 
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tions of the various departments of government. In these various fields 
of work the author maintains a decidedly uniform method of treatment 
and an equable poise which fits his volume conspicuously for the pur- 
poses of the class room. He is, throughout, reasonably dispassionate and 
fair in stating conflicting views. Indeed, at times this attitude of mind 
is carried so far as to suggest an undue degree of eclecticism. In other 
words, one could wish that there were sometimes more of the author and 
less of his sources. It is probable that the student, while helped by a 
uniform and descriptive manner of treatment, would nevertheless profit 
in a decided degree by the establishment of a rather more distinct thread 
of personal opinion and consecutive treatment running through the whole 
of the discussion. Notwithstanding that there is no particular section 
of the volume that can be singled out as distinctly better in method than 
others, it weuld scom that the last section which deals with the distribu- 
tion of powers an:~the functions of the various departments of govern- 
ment, hat more ality of treatment than has any of its predecessors. 
‘This may be duc simply to the character of the subject-matter and the 
greater interest naturally felt in the position taken in a new work, re- 
garding matters of current political discussion and controversy. Yet 
there is much in the earlier sections that has its direct bearing upon the 
larger problems of government and politics to-day, and the book is no- 
where wanting in elements of appeal. Probably none of the numerous 
volumes recently produced upon this and allied subjects has furnished a 
more compact and readable résumé and outline of theories of the state 
and their bearing upon current political problems. 

Considering Prof sor Garner’s work as a new Richmond in the field 
of instruction in political science, the verdict must be favorable in the 
main, although probably wholly so. The author has covered a field some 
parts of which were previously not easily accessible to students; he has, 
as noted, covered it with a careful and tolerably inclusive way. But as a 
text-book, his volume must be judged by the work it is called upon to do. 
As a matter of practice, it is undoubtedly true that instruction on the 
subject covered by this work should be undertaken in the freshman or 
sophomore year of a college course. Will “ The Introduction to Politica! 
Science ” be readily followed by students in that grade of development ? 
There is some reason to question it. Portions of it are of themselves 
rather too abstract and deal probably with too large masses of data to 
commend themselves directly to the intelligence of the student fresh from 
secondary work and unaccustomed to dealing with ideas of breadth and 
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generality. Undoubtedly in the ordinary college course on the subject 
some parts of the text must be omitted. Omission, however, is always 
undesirable and no teacher can feel that the use of a book from which 
portions must be dropped, thereby destroying the unity of the author’s 
thought and treatment, is as satisfactory as the use of a complete and 
self-consistent piece of work. This defect, if it shall be generally so con- 
sidered, may be in part remediable through the publication of an 
abridged edition, but the question would still remain whether such 
abridgment would not accentuate the defect previously referred to — 
that of a somewhat abstract and general quality tending to place the 
analysis upon too difficult a basis for the ordinary reader of the class for 
whom the volume is intended. It remains true, however, that Professor 
Garner’s book, whether used directly as a text or not, will be of very 
great service as auxiliary or collateral reading in many courses to which 
portions of it at least are germane. 

Criticism of the author’s ideas cannot be very satisfactorily foundes 
upon this work, since, as already indicated, it is too largely composed of 
material drawn from others to afford opportunity for the completed ex- 
position of Dr. Garner’s own opinions. Yet the author’s views crop out 
boldly from time to time. Perhaps the chapter on sovereignty affords a 
better insight into the methods of treatment that have been pursued than 
does any other. This chapter practically follows Professor Burgess’ work, 
modifying the latter’s views in some respects, but accepting the essential 
basis of them. The criticism will be made by students that this exposi- 
tion of sovereignty is rather a setting forth of what ought to be than of 
what actually is, for as the author himself remarks “ while there is now 
a substantial consensus of opinion among the best political writers con- 
cerning its fundamental characteristics, there are still differences of 
opinion regarding its place of abode in some of the complex states of the 
present day.” It may be noted, too, that, although Dr. Garner has care- 
fully distinguished between the state and the government in the earlier 
part of his work, he subsequently deals with the two notions as if they 
were identical, apparently gaining his own consent in so doing on the 
ground that the popular usage justifies him —a view which, upon the 
basis of his own work, can hardly be accepted. Textually, the volume 
seems largely free from errors and, while there are occasional misleading 
statements, analysis and comparison appear to relieve them of most of 


the apparent obscurities noted at first sight. 
The judgment of the technical community undoubtedly will be that 
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Professor Garner has done a useful piece of work within the limits he 
has set for himself. The book may not fill exactly the place it was in- 
tended for — few do — and the author may find occasion to revise some of 
hes modes of treatment and his points of view. But he has performed 
a valuable service to the cause of instruction in political science and as 
such deserves distinct recognition for the aid he has rendered to those 
who are engaged in teaching that subject. 
H. Parker WILLIs. 


Annuaire de L’Institut de Droit International. Vingt Troisiéme Vol- 
ume. Session de Paris, Mars—Avril 1910. 

The twenty-third volume of the Annual of the Institute of Inter- 
national Law presents the proceedings at its session, held at Paris from 
March 28 to April 2, 1910, in a compact octavo of 578 pages. 

M. Albérie Rolin, the eminent secretary general, in the preface asserts 
that the activity of the Institute, in the interval between two sessions, 
has never been greater or more fruitful, and he calls particular attention 
to the reports of MM. Charles Dupuis and de Lapradelle on the grave 
question of neutral hospitality in maritime war. 

He speaks of the expectation that these would lead to a complete bodv 
of resolutions, but insists that there was incontestable progress, tho sz) 
the Institute was unwilling to hamper general adoption by prema vic 
criticism. He says that the discussions were extended and profound and 
shared in by more jurisconsults than ever and that they constituted an 
element of valuable information for the improvement of the work of 
The Hague when the matter is agitated again. 

He calls attention to the important resolutions agreed to as to the 
employment of submarine mines and torpedoes on the report of M. 
Edward Rolin and to the five articles voted. He says the Institute firmly 
maintained the principle of absolute prohibition as to the use of auto- 
matie contact mines in the high seas, adhering to its previous doctrine 
though the assembly was composed of different elements. 

M. Rolin records that no previous session was more brilliant and that 
the lospitality was as extensive as it was cordial, that the President of 
France and the Ministers of Foreign Affairs and Justice especially 
exerted themselves 

The reports already alluded to on neutral hospitatity in maritime 
war, with the replies of many eminent scholars to the questions sub- 
mitted, cover 153 pages. 
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The general views were by no means favorable to the extreme limita- 
tion upon such hospitality which Great Britain and the United States 
have maintained and which France has never acceded to. These rules, 
as the Law Magazine and Review rather smartly said, had been extended 
“until it became almost safer for a nation to be a belligerent than a 
neutral.” (May, 1910, p. 333.) 

The report on submarine mines covers 27 pages. 

That of M. Pasquale Fiore on De Ordre Public en Droit Interna- 
tional Privé 25 pages. 

That of M. Diena on The Conflict of Laws in the matter “ de droits 
réels 20 pages. 

That of M. Politis on The Effects of War on International obligations 
and Private contracts 31 pages. 

That of M. Ant. Pillet on the Conflicts of Law in the matter “ de 
Marchés a Terme sur Valeurs Mobiliéres” 12 pages. 

That of M. Paul Fauchille on a “ projet” of a convention on the rule 
of aérostate in time of peace, together with one upon the same subject 
by M. de Bar, 22 pages. 

The notes of the session and proceedings, including the debates upon 
the reports mentioned, cover about 180 pages. 

The volume is closed by notices biographical, bibliographical and 
necrological on the members of the Association. 

Among the notices of those elected at the Paris session may be men- 
tioned, as of especial interest to his many friends in his own country, 
that of Prof. George Grafton Wilson of Harvard (p. 515) with a list 
of his publications, and among the biographical notices of members a 
“notice complémentaire”’ of Dr. James Brown Scott with a list of his 
publications is found on pages 524—5. 

The “ notices nécrologiques”’ record the lamented names of M. Emilio 
Brusa, M. Ernest Glasson, M. Armand Lainé, M. Frédéric de Martens 
and M. Félix Stoerk. 

The list of “ questions a l’Eledue” with the “ Rapporteurs” and 
members of the commissions is added and a very brief and imperfect 
index, or Table Analytique des Matiéres. 

Maitre Clunet of Paris was elected president and M. le Marquis 
d’Olivart, vice-president for the next session. 

A fine portrait of M. Charles Lyon-Caen, the distinguished president 
during 1909-10, is prefixed to the volume. 

The value of the Annuaire is apparent from the scope of the matters 
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considered and the commanding eminence of those participating. It 
must be admitted, however, that the session was not fruitful in positive 
action. As the Law Magazine and Review observes, it “ appears to have 
led to few decisive icsults.” 

The rival claims of Christiania and Madrid for the next meeting were 
advanced, but it was accorded to Madrid by a large majority. The date 
of the meeting is fixed at Easter, 1911. 

It is the hope of all who are acquainted with the work of the Institute 
that it may continue to help all nations to live together in accord with 
its own noble motto “ Justicia el pace.” 

CHARLES NOBLE GREGORY. 


Abraham Lincoln and Other Addresses in England. By Joseph H. 
Choate. New York: The Century Co. 1910. pp. xii, 293. 


Mr. Root has happily said that “it is the chief function of an am- 
bassador from one country to another to interpret to the people to whom 
he goes the people from whom he comes,”' and it is a pleasure to be 
able to add that the diplomatic representatives of the United States to 
Great Britain could, with few exceptions, be vouched in behalf of the 
definition. ‘To confine ourselves to recent times: Mr. James Russell 
Lowell represented the American people and his memory is green among 
the people where he dwelt as a friend rather than as a stranger.* Mr. 
John Hay admirably interpreted his fellow-countrymen to his brethren 
across the sea, and the addresses which he delivered on various occasions 
during his embassy were not merely full of tact and good feeling, but 
were and always will be models of literary style and composition.* The 
traditions of Mr. Lowell and Mr. Hay did not suffer in the hands of 
Mr. Choate, who, as Ambassador to Great Britain from 1899 to 1905, 
labored unceasingly to familiarize the good people of Great Britain with 
the achievements and institutions, the purposes and ideals of the Ameri- 
can people, whom he had the good fortune to represent, and whom he 
most worthily represented. 

Mr. Choate informs us, in the volume entitled “Abraham Lincoln and 


1“ Speeches in South America,” (1906), p. 28. 

2 Mr. Lowell’s English addresses are contained in the volume entitled “ Democ- 
racy and Other Addresses,” (1887). 

For an account of Mr. Lowell’s mission see Horace E. Scudder’s “ James Rus- 
sell Lowell,” Vol. II, pp. 259-321. 

3 “Addresses of John Hay,” (1906). 
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Other Addresses in England,” that President McKinley’s only instruc- 
tion, on handing him his letter of credence, was “‘ to promote the welfare 
of both countries by cultivating the most friendly relations between 
them. ‘To this end | visited many parts of Great Britain, and wherever 
I went I found this message of good will most cordially reciprocated. 
I thought that one effective way of carrying out these instructions was 
to do what I could to make the people better acquainted with the United 
States, its history, its institutions, and its great men, which would show 
them that there is no radical difference between us, and that under dif- 
ferent constitutional forms we maintain with equal fidelity the same 
great causes of liberty and justice and human progress.” 

Mr. Choate further states that the addresses contained in the present 
volume are but a few of the many delivered in pursuance of this general 
instruction. 

For biographical treatment Mr. Choate selected the careers of four 
great Americans — Lincoln, Franklin, Hamilton, and Emerson, and 
with pardonable loyalty to his alma mater, closes the volume with a brief 
address on John Harvard, delivered at the unveiling of the Harvard 
Memorial Window in Southwark Cathedral, May 23, 1905. One other 
biographical address is included, namely, an appreciation of Sir Walter 
Scott, which gave Mr. Choate the opportunity of showing “ the love and 
respect in which that great writer is held throughout America, and what 
an elevating and educational influence he has exercised there.” By the 
four American biographies the Ambassador was enabled to make known 
to the British public the services which Lincoln, Franklin, Hamilton, 
and Emerson had rendered to America, and in doing so to illustrate by 
concrete example American achievements and American ideals in such a 
way as to interest his hearers not merely in their careers, but in the 
country largely made by the exertions of the three and graced by the 
writings of the fourth. In the same way, Sir Walter Scott and John 
Harvard enabled him to show the influence which British ideals have 
exercised upon his own fellow-countrymen. 

Mr. Choate discusses in a somewhat lengthy address the place of the 
Supreme Court of the United States in American life, and in a some- 
what briefer address on education in America he shows how education 
has saved the democracy and its experiment. The origin and nature of 
the Supreme Court and the service which it has rendered to the United 
States are commonplaces with the well-informed American. But the 
idea of a court, standing between the executive and legislative depart- 
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ments of the government, controlling each and passing upon the acts of 
each, is as foreign in theory to the British Government as it is unknown 
in its practice. An exposition of the American federal system by virtue 
of which an imperium in imperio is seen to exist, with benefit alike to 
the general government and its constituent parts, would be a service to 
Gieat Britain in the present troubled state of British politics. 

In further pursuance of his mission Mr. Choate gladly delivered an 
address on the English Bible at the Centenary of the British and Foreign 
Bible Society, held in London, May, 1904, as the occasion gave him an 
opportunity to show that the moral conceptions of both peoples flow from 
a common source, 

The other addresses may be considered as purely personal, such as the 
address delivered at the dinner offered Mr. Choate by the Bench and 
Bar of England, and his touching farewell, on May 5, 1905, at the 
banquet offered by the Lord Mayor of London, but even these personal 
addresses are, nevertheless, representative, and aim to bring together and 
bind together the two peoples. 

Mr. Root’s definition of the ambassador as one who interprets the 
people of one country to the people of another was thus met in full 
measure by Mr. Choate. 

In the preface to the collected addresses Mr. Choate briefly mentions 
the reasons which determined the selection of each distinguished Ameri- 
can and of each subject of his discourse. In speaking of Lincoln he says 
that “when they [his auditors] realized the fact that the emancipation 
of four million slaves, as the only means of preserving the existence of 
the nation, was all his work, their enthusiasm for him knew no bounds, 
and as English history affords no parallel example of a man rising by 
his own efforts, and the events of his time, from such humble beginnings 
to such a pinnacle of lasting fame, they were proud to claim him as one 
of the great treasures of the English-speaking race.” 

Again, Mr. Choate states that he found “ no little prejudice still exist- 
ing against Franklin,” and that he was therefore “glad to have an 
opportunity in speaking of him at Birmingham to develop at length his 
wonderful career, as first, a most stalwart champion of the British 
Empire, and afterwards, when peace and union were no longer possible, 
as one of the greatest of American citizens.” Again, Mr. Choate found 
that “ Hamilton was comparatively unknown, except to lawyers, scholars 
and great readers,” and he notes the pleasure it gave him to recount and 
interpret “the real facts of the great work of that surpassing genius, in 
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upholding the arms of Washington in the war, in bringing about the 
Convention of 1787 which made the Federal Constitution, in securing 
its adoption by the people, and in organizing our government under it.” 

So much for the purpose Mr. Choate had in view and for the success 
which crowned his efforts. The addresses themselves are full of life and 
interest, each career, each subject, is gracefully outlined in stately and 
measured language, illumined at times by touches of humor, which, how- 
ever, are kept in control and do not in a single instance assume the 
upper hand. 

The reader’s pleasure is enhanced by the frontispiece — an excellent 
reproduction of Sargent’s sketch of Mr. Choate, which happily suggests 
his unusual personal beauty and subtle charm. 

The addresses as a whole indicate the large and beneficent influence 
which an ambassador may exercise upon the community in which he 
resides and show how many and varied are the opportunities of useful- 
ness beyond the strictly official duties which are supposed to be associated 
with the Foreign Office. Mr. Lowell, Mr. Hay, Mr. Choate, and his 
accomplished successor, Mr. Whitelaw Reid, have made the American 
people, their ideals and their achievemen‘s the common property of the 
English people, just as Mr. James Bryce is interpreting his countrymen 
to the people among whom he resides and to whom he is accredited. 

JAMES Brown Scorr. 
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THE SUCCESSION OF STATES 


When one state takes the place of another and undertakes a perma- 
nent exercise of its sovereign territorial rights or powers, there is 
said to be a succession of states.1 This succession may be called 
universal in case of total absorption, whether through voluntary 
agreement, forcible annexation or subjugation, the division of a 
siate into several international persons, or the union of several 
states into a single international person. Universal succession may 
also be said to exist where a state is broken up and divided among 
several previously existing states, as in the case of the division of 
Poland between Russia, Prussia, and Austria. 

Partial succession occurs in the following cases: 

1) When a state acquires a portion of the territory of another 
through cession or conquest. 

2) When a new state is formed in consequence of a successful 
revolt or declaration of independence. 

3) When a fully sovereign state loses a portion of its external 
sovereignty or independence through incorporation into a federal 
union, or places itself under the protectorate of a stronger power. 

4) When the latter process is reversed, and a state under 
suzerainty or protectorate, or members of a federal union, become 
fully sovereign states. 

I. UNIVERSAL SUCCESSION 


In case of total extinction and absorption or incorporation, the 
authorities are generally agreed that the annexing or absorbing state 
succeeds in the main to the rights and obligations of the extinguished 
state. ‘* The conqueror who reduces a nation to his subjection re- 
ceives it subject to all its engagements and duties toward others, 
the fulfillment of which then becomes his own duty.” ? 


On the meaning and propriety of this phrase, see note at the end of this 
article. 

2 Mr. Adams, Sec. of State, to Mr. Everett, Aug. 10, 1818. 1 Moore, Digest, 
p. 334. 
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There is no reasonabie doubt that the universal successor assumes 
responsibility for the financial obligations, more particularly the 
public debt, of the extinguished state. The former falls heir to the 
iatter’s assets, credits, revenues, and resources subject to the charges 
or burdens resting upon them. Res transit cum suo onere.” 
Thus, the United States* assumed the public obligations of the 


former colonies in 1789, the enlarged Sardinia or the new Italy 


’ This principle extends to the case of an extinguished government. “It was 
applied by the English courts to the cotton in England belonging to the Govern- 
ment of the Conferedate States, which was held to pass by their overthrow to 
the United States, subject to such right of account against the latter as the 
holders of it would have had against the former.” 1 Westlake, p. 75. See the 
United States v. Prioleau (1866), 2 H. & M. 563, and Scott, Cases, 85; United 
States of America v. McRae (1869), L. R. 8 Eq. 69; and the King of the Tico 
Sicilies vy, Wilcox (1851), 1 Sim. N. S. 301, 327-36. 

An exception to the application of this principle exists where a loan has been 
contracted for the purpose of the war which results in extinction or absorption. 
1 Westlake, p. 78. 

+The famous case of the Texan bonds is only an apparent exception to this 
rule. When Texas was admitted to the American Union in 1845, the power to 
lay and collect customs duties passed to the United States. It was agreed that 
the vacant and unappropriated lands within its limits were to be retained by the 
State and “applied to the payment of the debts and liabilities of the Republic 
of Texas; and the residue of the lands, after discharging the debts and liabilities, 
were to be disposed of as the State might direct, but in no event were said debts 
and liabilities to become a charge upon the Government of the United States.” 
5 U. 8. Statutes at Large, 798. Cited by 1 Moore, p. 343. Subsequently. in 
1850, the United States took over a portion of these lands, and in return for 
this and other considerations, the United States agreed to pay to Texas 
$10,000,000, but stipulated that five millions thereof should remain unpaid until 
the creditors holding Texas bonds for which duties on imports had been specially 
pledged, should file releases of all claims against the United States. 

In 1854, before a final settlement was made, a British holder of a Texan bond 
brought a claim against the United States for the payment thereof before 0 
mixed commission which had been instituted for the adjustment of claims be- 
tween the United States and Great Britain. The British and the United States 
commissioners gave diametrically opposed opinions. The umpire, Mr. Joshua 
Bates, an American citizen, decided that the commission could not entertain the 
claim, apparently for lack of jurisdiction. 

Whatever the merit of this decision, there can be no reasonable doubt that the 
United States was bound in equity to pay these bonds. As Dana (note 18 to 
Wheaton) has well said: “Tt certainly would not be satisfactory to say that 
the United States discharges its obligation to the creditors of Texas. to whom 
her customs were pledged, by paying only the amount of the customs received.” 
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took over the public debts of the lately annexed Italian States in 
1861, as did Prussia those of the incorporated German States in 
1866. 

In case there are several successors, the debt should be ratably 
divided, preferably in proportion to the revenues and taxable re- 
resources ® of that portion of the divided territory which each 
receives. 

In principle, the absorbing or incorporating state also succeeds 
to the contractual obligations of the extinguished state, at least as 
far as the rights of third parties are involved; and vice versa, the 
contractual rights and obligations of the annexing state extend to 
the inhabitants and territory of the people absorbed. 

There are, however, important exceptions to this rule. It is clear 
that political (including personal and dynastic) treaties and _ alli- 
ances of the extinguished state fall to the ground. It is equally 
clear that transitory or dispositive treaties remain in force. Of such 
a character are stipulations respecting boundary lines, servitudes or 
easements resting on the land relating to the use and repair of roads 
(including railways) or the navigation of rivers, etc. In these cases 
the rights of third parties, which it would be illegal to ignore or 
destroy, are involved. 

There is a serious difference of opinion in respect to treaties of 
commerce, navigation, extradition, ete. According to some authori- 
ties,® such treaties are extinguished like those of a political alliance 


In 1855 Congress passed an act providing that, in lieu of the $5,000,000 pay- 
able to Texas in 5 per cent. stock under the Act of 1850, the Secretary of the 
Treasury should pay to those creditors of Texas who held bonds for which the 
revenues of the Republic were pledged, the sum of $7,500,000, to be apportioned 
among the holders pro rata. See 1 Moore, p. 347. 

On the Texan Bond Controversy, see especially 1 Calvo, § 101; * Dana's 
Wheaton, note 18; Lawrence, 1 Commentaire, pp. 211 ff.; Magoon, Law of Civil 
(iovernment under Military Occupation, 190-191; * 1 Moore, Digest, § 97, 
pp 343-47; *4 Moore, Int. Arbitrations, pp. 3591-94; Scott, Cases, 94-96 n.; 
Srow, Cases, 18-20; 1 Westlake, 77, 78; Ullmann, 132 n. 

5 The extent of territory and number of the population have also been sug- 
gested. These have in a few cases furnished the basis of the division, but they 
furnish very crude and unsatisfactory criteria, 

°K. g., Despagnet, Cours, ete., p. 99; 1 Piédeli®vre, p. 127; 1 Rivier, pp. 72 ff.; 
1 Westlake, p. 67 n. 
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or friendship. According to another but more infrequent view, 
“treaties of commerce and other international conventions which 
bind the* annexed state” remain in force. There is a_ third 
opinion which considers ** a general answer to these questions based 
on principle, to be impossible and leaves them to the nature and 
scope of the treaties and concrete circumstances for decision.” ® 

The better opinion (and the one most consonant with international 
practice) would seem to be that such treaties may be annulled at the 
option of the annexing or absorbing state. True it is that the rights 
and interests of third parties are affected; but the interests involved 
are for the most part economic or quasi-political in their nature, 
and cannot as a rule resist the pressure of changed social and politi- 
cal conditions. 

As in the ease of partial succession,® the universal successor ac- 
quires complete rights of sovereignty over the territory which has 
been absorbed; and can, therefore, make any change in the laws 
or political institutions of the extinguished state which it deems 
necessary or desirable. But civil and criminal law as opposed to 
constitutional and purely administrative law, as also the private 
rights of the inhabitants of the extinguished state, remain unal- 
tered unless changed by express enactment. Contracts, franchises, 
and concessions to private companies and individuals should as a 
rule, be maintained. The universal successor also succeeds to the 


public and private domain of the extinguished state. 


II. PARTIAL SUCCESSION 


The rules and principles governing partial succession are prac- 
tically the same as in the case of universal succession or total ex- 


71 F. de Martens, Traité, ete., p. 369. 

* Ullman (2d ed.), p. 132. Cited by 1 Westlake, p. 67 n. Ullman cites Blunt- 
sehh, Art. 50, and 1 Calvo, § 100, in favor of this opinion a view which he him 
self seems to share in spite of his criticism of it as being “ much too elastic.” He 
claims that the annexing state succeeds to the legal order (Rechtsordung) of 
the incorporated state, but admits that, in deciding on the question whether 
such treaties shall be maintained, it (the absorbing state) takes its own interests 


into account. 
9 See infra. 
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tinction and absorption. But these rules may be greatly modified 
in international practice by considerations of public policy based 
on the interests of the ceding as well as those of the annexing states. 
There is even a greater modification of these principles in the case 
of a colony or province which has achieved its independence. 

The main difference between the two categories of universal and 
partial suecession is that in ease of partial succession, whether by 
cession or conquest, there is a continuity of state life or personality 
on the part of the state which has lost a portion of its territory. 
This materially affects international rights and obligations. 

In such cases it may be necessary to distinguish between the 
general rights and obligations of the ceding or dismembered state 
and the special or local rights and obligations of the inhabitants 
of the ceded territory. This distinction also applies to the case of 
a colony or province which has achieved its independence. There 
inay be certain charges or burdens in the nature of servitudes rest- 
ing upon the land, or the assets, revenues, or resources of the new 
state or ceded province may have been mortgaged or hypothecated 
as security for the payment of a portion of the publie debt of the 
ceding or dismembered state. 

It is generally agreed that the purely local or personal rights and 
cbligations of the ceded or conquered territory, as also of the new 
state which has achieved its independence, remain with the partial 
successor or the new state. This is particularly true of the public 
domain, publie property such as government railways, and of purely 
local and personal debts or of any portion of the public debt which 
nay have been contracted in the interest of the new state or ceded 
province, more particularly for internal improvements. 

Many of the authorities'® maintain that the partial successor 


10 It is often claimed that this is also the case with debts which are secured 
by the assets, revenues, or resources of the ceded provinces or of an insurgent 
or belligerent community which has won its independence. But the rule would 
certainly not apply to a loan thus secured which had been contracted for general 
purposes or for the special purpose of waging the war or crushing the rebellion 
resulting in cession or independence. 

The United States in 1898 refused to assume in behalf of Cuba any portion of 
the so-called Cuban debt for the payment of which the Cuban revenues were 


of 
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must also take over a proportional part of the general public debt 
cf the ceding or dismembered state; but, however equitable and just 
such an arrangement may be, it cannot be maintained that this is a 
positive rule of the law of nations. There have, indeed, been a con- 


pledged on the ground that it consisted of a “mass of Spanish obligations and 
charges,” and was “in no sense created by Cuba as a province or department 
of Spain or by the people of the island.” This debt had been mainly contracted 
“for the purpose of supporting a Spanish army in Cuba,” and the creditors 
“took the chances of the investment” with a full knowledge of the risks in 
volved. ‘“ From no point of view can the debts above described be considered as 
local debts of Cuba or as debts incurred for the benefit of Cuba.” \1 Moore, 
Digest, § 97, pp. 351-355. The citations given above may be found on pp. 352, 
357, 358, 367, and 368. 

There can be no question that the United States acted wisely in refusing to 
assume for her protegé the major portion of this debt, but Cuba would seem to 
have been liable in equity for such a portion of the loan as had been spent on 
internal improvements, such as railways, harbors, ete. See an interesting article 
contributed by Von Bar to the German periodical Die Nation for April 22, 1899. 
Cited by 1 Westlake, p. 79 n. 

On the Cuban and Philippine Debts, see Magoon, Law of Civil Government 
under Military Occupation (p. 187), for a citation from an article by Hon. 
Whitelaw Reid contributed to the Anglo-Saron Review for June, 1899. Mr. 
Reid says: “ Warned by the results of their inquiry as to the origin of the 
‘Cuban Debt,’” and having * learned that over one-fourth of the Philippine Debt 
had actually been transferred to Cuba to carry on the war against the Cuban 
insurgents,” the American commissioners at Paris abandoned all idea of assum 
ing the so-called ** Philippine Debt.” But the United States paid to Spain the 
sum of $20,000,000 for the cession of the Philippine Islands — an amount which 
was at least equal to the face value of that debt. 

The views of Le Fur on this subject (see 6 Revue de droit int. public (1899), 
615 ff.), are so obviously prejudiced that they are unworthy of serious refutation. 

The Spanish commissioners made much of the fact that the Spanish-American 
Colonies had assumed their local debts (see 1 Moore, pp. 342, 343, 355); but the 
circumstances were very different, and “ historically we know that the assump- 
tion of said obligations was a price paid by said colonies for independence and 


recognition of sovereignty.”” Magoon, op. cit., p. 188. 

There are numerous other historical examples of the assumption of purely 
local debts (see 1 Moore, pp. 339-423, 361), and it undoubted], amounts to an 
obligation in international law. 

The following authorities hold that the partial successor should assume a 
proportional part of the public debt: Bonfils-Fauchille, Nos. 224 ff.; Despagnet. 
No. 97; 1 Fiore, No. 360; Huber, Nos. 125-135 and 205; 1 Pié@deliévre, Nos. 
154 ff.; 1 Rivier, 214; Taylor, § 165; Ullman, § 33. To the contrary may be 
cited: Bluntsehli. art. 47, 48; Hall (5th ed.). 93 n., 98, 99 n.: 1 Halleck 
(Baker’s 3d ed.) 91; 1 Oppenheim, § 84; 1 Pradier-Fodéré, No. 157. 
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siderable number of historical instances of such division,’ but the 
international practice is by no means uniform. If the debt is di- 
vided, it should be in proportion to the taxable assets or resources 
of the new state or ceded province as compared with those of the 
remaining portion of the dismembered state. 

Contrary to the general principle governing in the case of univer- 
sal succession,!? all treaties, excepting transitory and dispositive con- 
ventions, affecting the incorporated or ceded province fall to the 
ground in eases of partial succession. This also holds when an 


The “Ayes ” thus seem to have it, but it should be noted that a number of them 
qualify their statement of the law by the use of such phrases as should, it is 
just and rational, theoretically, ete. This indicates a subjective rather than a 
positive or objective attitude toward the subject. They evidently endeavor to 
state the law as they think it should be, rather than as it is — a common fauit 
with Continental publicists. 

11 The main instances of a division of the general public debt prescribed in 
modern treaties are as follows: 

1) The assumption by Sweeden of a part of the Danish debt upon the cession 
of Norway by Denmark in 1814. 2) The agreement by France to take over a 
small portion of the national debt of Sardinia upon the latter’s cession of Savoy 
and Nice in 1860. 3) The apportionment of the Danish debt between Denmark 
and the ceded duchies upon the annexation of Schleswig, Holstein, and Lauen- 
burg by Austria and Prussia in 1864 and 1866. 4) The assumption by Italy of 
a part of the Papal debt in 1864. 5) The assumption by Sardinia of three- 
fifths of the Monte-Lombardo-Veneto debt, and of a part of the Austrian national 
loan of 1854, by the treaty of Ziirich in 1859. 6) The division by the Powers 
of the public debt of the Netherlands between Belgium and Holland in 1839. 
7) The obligations imposed by the Powers upon Bulgaria, Servia, Montenegro, 
and Greece to discharge portions of the debt of the Ottoman Empire in accordance 
with the Treaty of Berlin of 1878. But no part of the Ottoman debt was assumed 
by Russia on account of her acquisitions in Asia. It may be noted that the two 
latter instances are examples of a division secured through European interven- 
tion rather than by conquest or a treaty of cession. For a few more relatively 
unimportant examples, see Huber, Die Staatensuccession, No. 127. 

Among the important recent historical instances where there was no assump- 
tion of any portion of the general debt are those of the cession of Alsace-Lor- 
raine by France to Germany in 1871, and of Cuba and the Philippine Islands by 
Spain in 1898. The United States did not take over any portion of the British 
debt upon the acknowledgment of her independence by Great Britain in 1783, 
nor have any of her various acquisitions of territory been charged with such 
obligations excepting Texas. The Spanish-American colonies appear only to have 
assumed their local debts. 

12 See supra. 
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insurgent or seceding colony, province, or state has achieved its 
independence.'* 

‘On the cession of '* territory by one nation to another, those in- 
ternal laws and regulations of the former designated as municipal 
continue in force and operation until the new sovereign imposes dif- 
ferent laws and regulations.” But those ‘‘ laws which are political 
in their nature, and pertain to the prerogatives of the former gov- 


9715 


ernment, immediately cease upon the transfer of sovereignty. 
The constitution and laws of the annexing or conquering state do 
not necessarily extend ex proprio vigore to the annexed or ceded 
territory 1° which is nevertheless completely subject to the will of 


its new sovereign. 


18 Thus, the United States did not share in either the rights or obligations of 
British treaties after she had achieved her independence. A long and bitter 
controversy arose in connection with the fishing rights granted by Great Britain 
in 1783. The United States claimed that the right to fish on the coast of New- 
foundland and on the other coasts of the British dominion in North America 
was merely a recognition of pre-existing and imprescriptible rights and were 
not abrogated by the War of 1812. On the other hand, the British justly held 
that these rights were created by treaty and were extinguished by the war. 
By the treaty of 1818 the citizens of the United States were merely granted the 
liberty to fish, ete. This constituted a virtual abandonment of the untenable 
contention that these rights existed independent of treaty stipulation. 

On the Northeastern Fisheries, see especially, J. Q. Adams, The Fisheries and 
the Mississippi (1828); Elliot, The United States and the Northeastern Fish- 
eries (1887); Isham, The Fishery Question (1887); Hall (5th ed.) 94, 95; 
* Lawrence, Principles, § 111; *_1 Moore’s Digest, §§ 163 ff.; Dana’s Wheaton, 
341-50 and note 142; Wharton’s Digest, §§ 301 ff.; and for the recent decision 
of the Hague Tribunal in United States v. Great Britain (case of North Atlantic 
Coast Fisheries) see this JOURNAL, 4:948 (October, 1910). 

14 The same rule applies of course to cases of conquest. 

15 Griggs, Atty.-Gen., in 1 Moore, Digest, § 93, p. 310. See also 1 Moore, § 95, 
especially the opinions of Chief Justice Marshall, Lords Mansfield and Ellen- 
borough on pp. 332, 333. 

16 See especially the series of decisions known as the “Insular Cases” decided 
by our Supreme Court in 1901. In the leading case of De Lima v. Bidwell (182 
U. S. 1), it was held that Porto Rico was not a foreign country within the mean- 
ing of the tariff laws after its cession. but a territory of the United States. 
Consequently, the Dingiey Tariff Act of 1897. which was exclusively applicable 
tc foreign countries, did not apply to Porto Rico. See also Fourteen Diamond 
Rings v. United States (183 U. S. 176), which applied the same doctrine to the 
Philippine Islands. In Downes v. Bidwell (182 U.S. 244), it was held that Porto 
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Private rights are unaffected by a change of sovereignty. 


It is very unusual, even in cases of conquest, for the conqueror to do 
more than displace the sovereign and assume dominion over the country. 
The modern usage of nations, which has become law, would be violated ; 
that sense of justice and of right which is acknowledged and felt by the 
whole civilized world would be outraged if private property should be 
generally confiscated. The people change their allegiance; their relation 
to their ancient sovereign is dissolved; but their relations to each other, 
and their rights of property remain undisturbed. If this be the modern 
rule even in cases of conquest, who can doubt its application to the case 
of an amicable cession of territory." 


In Cuba and the Philippines the rights of property entitled to 
protection under the phrase “ property of all kinds,” (see Arts. I 
and VII of the Treaty of Peace with Spain) were believed to in- 
clude trade-marks and the property rights of municipalities,’* but 


Rico “is a territory appurtenant and belonging to the United States within the 
revenue clauses of the Constitution; that the Foraker Act (of 1900) is consti- 
tutional, so far as it imposes duties upon imports from such islands.” In 
Dooley v. United States (182 U. S. 222), it was held that duties upon imports 
from the United States to Porto Rico prior to the ratification of the treaty of 
peace was lawfully collected under the war power. It is a remarkable fact that 
the decision in each case represented a bare (but not always the same) majority 
of one, the vote of the judges standing five to four. 

On the Insular Cases, see especially 1 Moore, § 94, and Scott, Cases, 667-674 
(including note on p. 674). For further references, see 1 Moore, p. 331. 

For other cases showing the effect of a change of sovereignty on laws, see 
Beale, Cases on the Conflict of Laws (1909), 65-84. See also Scott, 104-116. 

17 Chief Justice Marshall, in the leading case of United States v. Percheman 
(1833), 7 Peters, 51, 86, and (in abridged form) Scott, 95. Our great chief jus- 
tice also stated that even had the treaty by which Florida was ceded to the 
United States contained no stipulation safeguarding the property of individuals, 
their property rights would have been unaffected by the change. In United Statcs 
v. Soulard (4 Pet. 511), he had remarked apropos of the cession of Louisiana 
that “the United States, as a just nation, regards this stipulation (viz., that 
the inhabitants of the ceded territory should be protected in the free enjoyment 
of their property rights) as the avowal of a principle which would have been 
held equally sacred, though it had not been inserted in the contract.” For the 
citation of numerous other cases and expressions of official opinion on this sub- 
ject, see 1 Moore, § 99. 

18 Magoon, The Law of Civil Government and Military Occupation, 305-15, 
463-71, 541-45, ete. The rights of property secured by copyrights and patents 
icauired by Spaniards was specifically protected by Art. XIII. of said treaty. 
1 Moore, p. 427. 
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they were held not to include rights to public oftice, whether pur- 


chased or inherited.'® 

The annexing state, as also the colony or province which has 
achieved its independence, succeeds to the public domain of that 
portion of the ceding or dismembered state which is located in the 
ceded territory or the new state; but it appears to be somewhat 
doubtful as to whether it succeeds to the whole of its private domain 
or property as well. The better opinion would seem to be that it 
only succeeds to that portion of the private property of the ceding 
or dismembered state which is destined for local use. Thus state 
owned railways, telegraph and telephone plants, ete., pass to the 
annexing or new state,” but state loans to corporations or individuals 
should not, as a rule, be confiscated. In the case of privately-owned 
‘ailroads, the principle of succession only applies to the public rights 
of regulation or control. In view of the increasing tendency toward 
state socialism, this subject deserves more attention than it has yet 
received. 

There is a difference of opinion respecting the obligations of the 
new or annexing state to execute the contracts, concessions or fran- 
chises, ete., granted by the ceding or dismembered state within the 
ceded territory or territorial borders of the colony or province which 
has achieved its independence. It would certainly seem that such 
contracts and concessions should, as a rule, be respected, and this has 
been the general practice of nations for at least a century; *! but 
international practice is by no means uniform, and the rule is not 


without important exceptions. 


19 Magoon, 194-209 and 454 ff. See also 1 Moore, § 99, pp. 425-29, and the 
cases of Sanches v. United States (1907), 42 U. S. Court of Claims, 458: s. c., 
on appeal, U. 8S. Sup. Ct., Feb. 21, 1910, this JoURNAL, 4:463; the Countess of 
Buena Vista vy. United States (1908), U. S. Rep. (see also this JOURNAL, 
2:678-88). For criticism of these decisions, see Bordwell in this JOURNAL, 
3:119-136. 

20 See especially Despagnet, Cours, No. 99; 1 Piédiliévre, No. 161; and 1 
P.-Fodéré, No. 161. 

21 Such provisions were contained in the treaties of Campo Formio (1797), 
Paris (1814), Zurich (1859), Paris (1860), London (1864), Vienna (1864), 
Frankfort (1871), and Berlin (1878). The various treaties by which the United 
States acquired Louisiana, Florida, and Texas contained similar stipulations. 
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The general principle governing this important but much neglected 
subject has been correctly stated by a leading Italian authority: 
* The annexing government succeeds to the rights and obligations 
resulting from contracts regularly stipulated by the ceding govern- 
ment in the relative public interest of the territory ceded.”°* 


But these provisions have been ignored in several recent cases of cession or con- 
quest, viz., by France in Madagascar (1896), by the United States in the treaty 
of Paris (1898) with Spain, and by Great Britain in South Africa (1900). 


_1 Moore, § 98, pp. 385-80; and Gidel, Des Effects de Vannexation sur les con- 


cessions (1904), ch. 11. 

The United States, of course, acknowledged the validity of Spanish contracts 
and concessions in Cuba, Porto Rico, and the Philippines which were of a purely 
local nature or in the exclusive interest of the inhabitants of these islands (1 
Moore, p. 406); but it refused to admit a legal obligation to continue payments 
to the Manila Railway Company, which was a concession with a guarantee of 
eight per cent. granted by Spain partly in the imperial and partly in the local 
interest. See 1 Moore, § 98, pp. 395 ff., and Magoon, op. cit., pp. 177 ff. See 
also Magoon, pp. 529-31 for the opinioa of this law officer that the United States 
was not legally bound to continue the payment of the Spanish subsidy to a tele- 
graph company in the Philippine Islands. 

The Transvaal Concessions Commission of 1901, which was appointed by the 
British Government to inquire into concessions presenting examples of mixed 
publie and private rights granted by the South African Republic, declared: 
“It is clear that a state which has annexed another is not legally bound to any 
contracts made by the state which has ceased to exist, and that no court of law 
has jurisdiction to enforce such contracts if the annexing state refuse to recog- 
nize them.” In commenting upon these dicta, Westlake (1I., pp. 81, 82) observes: 
“The latter dictum is true, since courts of law are bound by the will of the 
sovereign power of the country, whether that will be just or unjust. The former 
dictum * * * is to be explained by the narrow meaning which the com- 
missioners evidently attached to the term ‘legal’ * * * ” The Commissioners 
add: “ But the modern usage of nations has tended in the direction of the 
acknowledgment of such contracts.” And, with certain reservations, England 
appears to have acted on this principle. 

In the cases which were brought up for judicial determination, the British 
courts declined to assert jurisdiction on the ground that annexation was an act 
of state, and they held that municipal tribunals lacked authority to enforce 
contractual obligations alleged to have been incurred by an adversary. The lead- 
ing eases are those of Cook v. Spring (1899), A. C. 572; and the West Rand 
Central Gold Mining Co. v. The King (1905), 2 K. B. 498; this Jovurnan, 1:217. 
See Colonial Cases Relating to the Succession of States in 3 Zeitschrift fiir 
Volkerrecht (1909), 618-20, and Westlake in 17 Law Quar. Rev. 392 ff. 

22] Fiore, Noureau Traité, ete., No. 356, p. 313. 
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To this rule there seem, however, to be several exceptions. The 
grant or concession must have been not merely regularly obtained 
or duly acquired, 7. e., from the proper authority and with a proper 
observance of legal forms, but it must have been made in good 
faith“? It must not be in violation of a treaty with the annexing 
or dismembered state nor contracted for the purpose of the war which 
results in annexation. The concession may also be cancelled if the 
grantee has without lawful excuse failed to fulfil the essential con- 
ditions of the grant. The new government is, moreover, justified 
in cancelling or modifying the concession in case it is injurious to 
the public interest or in conflict with the public order or the funda- 
mental principles governing the legislation or policy of the annexing 
state. In the various classes of cases covered by the last sentence 
compensation or indemnity should, however, be rendered.** 

The same principles of course apply to a colony or province which 
kas achieved its independence.*° 
Amos S. Hersuey. 


23 See on this point the instructions of Secretary Root in_] Moore, pp. 392 ff.; 
and Magoon, 595 ff. 

24+ For the exceptions, see Report of the Transvaal Concessions Comyvission in 
] Moore, § 98, pp. 411-14; and Gidel, Des Effets de Vannexation sur les conces- 
sions (1904), chs. 7-10. 

25 The authorities are very much divided as to the meaning and propriety of 
the phrase “successicn of states.” Several (e. g., Gareis, § 16, pp. 59 ff. and 
Zorn, 32. 77) even deny that it ever takes place, and one (Liszt, § 23) only 
admits it in a few cases. Others maintain that it is a pure fiction or metaphor, 
whether useful or otherwise. But the majority accept the doctrine of succession 
either in pure or in a modified form. 

The Roman idea of succession upon death as the continuation of the person 
of the deceased by the heir was introduced into the law of nations by Grotius 
who said: “It is undoubted law that the person of the heir, in respect to the 
continuation of public as well as private ownership, is to be conceived as the 
same with the person deceased.” (Lib. II., cap. 9, § 12.) This view was adopted 
by Pufendorf and Vattel, but denied by the commentator Coccejii, who claimed 
that the Grotian doctrine of succession was a fiction based upon a principle of 
toman private law which is inapplicable, in all its content, to international 
publie law. On the views of Coccejii, see Gidel, op. cit., pp. 35 and 57 ff. 

Among the publicists who hold more or less strictly to the Grotian doctrine 
of succession are Despagnet, Nos. 90 ff.; Hall, 99; 2 Halleck, 495: 1 F. de 
Martens, § 67. pp. 368 f.; and 1 Rivier, 70 ff. 

The following authorities are among those who hold to the doctrine of sue- 
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cession in modified form: Bluntschli, Arts. 50, 54, and 55; 1 Calvo, §§ 99 ff.; 
1 Fiore, No. 355; Heffter, § 25; 1 Oppenheim, §§ 80 ff.; 1 P.-Fodéré, Nos. 158 
and 160. 

Among the publicists who evidently consider the phrase “ succession of States * 
a mere fiction or metaphor are Appleton, Gabba, and Gidel who have produced 
valuable monographs on this important subject. But Huber, the most important 
of them all, does not hesitate to use the phrase “ Staatensuccession ” as the title 
of his remarkable work. It must be admitted that these monographs are, for 
the most part, highly abstract and theoretical, and that their conclusions are 
often at variance with international practice. Thus Appleton (p. 51) holds that 
the annexed or extinguished state still continues to exist in spite of its loss of 
sovereignty; and Gidel (chs. 3 and 4) bases his theory of “ continuity ” upon 
the right of the occupant. He claims that cession is a recognition rather than 
a source of rights. The views of Max Huber, although highly abstract, are more 
reasonable and iargely based upon a study of international practice. He declares 
(p. 18): 

“The notion of succession is a general one in law, and belongs exclusively 
neither to private nor to public law. Succession is a substitution plus con 
tinuation. The successor steps into the place of the predecessor and continues 
his rights and obligations; so far the succession of private and public law agree. 
But we now have to distinguish between those kinds of succession. A _ civil 
successor who steps into the place of his predecessor steps into his rights and 
obligations as though he were himself the predecessor. That is the universal 
succession of private law in the human sense, at least according to the prevailing 
doctrine. But the suecessor of international law steps into the rights and obli- 
gations of his predecessor as though they were his own.” Cited and translated 
by Westlake, I., p. 69. 

For an excellent review of the authorities, see Gidel, Des Effets de V'annexation 
sur les concessions (1904), ch. 2. 

On the Succession and Extinction of States, see Appleton, Des Effets de Van- 
nexation sur les dettes de Vetat démembré ou annexe (1895); Bluntschli, Arts. 
46-61; Bry, Nos. 56-72; * Bonfils (Fauchille) Nos. 214-233; Cabouat, Des 
annexations de territoires et de leurs principales consquences (1881); 1 Calvo, 
§$§ 99-106; 6 Despagnet, Cours, etc., Nos, 86-102; Field, Arts. 22-26; * 1 Fiore, 
Nos. 348-366; Gabba, Questioni di diritto cirile (1886) ; Gareis, § 16, pp. 59 ff.: 
*Gidel, Des effets de Vanneration sur les concessions (1904); Grotius, liv. IT., 
ee. 9 and 10; * Hall (5th ed.), 91-99; 1 Halleck (Baker’s 3d ed.), 90-92: Hart- 
man, §§ 12-13; Heffter, §§ 24, 25; Holtzendorff in 2 Holtzendorff, 33-43; * Huber. 
Die Staatensuccession (1898); Larriviere, Des consequences des transformations 
territoriales des Etats sur les traités anterieurs (1892); Liszt. § 23; 1 F. de 
Martens, §§ 66-69; *{1 Moore, Digest, ch. 4) §§(92-99; 1 Nys, 399-401; * 1 Pieda- 
liévre, Nos, 134-200: 1 Phillimore, Pt. TT.. chs. 5, 6: *\1 Oppenheim, §§ 79-84; 
1 P.-Fodéré, Nos. 156-63; * 1 Rivier, 65-75, 213 ff.; Selossé, Traité de Vannexa. 
tion au territoire francais et de son démembrement (1880)): * Scott, Cases, 
85-116; Snow, Int. Law, § 9; Taylor. §§ 163-68; Ullmann, 8§ 31-34; * 1 West- 
lake, 59-93; Wheaton, §§°28-32; 1 Wharton, § 5; Woolsey, § 38. 
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FORTIFICATION OF THE PANAMA CANAL 


In the Clayton-Bulwer treaty of 1850’ the United States and 
Great Britain agreed that neither would ever erect or maintain any 
fortifications commanding the canal or the vicinity thereof. The 
Hay-Paunceforte treaty of 5 February, 1900, by clause 7, stipulated 
as follows: 

No fortifications shall be erected commanding the canal or the waters 
adjacent. The United States, however, shall be at liberty to maintain 
such military police along the canal as may be necessary to protect it 
against lawlessness and disorder. 

Though this treaty did not get through the Senate, it is important 
to refer to it because it so clearly distinguishes between fortification 
of the canal and the military policing of it against lawlessness and 
disorder. The former was prohibited while the latter was allowed. 
Upon the failure of this treaty, a new one was framed which was sent 
to the Senate 4 December, 1901, and which was ratified by the Senate 
and became a law 16 December, 1901.2 How does this treaty deal 
with the fortification topic? It was undoubtedly a matter of careful 
negotiation between the parties, with the result that, on the one hand, 
the United States made no assertion of a right to fortify, and that, on 
the other hand, Great Britain gave its consent to the maintenance of 
“such military police along the canal as may be necessary to protect 
it against lawlessness and disorder.” If in this regard there had been 
any intent to go back on the principle and policy of previous treaties 
— of the treaty of 1850 and of the draft treaty of 5 February, 1900 
— surely the right to fortify the canal would have been conceded in 
express terms instead of not being mentioned at all. Nor ean it be 
fairly argued that the United States has a right in its discretion to de- 
termine fortification to be a part of the military policing of the canal 
and to fortify accordingly. Fortifications mean solid, permanent 


1 Printed in SUPPLEMENT, 3:110. 
2 Printed in SUPPLEMENT, 3:12]. 
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and expensive structures, manned with suitable artillery and continu- 
ously garrisoned by considerable bodies of troops -—— things by no fair 
construction to be included within military policing of the canal 
against lawlessness and disorder. It is a possible suggestion that, as 
the inhibition of fortification contained in the treaty of 1850 and the 
proposed treaty of February, 1900, is omitted from the treaty of De- 
cember, 1901, fortification is by implication allowed. But to adopt 
that suggestion involves the conclusion that by failing or omitting to 
secure permission to fortify the canal, the United States in fact 
secured both the right to fortify and the right to maintain military 
police on the canal, a conclusion so extraordinary as to be inad- 
missible. 

The just construction of the treaty seems to be, as already inti- 
mated, that the parties dropped the subject of fortification altogether 
and substituted the liberty “ to maintain such military police along 
the canal as may be necessary to protect it against lawlessness and dis- 
order.” That view is supported by all the surrounding circumstances. 
The parties had in mind the case of the Suez Canal as being a prece- 
dent to be followed, and indeed expressly adopted as the basis of neu- 
tralization of the Panama Canal the rules applicable to the Suez 
Canal under the Constantinople convention of 1888.* But those rules 
do not reserve or give to the owner of the Suez Canal any right to for- 
tify it, any right to treat it as mainland or coast line and as held in 
absolute and unqualified sovereignty, and to be defended or otherwise 
dealt with accordingly. Such owner, in effect, is constituted a trus- 
tee of an international water highway for the use and benefit of all 
nations, and is thus left without any inducement and relieved of any 
necessity to fortify the canal. It is not too much to contend, indeed 
it honors the United States to contend and to conclude, that it meant 
to assume substantially the same fiduciary position as respects the 
Panama Canal, and by non-insistence upon anything more than the 
right to maintain military police upon the canal, to assure and satisfy 
the world that it meant to hold and control the canal as a trustee in 
the interest and for the benefit of all mankind. 


’ Printed in SUPPLEMENT, 3:123. 
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If, therefore, the treaty be judged by its express terms, but one 
rational construction can be given toit. Any claim that it leaves the 
United States with a free hand as to the ways and means of defend- 
ing the canal is completely disposed of by the express grant to the 
United States of the power to use military police to protect the canal. 
It is a grant which restricts the general power the United States 
would otherwise have as the owner of the canal. The parties nego- 
tiated with each other on the footing that Great Britain had a right 
to be consulted on that subject notwithstanding the ownership of the 
United States, with the result that Great Britain prescribed and the 
United States accepted a limited power in view of the general power 
it would have had but for the treaty. 

The only answer to the foregoing interpretation of the treaty ap- 
pears to be found in the Hay memorandum sent to the Senate, a 
memorandum which purports to be a brief account of negotiations 
preceding the treaty and to give Mr. Hay’s view of some of the rea- 
sons for its provisions.* The objections to construing a written 
agreement by the recollections of one or both of the parties to it are 
too obvious to need mention and find apt illustration in the case under 
consideration. If the negotiator on one side may have thought the 
express prohibition against fortification was dropped because unfair 
to the United States, the negotiator on the other side may have 
thought it was dropped because needless and in effect superseded by 
the express permission to protect the canal by military police. The 
Hay memorandum wholly fails to explain the military police clause 
or to show why, if the inhibition against fortification was not re- 


peated in terms, the United States accepted the grant of a right to 


* The following statement concerning the authorship of this memorandum was 
made by Honorable J. Warren Keifer in the course of a speech in the House of 
Representatives, February 25, 1911: 

“The gentleman reads largely from a communication which he says was pre 
pared by John Hay and sent to the United States Senate. He is misled about 
that. John Hay never prepared it, and it was a matter of remark that he did 
not do it. The document which he reads from was not prepared by him, but by 
somebody, possibly by a clerk, in the State Department that wanted to make an 
argument that way, and it was disregarded by the Senate. The treaty speaks 
for itself, and Hay negotiated and endorsed it, including all its neutralization.” 
(Congressional Record, February 25, 1911.) 
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protect the canal by military police. Yet, if Mr. Hay’s view was 
that the treaty left the United States with all the ordinary rights of 
an owner of the canal, which would include the right to police by 
military force, why was the express grant of that right allowed to 
stay in the treaty? By the first canal treaty — the Clayton-Bulwer 
treaty — the canal was to be protected by general agreement between 
all civilized Powers. By the first Hay treaty, though fortification 
was debarred and a military police authorized, it was also to be de- 
fended in time of peace as in time of war by the forces of the United 
States. By the second and successful Hay treaty, defence of the 
‘anal by the United States forces was dropped, fortification as a 
means of such defence was not mentioned, and military policing of 
the canal alone remained as the agreed mode of the defence of the 
canal as against lawlessness and disorder. Why was the United 
States content with this provision, which, it will be observed, looks 
to the defence of the canal as against lawlessness and disorder only 
and not against war? Because, in the view of Mr. Hay, as his mem- 
orandum states, war between the parties to the treaty or between the 
United States and any other party, would have the usual effect upon 
the treaty and would enable the United States to close the canal. It 
is plain, therefore, from Mr. Hay’s memorandum itself, that the par- 
ties to the treaty dealt with canal defence only in time of peace, con- 
sidered that for such defence in time of peace only military policing 
against lawlessness and disorder was necessary, did not undertake to 
anticipate the exigencies of war and provide means of meeting them, 
but were satisfied that in the event of war and the consequent abro- 
gation of treaties, the United States could thoroughly protect itself 
by its power to close the canal and by whatever other means might 
be necessary. 


Ricuarp OLNEY. 


THE INTERNATIONAL COURT OF PRIZE 


On February 15, 1911, the Senate of the United States advised 
and consented to the ratification of the International Prize Court 
Convention’ adopted by the Second Hague Peace Conference and 
signed by the American delegates October 18, 1907. Although 
transmitted to the Senate with the various Hague conventions on 
February 27, 1908, and favorably recommended by the President 
and Secretary of State, action upon the convention was deferred by 
the Committee on Foreign Relations because the convention in its 
original form involved an appeal from the Supreme Court of the 
United States to the international court at The Hague. This feature 
of the otherwise acceptable convention raised doubts as to its con- 
stitutionality, because Article 3, section 1, of the Constitution pro- 
vides that “ the judicial power of the United States shall be vested 
in one Supreme Court.” An appeal from the Supreme Court to 
the court at The Hague seemed to some inconsistent with this pro- 
vision, for a court can not be considered supreme if an appeal lies 
from its decisions. To this it may be answered that the court to be 
established at The Hague is not a court of the United States, and, 
therefore, is not contemplated by the Constitution; for the Hague 
court is a diplomatic tribunal for the settlement of questions which 
would otherwise be adjusted by diplomacy, or referred to a mixed 
commission specially constituted for their determination, or which 
if not determined by either of these methods, might result in war. 

To overcome this objection, Secretary Knox proposed, in a circular 
noted dated October 18, 1909,? a modification of the prize court con- 
vention, which, if accepted by the signatories of the original conven- 
tion, would modify it in such a way as to permit countries with 
constitutional difficulties of this nature to provide in the ratification 
of the convention that, instead of an appeal from their national courts 
and the possible reversal of their judgments, the original question 


1 Printed in SUPPLEMENT, 2:174. 
2 Printed in SUPPLEMENT, 4:102. 
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involved in the controversy should be submitted to the prize court at 
The Hague, and that the tribunal should award damages if the 
action of the belligerent were considered illegal or unjustifiable. 
This proposal of the Secretary of State has been accepted by the 
signatories of the prize court convention and is embodied in an 
additional protocol, signed at The Hague on September 19, 1910,* 
and subsequently adhered to by the parties to the original convention. 

The provisions of the protocol to which reference has been made 
are as follows: 

ArricLe 1. The powers signatory or adhering to The Hague conven- 
tion of October 18, 1907, relative to the establishment of an international 
court of prize, which are prevented by difficulties of a constitutional 
nature from accepting the said convention in its present form, have the 
right to declare in the instrument of ratification or adherence that in 
prize cases, whereof their national courts have jurisdiction, recourse to 
the international court of prize can only be exercised against them in 
the form of an action in damages for the injury caused by the capture. 

ARTICLE 2. In the case of recourse to the international court of prize, 
in the form of an action for damages, Article 8 of the convention is not 
applicable; it is not for the court to pass upon the validity or the nullity 
of the capture, nor to reverse or affirm the decision of the national tri- 


bunals. 
If the capture is considered illegal, the court determines the amount 


of damages to be allowed, if any, to the claimants. 


It will be noted that the first article quoted confers upon the 
Powers the right to declare in the instrument of ratification that 
recourse to the International Court of Prize can only be exercised 
against them in the form of an action in damages for the injury 
caused by the capture, and in advising and consenting to the original 
convention and the additional protocol the Senate provided that * in 
the instrument of ratification the United States of America shall 
declare that in prize cases recourse to the International Prize Court 
can only be exercised against it in the form of an action in damages 
for the injuries caused by the capture.” 4 

Many and disinterested observers of the results actually achieved 
by the Second Hague Conference regard the establishment of an 


3 Printed in SUPPLEMENT, p. 95. 
4See Senate Resolution, SUPPLEMENT, p. 99. 
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International Court of Prize as its greatest achievement, and there is 
much to be said for this point of view. 

For the past few centuries, earnest and progressive souls, intent 
upon drawing the world closer together, actually as well as figura- 
tively, into one great family, and establishing means for the peaceful 
settlement of any difficulties that arise among its members, have 
proposed that an international court be created with power to decide 
as a court of justice or arbitration, controversies presented, and, by 
the very force of its existence, to compel obedience to its decrees. 
The hope of the dreamer has been realized in large measure and the 
world is now possessed of its first international judiciary. 

Had there not, however, been other and material reasons for its 
establishment, an international court of prize would still be the 
favorite project of the enthusiast, for the Second Conference, as well 
as its illustrious predecessor, was not composed of idealists, but of 
trained diplomats, men of affairs, and experts in international law, 
whose duty was to the present and who were well content to leave to 
the future its own problems. The prize court appealed to them as a 
practical method of solving difficulties with which nations were con- 
fronted, for the outbreak of war lays a heavy hand upon neutrals 
as well as belligerents, closing to the neutral, markets which in peace 
were his, and subjecting, under certain conditions, his commerce 
upon the high seas to visit and search, capture and ultimate con- 
fiseation, if a belligerent is minded to stand upon his rights and 
strong enough to enforce them. 

The belligerent determines what is contraband, blockades the port 
of his enemy, and frames the rules for neutral observance.®° Neutral 
property falling within the inhibited class is seized and the vessel 
and its eargo destined to a port of blockade is captured, according 
to the rules which the neutral did not frame, and adjudged lawful 
prize by a court in which he is not represented other than as a 
suitor who follows his property and requests its restoration from one 
who is alone entitled to pass upon the legality or illegality of his own 


5 The effect of the Declaration of London (printed in SupPLEMENT to this 
JOURNAL, 3:179) is not considered in this connection as it has not been ratified 


as yet by Great Britain or the United States. 
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acts. It is thus seen that the effects of war are not confined to the 
immediate belligerents, but that they extend to neutral commerce and 
neutral industry, that the remotest parts of the world are involved and 
its most innocent inhabitant may be affected in his purse and in his 
fortune by a war which he could not prevent and which he can 
neither control nor terminate. It is therefore clear that the neutral 
has an interest that war shall not take place, but if unfortunately 
it does exist, it is of the greatest moment to him that the legal- 
ity or illegality of his actions involving as they do title to his prop- 
erty and affecting his standing, both at home and abroad, be not 
adjudged by a tribunal of the captor, in which the neutral appears 
only as a suitor, and where the presumption is in favor of the captor 
and against the neutral; but that an international court be created. 
in which the validity or invalidity of the acts of a belligerent, 
in so far as they affect neutral property, shall be decided by neu- 
trals, in which, however, the belligerent shall be represented, so 
that neither belligerent nor neutral be condemned without a hearing 
and without an opportunity in the court room by his advocate and 
in the council chamber by his judge, to explain his motives, defend 
his conduct, and insist that justice be administered in all cases. 
These statements are so self-evident as to amount to truisms, and 
therefore need neither argument nor illustration to enforce their 
acceptance. Nevertheless, an illustration taken from the history 
of our country when it was still an infant republic, unable to defend 
itself against aggression, except by the reason and the justice of its 
‘ause, may be pertinent. The unjustifiable interference with 
American commerce on the high seas by both Great Britain and 
France, in the wars of the French Revolution, the impressment of 
American seamen taken by force from innocent merchantmen by the 
strong hand of Great Britain, led to the War of 1812, which settled 
nothing and unsettled much, and war would have been as improbable 
as it would have been needless, had there been an international court 
of prize in which the United States was represented and to which it 
could have presented its just claims before impartial, conscientious, 
well-trained and experienced judges. The creation of an institution 
which would thus preserve peace by averting future war was surely 
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appropriate employment for a peace conference, even although the 
existence of the institution presupposes war. 

The prize court to be constituted at The Hague is intended to 
be and is, a court of appeal, for it presupposes a decision of a 
municipal prize court, from which an appeal may be taken. It 
might have been better, and it certainly would have avoided conflict 
with national courts of justice, if the contemplated institution had 
been a court of first instance, that is to say, if the belligerent had 
bound himself by the convention to resort in the first instance to 
the International Court of Prize for the condemnation of the prop- 
erty which he had seized and which, under existiny international 
law, might properly be confiscated. But the desire of the framers 
of the convention was to correct the abuse of a system, not to abolish 
it, and permitting the court of the captor in the first instance to 
determine the validity or the invalidity of the capture, with the 
right of appeal to the international tribunal, had the great advantage 
of utilizing existing machinery before subjecting it to international 
supervision and control. 

The question may well arise, and did actually arise at the 
conference, whether an appeal should be taken directly from an 
unsatisfactory judgment of the municipal court of first instance, or 
whether an appeal should first lie to a superior or the ultimate 
national court, before calling into action the machinery at The 
Hague. There is much to be said for each question, for compelling 
a neutral who is ultimately forced to The Hague to exhaust hi- 
remedies in national courts, by appealing to the higher authority, is 
to saddle him with a heavy burden of expense and to canse him 
delay which may injuriously affect the property involved. On the 
other hand, it is not to be supposed that an error in the court of first 
instance will be uncorrected by the national court of appeal, espe- 
cially as a resort to the International Court of Prize at The Hague 
may well act as an incentive to the national judiciary to consider 
with the greatest of care the facts of the case and the principles of 
law applicable, lest the judgment be reversed by a foreign jurisdic- 
tion in which the national element, if present, is far from determina- 
tive. The German delegation was impressed by the loss of time 
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which the litigant would suffer by an appeal to a national court of 
the captor, whereas Great Britain and the United States preferred 
an appeal to their ultimate courts of appeal in prize cases for the 
twofold reason that national feeling might resent the interposition 
of an international court before an opportunity had been given to 
the national judiciary to revise or reverse its judgment; and that 
the judgment of their ultimate courts of appeal would be so care- 
fully argued, reasoned and acceptable that an appeal to The Hague 
would be unnecessary, or, if taken, that the judgment appealed from 
would be of great aid and assistance to the International Court of 
Prize in its consideration of the case. 

Mr. Choate proposed as a happy and acceptable compromise that 
the question of appeal should be left to each of the signatory Powers, 
to prescribe by local legislation whether one appeal should lie to its 
national courts or whether the appeal might be taken from the 
municipal court of first instance to The Hague. That the proceed- 
ings of the national courts should not be so long drawn out as to 
amount in themselves to a denial of justice, the period of two years 
was fixed within which they should pronounce final judgment. 

These provisions appear in the following articles from the con- 
vention, which are quoted in translated form: 

Jurisdiction in matters of prize is exercised in the first instance by 
the prize courts of the belligerent captor. (Art. 2.) 

The national courts can not deal with a case in more than two in- 
stances. The municipal law of the belligerent captor shall decide whether 
the case may be brought before the international court after judgment 
has been given in first instance or only after an appeal. 

If the national courts fail to give final judgment within two years from 
the date of capture, the case may be carried direct to the international 
court. (Art. 6.) 

Admitting that an appeal lies from the national to the international 
court, it is of fundamental importance to determine first, from what 
judgments the appeal may be taken; second, the party entitled to 
appeal; third, whether the appeal shall be taken upon a question of 
law or a statement of fact; and, fourth, the effect of the interna- 
tional judgment upon the judgment of the national court from 
which the appeal is taken. 
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The intention of the conference was not to provide a court for 
belligerents in relation to their subjects or citizens. It sought to 
provide, and actually did create, a court for neutrals in which the 
validity or invalidity of the capture or injury to neutral property 
might be impartially determined. Therefore, questions arising be- 
tween the belligerent and his subjects or citizens should be settled 
in the national court and not litigated in the international tribunal ; 
nor should questions between belligerents or their subjects or citizens 
be submitted to the international court unless neutral interest be 
involved or unless the injurious act is in violation of a treaty or 
convention between the belligerents, for the strict observance of 
international agreements is of interest to neutrals whether or not 
neutral property be involved. 

The question of appeal is briefly and admirably discussed in 
Article 5, the material portions of which are quoted : 

The judgments of national prize courts may be brought before the 
International Prize Court: 

1. When the judgment of the national prize courts affects the prop- 
erty of a neutral power or individual ; 

2. When the judgment affects enemy property and relates to: 

(a) Cargo on board a neutral! ship; 

(b) An enemy ship captured in the territorial waters of a neutral 
Power, when that Power has not made the capture the sub- 
ject of a diplomatic claim ; 

(c) A claim based upon the allegation that the seizure has been 
effected in violation, either of the provisions of a conven- 
tion in force between the belligerent Powers, or of an enact- 
ment issued by the belligerent captor. 

There can be little doubt that an appeal is justifiable where the 
judgment affects the property of a neutral Power or individual. A 
little reflection and analysis lead to the conclusion that the resort to 
the International Court of Prize is equally justifiable when the 
judgment, although primarily affecting enemy property, nevertheless 
involves a neutral interest. Therefore, a judgment of the belliger- 
ent, affecting enemy cargo on board a neutral ship should be subject 
to re-examination because of the interest which the neutral has in 
the determination of the question by reason of the neutral vessel 
involved. 
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In like manner, it is eminently proper that the court take juris- 
diction when an enemy ship is captured in the territorial waters of 
a neutral Power, because belligerents may prosecute hostilities within 
neutral jurisdiction. It may well be that the captured vessel has 
no reason for complaint because the declaration of war subjects it 
to capture, and the exact locality of seizure and capture is but an 
incident and detail so far as the belligerents are concerned. As, 
however, the action of the belligerent affects neutral rights and is 
an attack upon neutral sovereignty, it follows that, although the 
property involved belongs te the enemy, the neutral is entitled to 
the protection accorded by an international tribunal. 

In the same way a claim based upon the provisions of a conven- 
tion or of an enactment issued by the belligerent captor is within 
the scope and therefore properly within the jurisdiction of the Inter- 
national Court of Prize, because a convention between the belligerents 
is an international act, in which neutrals, as well as belligerents, are 
interested, and the effects of an enactment issued by the belligerent 
captor are not confined to the belligerent; for the enactment, how- 
ever legal it may be in the formal sense of the word, may either be 
a violation of international law or unduly burdensome to neutral 
interests. 

In the next place it was and is of great moment to determine 
whether the appeal may be taken solely by the nation on behalf of 
its subjects or citizens, or whether the injured individuals may 
themselves institute proceedings. States are said to be subjects of 
international law, and the individual as such has no standing in 
the law of nations. There are, however, two sides to the question. 
for it is common knowledge that the foreign office moves slowly and 
much time is consumed before the claim of the individual is pre 
sented to the foreign government, even if approved. The depriva- 
tion of his property is a hardship to the individual and the direct 
and indirect losses are very great. The municipal courts are open 
to the individual for the redress of a real or fancied wrong, and it 
would seem by analogy that the individual should be permitted to 
test his right and secure the redress of a wrong, without the ex- 
pressed consent or permission of the government. Yet, on the other 
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hand, the case may involve international interests and its adjudica- 
tion will therefore be of great moment to the state; or, again, the 
government may so far wish to espouse the cause as to appear as 
litigant in place of its subject or citizen and thus secure to the indi- 
vidual a more careful and more adequate presentation of his claim. 
The conference, therefore, while recognizing the right of the indi- 
vidual, subjected its exercise to national control. 

In like manner, it would seem that a subject or citizen of the 
belligerent government should be allowed to appeal to the Interna- 
tional Court of Prize in the cases specified in Article 3 previously 
quoted. As, however, the capture of his property in neutral juris- 
diction concerns primarily the neutral, and is often a matter of great 
delicacy, it is not to be supposed that the neutral nation would 
allow the question to arise upon private initiative, as the result of 
the litigation might embarrass the neutral country and even involve 
it in the controversy. Such are the provisions of the convention 
as appears from the following article: 

An appeal may be brought: 

1. By a neutral Power, if the judgment of the national tribunals 
injuriously affects its property or the property of its nationals (Article 
3, 1), or if the capture of any enemy vessel is alleged to have taken place 
in the territorial waters of that Power (Article 3, 2, b); 

2. By a neutral individual, if the judgment of the national court 


injuriously affects his property (Article 3, 1), subject, however, to the 
reservation that the Power to which he belongs may forbid him to bring 
the case before the court, or may itself undertake the proceedings in his 
place ; 

3. By an individual subject or citizen of an enemy Power, if the 
judgment of the national court injuriously affects his property in the 
cases referred to in Article 3, 2, except that mentioned in paragraph b. 
(Article 4.) 

The intention of the framers of the convention was to establish a 
court of appeal and invest it with the power and authority necessary 
to decide the controversy. Therefore, it may decide on appeal that 
the judgment appealed from was wrong, either in fact or in law, 
and, having reached that conclusion, itself ascertain and determine 
the rights of the parties. (Article 3.) 

In considering the effect of the international judgment upon the 
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judgment of the national court from which the appeal is taken, it 
is necessary to bear in mind the fact that the court at The Hague 
was intended to be, and is, a court of appeal, and as such court of 
appeal, passes directly upon the judgments submitted to it for its 
consideration. If the judgment of the lower court be affirmed there 
is no difficulty; if, however, the judgment be reversed, the question 
arises as to the exact relation between the international and national 
judgment, a question which may involve constitutional difficulties 
and give rise to no little trouble. An international court of appeal 
is a novelty, and is, in reality, a supreme court of appeal for prize 
cases, binding the world because the world, so to speak, is a party to 
its creation and is represented in it. Its decision as a court of 
eppeal is final, and if the judgment of the national court is irrecon- 
cilable with it, the judgment of the national court is reversed, and 
by acceding to the convention the country from whose court the 
appeal is taken pledges its good faith to give full force and effect 
to the judgment on appeal. If the two judgments are inconsistent 
in part, the decision of the international court is, in simple terms, 
a reversal in part. It would have been possible, however, to accom- 
plish the same purpose without creating a court of appeal, thus 
avoiding a possible conflict between the national and international 
court, and questions of constitutional law which may arise in some 
countries, or without endangering the amour propre of a country, 
which might suffer where the national judgment is reversed by an 
international court. For example, it would have been possible and 
feasible to have provided that, whenever a nation or litigant was dis- 
satisfied with the decision of the municipal court in a prize ease, 
the question involved, rather than the judgment of the national court, 
be submitted to the international court for a new trial of the case 
upon its merits. It is true that the national judgment could not 
escape examination and criticism because it is by virtue of the 
alleged denial or miscarriage of justice that the question is litigated 
anew. At the same time, the judgment would not be before the 
court for reversal, and the judgment of the court would simply be a 
judgment upon the ease as actually presented upon the retrial, with- 
out affirming or reversing the national judgment. 
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Impressed by the importance of these considerations, Secretary 
Root instructed the American delegates to the recent Naval Con- 
ference at London to propose 


An additional article or protocol for the consideration of and eventual 
acceptance by the conference, by which each signatory of the convention 
of October 18, 1907, shall possess the option, in accordance with local 
legislation, either to submit the general question of the rightfulness of 
any capture to the determination of the International Prize Court, or to 
permit an appeal from the judgment of a national court in a specific 
case direct to the International Prize Court as contemplated by the 
convention of October 18, 1907. 

In the view of the Department the following draft would be not merely 
satisfactory, but caleulated to remove the objections made to the estab- 
lishment of the International Court of Prize: 

Any signatory to the convention for the establishment of an Inter- 
national Court of Prize, signed at The Hague on October 18, 1907, may 
provide in the act of ratification thereof, that, in lieu of subjecting the 
judgments of the courts of such signatory Powers to review upon appeal 
by the International Court of Prize, any prize case to which such sig- 
natory is a party shall be subject to examination de novo upon the ques- 
tion of the captor’s liability for an alleged illegal capture, and, in the 
event that the International Court of Prize finds liability upon such 
examination de novo, it shall determine and assess the damages to be 
paid by the country of the captor to the injured party by reason of the 
illegal capture. 


Acting upon these instructions, the American delegation was able 
to secure the adoption of the following recommendation, which, if 
universally or generally accepted, would obviate any constitutional 
objection to the establishment of the court: 


The delegates of the Powers represented at the Naval Conference 
which have signed or expressed the intention of signing the convention 
of The Hague of the 18th October, 1907, for the establishment of an 
International Prize Court, having regard to the difficulties of a constitu- 
tional nature which, in some states, stand in the way of the ratification 
of that convention in its present form, agree to call the attention of their 
respective governments to the advantage of concluding an arrangement 
under which such states would have the power, at the time of depositing 
their ratifications, to add thereto a reservation to the effect that resort 
to the International Prize Court in respect of decisions of their national 
tribunals shall take the form of a direct claim for compensation, provided 
always that the effect of this reservation shall not be such as to impair 
the rights secured under the said convention, either to individuals or to 
their governments, and that the terms of the reservation shall form the 
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subject of a subsequent understanding between the Powers signatory of 
that convention. 

As the result of diplomatic negotiations, the signatories of the 
original convention have agreed to modify it by an additional pro- 
tocol in the sense of the above instructions as set forth by Secretary 
Knox in his circular note of October 18, 1909, and the obstacle to 
the acceptance of the original convention by the United States was 
fortunately removed. 

The question, however, would still arise as to the relation between 
the national and international judgment. From one standpoint there 
is no relation between them, for one is the decision of a municipal, 
the other, of an international court. But we can not stop here, for, 
by submitting the case in question to a retrial at The Hague, the 
good faith of the litigating nations is pledged to accept and comply 
with its decision. If the award sounds in damages it is necessary 
that the damages be paid, which may involve action by the Parlia- 
ment, the Congress, or Chamber of Deputies. For all practical 
purposes the national judgment has been reversed if the judgment 
of the international court is opposed to and inconsistent with it; but 
in a technical sense, the national judgment would still stand because 
it was not submitted to the international court for revision and _be- 
cause the international court would only pass upon the question as 
if it were a court of first instance. The national judgment is thus 
technically unaffected and may serve as a precedent in a similar sub- 
sequent ease. For example, in The Circassian, 2 Wallace, 135, de- 
cided by the Supreme Court in 1864, it was held that a blockade of 
New Orleans was not raised by land occupation of the port, and 
such decision was followed in the like case of The Adula, 176 U.S. 
361, arising out of the recent Spanish-American war, even although 
the question involved in The Circassian had been submitted to the 
Mixed Commission of 1872 and decided adversely to the judgment 
of the Supreme Court. It is impossible, therefore, to consider 
The Circassian as an international authority, even although it was 
followed by our Supreme Court on a recent occasion, for a de- 
cision of the Mixed Commission of 1872 has shorn it of inter- 
national respect. From this simple statement, therefore, it appears 
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evident that a permanent international court to which international 
controversies are submitted, is bound by the very nature of things 
to be a court of appeal, even although it be not so constituted and 
bears a more modest or less alarming name. It matters little from 
an international standpoint whether or not it is a court of appeal. 
From the constitutional standpoint, however, its appellate character 
delayed its ratification by the United States, because of the constitu- 
tional provision heretofore mentioned that * The judicial power of 
the United States shall be vested in one Supreme Court,” which, 
by a strict construction, may seem to negative an appeal from that 
august tribunal to the still more august court at The Hague. 

It is now necessary to consider the law to be administered in the 
court of prize. If the law of prize were codified and accepted by 
the nations parties to the prize convention, it would necessarily 
follow that the code should be administered, interpreted, and applied 
in the decision of prizes cases. But international law is not as vet 
codified, and although international in origin, character, and au- 
thority, it has suffered from national prejudice and bias in its 
interpretation. If there be a treaty or convention between the 
litigating parties, it is self-evident that their rights and duties 
would be measured by the terms of the obligation assumed. If 
there be no treaty or convention between them, yet, if the principle 
of international law involved is universally recognized, it would be 
the law of the parties, even although they may not have expressly 
consented to it, and would be properly administered by the court. 
It, however, it can not be said that the principle involved has been 
so generally recognized as to form a part of positive international 
law, and the interpretation and practice of the litigants differ, it is 
a nice question for the court to decide which practice to follow. For 
example, at the meeting of the Second Hague Conference there 
could not be said to be an international law of contraband and 
blockade, for there was an Anglo-American practice in each of these 
subjects as distinguished from Continental theory and practice. In 
the same way the doctrine of continuous vovage played a very con- 
spicuous part in American jurisprudence, and was applied indis- 
criminately to contraband and blockade. In England, continuous 
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voyage was accepted as to contraband, although questioned as to 
blockade; whereas, the Continent with few exceptions, wholly re- 
jected the doctrine. In a question between the United States and 
Germany, submitted to the International Court of Prize for de- 
cision, which view would prevail? The American contention is 
recognized by repeated decisions of our Supreme Court. The Ger- 
man contention has the authority of Continental jurisprudence and 
is deeply rooted in Continental practice. 

To allow the court to determine the question is to invest it with 
the character of a legislature and to permit it slowly, but surely, to 
develop and codify the law of nations, just as English and American 
courts have codified the principles of the common law. It is diffi- 
cult, perhaps impossible, to prevent a court from developing and 
codifving the principles of law, but it may well be that nations 
regard some principles as of such fundamental importance as to be 
unwilling to intrust their codification to a body of jurists over which 
they have no control. Great Britain especially, which has made so 
large a part of prize law, was unwilling to intrust this function to 
the International Court of Prize, although it is a fact that its delega- 
tion forced the acceptance of this provision upon the Second Hague 
Conference. Subsequent reflection and the opposition of British 
publicists and naval experts caused Great Britain to call a confer- 
ence to consider the law to be administered by the court in certain 
specified cases of peculiar significance, and this conference, which 
met on December 4, 1908 and adjourned on February 26, 1909, 
succeeded in codifying various important principles of international 
law in such a satisfactory manner that it is reasonable to assume that 
it will be generally accepted. The community of nations, therefore, 
has an International Court of Prize and a substantial body of law 
for the guidance of the court charged with its administration and 
interpretation. Articles 7, 8, and 9 of the prize convention are 
henceforth unobjectionable. 

ARTICLE 7. If a question of law to be decided is covered by a treaty 
in force between the belligerent captor and a Power which is itself or 
whose subject or citizen is a party to the proceedings, the court is 


governed by the provisions of the said treaty. 
In the absence of such provisions, the court shall apply the rules of 
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international law. If no generally recognized rule exists, the court shall 
give judgment in accordance with the general principles of justice and 
equity. 

The above provisions apply equally to questions relating to the order 
and mode of proof. 

If, in accordance with Article 3, 2, c, the ground of appeal is the 
violation of an enactment issued by the belligerent captor, the court will 
enforce the enactment. 

The court may disregard failure to comply with the procedure laid 

down in the enactments of the belligerent captor, when it is of opinion 
that the consequences of complying therewith are unjust and inequitable. 

ARTICLE 8. If the court pronounces the capture of the vessel or 
cargo to be valid, they shall be disposed of in accordance with the laws 
of the belligerent captor. 

If it pronounces the capture to be null, the court shall order restitu- 
tion of the vessel or cargo, and shall fix, if there is occasion, the amount 
of the damages. If the vessel or cargo has been destroyed, the court 
shall determine the compensation to be given to the owner on this account. 

If the national court pronounced the capture to be null, the court 
can only be asked to decide as to the damages.® 

ARTICLE 9. The contracting Powers undertake to submit in good 
faith to the decisions of the International Prize Court and to carry them 
out with the least possible delay. 

So far the nature and jurisdiction of the court of prize, the rela- 

I 
tion of its judgments to decisions of national courts and the law to be 
administered by it have been discussed. These subjects presuppose 
the existence of judges, for without judges, while we may have a 
project, we can not have a court. Now judges may be of two kinds 
as regards permanency. They may be chosen for a particular con- 
troversy as is the case with the so-called Permanent Court of Arbi- 
tration, or they may be selected at least for a period of years as is, 
and always must be, the case in a veritable court of justice; other- 
wise there is no continuity between its decisions, there is no neces- 
sary or natural connection between their judgments, and there is 


6 Article 8 is thus modified by the Additional Protocol for such nations as care 
to avail themselves of it: 

Art. 2. In the case of recourse to the international court of prize, in the form 
of an action for damages, Article 8 of the convention is not applicable; it is not 
for the court to pass upon the validity or the nullity of the capture, nor to 
reverse or affirm the decision of the national tribunals. 

If the capture is considered illegal, the court determines the amount of dam- 
ages to be allowed, if any, to the claimants. 
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lacking the esprit de corps as essential in a court as in any other 
organization. 

The German project proposed a court of five judges, three of whom 
were to be drawn from the panel of the so-called Permanent Court of 
Arbitration, and to those selected by the belligerents were to be added 
two naval ofticers, likewise selected by the belligerents. According to 
the German conception there would be no actual prize court. There 
would, however, exist machinery for its creation. Great Britain, on 
the other hand, proposed a court to be created by the signatories, and 
to be either in session or ready for session at any given moment, 
because the judges to be chosen from the eight states possessing 
mercantile tonnage of eight hundred thousand tons would be pledged 
by the oath of their office to assemble upon notice. As the result 
of much discussion, concession and compromise, it was eventually 
decided that the court should consist of fifteen judges, jurists of 
known proficiency in questions of international maritime law, and 
of the highest moral reputation; that these judges should be ap- 
pointed within six months after the ratification of the prize conven- 
tion (Article 10); and that they should hold office for a period of 
six years, subject, however, to reappointment. (Article 11.) The 
judges thus chosen and appointed are to enjoy outside of their 
country diplomatic privileges end immunities in the performaace 
of their duties, and before assuming their duties must swear or make 
a solemn promise before the Administrative Council to discharge 
their duties impartially and conscientiously. (Article 13.) Of the 
fifteen judges composing the court, nine constitute a quorum, and 
an absent judge is replaced by a deputy, so that the panel may be 
full. Of the fifteen judges, one is to be appointed by each of the 
following countries: Germany, the United States of America, 
Austria-Hungary, France, Great Britain, Italy, Japan, and Russia, 
and the judges thus selected are always summoned to sit. While 
the larger maritime countries are thus allowed permanent representa- 
tion, it would be manifestly unfair to exclude from the court smaller 
nations whose interest is as keen though not materially so great. 
The smaller states are, therefore, authorized to appoint judges for 
the full period of six years, but they are only called upon to serve 
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for a portion of the period for which they are appointed, in accord- 
ance with the table of rotation annexed to and forming part of Article 
15. But it may well happen that one of the smaller states at war 
is not represented upon the court. In such a case provision is made 
by Article 16 of the convention to admit its judge during the trial 
of a case in which it is interested, and to exclude by lot a judge who 
would otherwise be qualified to sit. 

It will be recalled that the German project provided that a naval 
ofticer should be a member of the court and take part in the decision 
of the cases. However acceptable this idea may have been to the 
war lords of the Continent, it found no favor with Great Britain 
and the United States, which countries desired a court composed of 
judges acting under a sense of judicial responsibility, from which 
naval officers would necessarily be excluded. As was wittily said 
by Mr. Choate, ‘ the duty of the admiral is to provide cases for the 
court, not to decide them.” Although the presence of a naval expert 
might be of no little service in explaining the technicalities of the 
ase, it appeared to some delegates to be a derogation from his high 
station to summon him as a witness. It was, therefore, eventu- 
ally decided in the broad spirit of compromise, largely upon the 
initiative of Mr. Choate, that 

The belligerent captor is entitled to appoint a naval officer of high 
rank to sit as assessor, but with no voice in the decision. A neutral 
Power, which is a party to the proceedings or whose subject or citizen 
is a party, has the same right of appointment; if as the result of this 
last provision more than one Power is concerned, they must agree among 
themselves, if necessary by lot, on the officer to be appointed. (Article 
18.) 

It is evident, therefore, that the court of prize is, in the strict 
technical sense of the word, a court of justice. And in further 
evidence of this fact, if indeed additional testimony be necessary, 
Article 17 provides that 

No judge can sit who has been a party, in any way whatever, to the 
sentence pronounced by the national courts, or has taken part in the case 
as counsel or advocate for one of the parties. 

No judge or deputy judge can, during his tenure of office, appear as 
agent or advocate before the International Prize Court, nor act for one 
of the parties in any capacity whatever. 
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Not only are the judges to be judges by profession and jurists of 
repute, but they are thus forbidden to have taken part in the decision 
of the case in the national court, and they may not appear as agents 
or advocates before the court, nor act for one of the parties in any 
capacity other than a judicial capacity, during the tenure of their 
office. The court is an actual, existing court, because within six 
months after the ratification of the prize convention the judges are 
to be appointed and ready to proceed to the work when summoned. 
The court is thus permanent, although in recess. It is noted that 
the convention considers the possibility that the judges may be called 
at any time to The Hague for the performance of their judicial 
duties, and Article 20 of the convention provides traveling allow- 
ances for the judges in accordance with the regulations in force in 
their own countries. In addition, the judges receive the sum of one 
hundred florins per diem (a sum amounting to about forty dollars in 
American currency), when actually engaged in judicial duties. It 
can not be said that the fees and appurtenances belonging to the office 
are princely, but the honor is. If it be borne in mind that the judges 
of the court do not devote their exclusive time to it, that they no 
doubt will be in many eases, high salaried officials or professors in 
law schools of repute, from which a leave of absence can readily be 
obtained, the compensation is not so insignificant as it might other- 
wise seem. Tlowever this may be, the framers of the convention 
were determined to exclude from the panel of prospective judges, 
politicians and worldlings, to whom the salary could be the slightest 
inducement, and in order to cut off the hope of reward for sub- 
serviency to national interests, and to free the judges from the 
slightest suspicion of currying favor, they are forbidden by Article 
20 to “ receive from their own government or from that of any other 
Power any remuneration in their capacity of members of the court.” 

[t should be stated that the court is to sit at The Hague and may 
not be transferred elsewhere, except in the case of force majeure, 
without the consent of the belligerents. (Article 21.) It should 
also be noted that it determines its language and the languages to 
be used before it, with the proviso, however, that the official lan- 
guage of the national court from which the appeal is lodged, may 
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be used. (Article 24.) It is hardly necessary to add that the liti- 
gating nations may appoint special agents, counsel, or advocates to 
serve as intermediaries between the court and to defend national 
rights and interests (Article 25), and that a private litigant has 
the right to be represented by a lawyer of standing. (Article 26.) 
It is also provided that the court possesses the power to summon 
witnesses or experts to appear before it, even although the requests 
are to be addressed to the foreign government. (Article 27). 

It is necessary to consider very briefly the procedure before the 
court of prize, whose nature, jurisdiction, and composition has been 
determined. As has been frequently stated, the court of prize is a 
court of appeal and an appeal to it is taken “‘ by means of a written 
declaration made in the national court which has already dealt with 
the case, or addressed to the International Bureau; in the latter case 
the appeal can be entered by telegram.” (Article 28.) In other 
words, the litigating nation or party may make formal statement in 
the national court of the intention to appeal the case, or, if preferable, 
may notify the International Bureau at The Hague of the intention to 
appeal, even by means of a telegram.’ But the right of appeal must 
be exercised within limits, for the question at issue must be decided 
within a certain period of time. Article 28 of the convention fixes 
this period at one hundred and twenty days counted from the date 
of the delivery of the decision or its notification. Upon notice of 
appeal made in a national court it becomes its duty to transmit to 
the International Bureau the record of the case within seven days. 
If, however, the notice is sent directly to the International Bureau, 
the Bureau immediately informs the national court, preferably by 
telegraph, whereupon the docket of the case is to be transferred to 
the International Bureau within the specified period of seven days. 
If the appeal is by an individual, the International Bureau informs 


7In the alternative procedure provided by the Additional Protocol Article 28 
is thus modified: 

Art. 5. In derogation of Article 28, paragraph 1, of the convention, the suit 
for damages can only be brought before the international court of prize by 
means of a written declaration addressed to the International Bureau of the 
Permanent Court of Arbitration; the case may even be brought before the bureau 


by telegram. 
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his government by telegraph so as to enable it to decide whether or not 
it will intervene on behalf of its citizen or subject, or forbid him to 
bring the ca e before the court as provided in Article 4, paragraph 2, 
of the convention. (Article 29.)8 If the two years expire within 
which an appeal may be prosecuted in the national court, or if the 
national court has failed within two years to pronounce its judgment, 
the notice of the appeal is to be addressed only to the International 
Bureau and must be entered within thirty days after the expiration 
of the period of two years (Article 30), unless the appellant can 
show that he was prevented from perfecting his appeal within the 
period of thirty days by force majeure, and that the appeal was 
entered within sixty days after the circumstances which prevented 
him entering it before had ceased to operate. (Article 31.) 

The appeal is then before the International Court of Prize, and 
the proceedings then to be taken are first, the written pleadings and 
second the oral discussions. 


The written pleadings consist of the deposit and exchange of cases, 
counter-cases, and, if necessary, of replies, of which the order is fixed by 
the court, as also the periods within which they must be delivered. The 
parties annex thereto all papers and documents of which they intend to 
make use. 

A certified copy of every document produced by one party must be 
communicated to the other party through the medium of the court. 
(Article 34.) 

After the close of the pleadings, a public sitting is held on a day fixed 
by the court. 

At this sitting the parties state their view of the case both as to the 
law and as to the facts. 

The court may, at any stage of the proceedings, suspend speeches of 
counsel, either at the request of one of the parties, or on their own 
initiative, in order that supplementary evidence may be obtained. 
(Article 35.) 


8 Article 29 is thus modified by the Additicna] Protocol: 

Art. 6. In derogation of Article 29 of the convention the international bureau 
shall notify directly, and if possible by telegram, the Government of the belli- 
gerent captor of the declaration of action brought before it. 

The Government of the belligerent captor, without considering whether the 
prescribed periods of time have been observed, shall, within seven days of the 
receipt of the notification, transmit to the international bureau the case, append- 
ing thereto a certified copy of the decision, if any, rendered by the national 
tribunal. 
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As the purpose of the court is to ascertain the facts which produce 
the controversy, before applying the law, it follows that supple- 
mentary evidence may be taken, either before the court, or by one or 
more of its members. (Article 36.) It likewise follows that if a 
party to the controversy duly summoned does not appear, the court 
shall proceed and deliver a judgment in the case as submitted. The 
importance of this provision justifies the quotation of the exact text 
of the convention : 

If a party does not appear, despite the fact that he has been duly 
cited, or if a party fails to comply with some step within the period 
fixed by the court, the case proceeds without that party, and the court 
gives judgment in accordance with the material at its disposal. (Article 
40. ) 

In order to decide the case properly it is necessary that all the 
facts, evidence and oral statements be considered, and Article 42 
imposes this as a duty upon the court. In reaching its conclusion 
the court meets in private and the proceedings are secret, and al! 
questions are decided by a majority of the judges present. In case 
of a tie, the vote of the junior judge is not counted. (Article 45.) 

It is of the highest importance for the development of international 
law not merely that the case presented be definitely decided, but 
that it be correctly decided by the application of correct principles of 
law to the facts as found; therefore, both for the protection of the 
court and for the development of international law, it is essential 
that the judgment give the reasons on which it is based. It is like- 
wise advisable that the judgment contain the names of the judges 
taking part in it, as well as of the assessors, if any, and that the 
judgment for purposes of authenticity be signed by the president and 
registrar. Such are the requirements of Article 44. 

Publicity of proceedings, as far as consistent with the order and 
despatch of business, is expedient. Article 45 provides that the 
sentence be pronounced in public sitting, that the parties concerned 
are present, or summoned to attend, and that the sentence is com 
municated officially to the parties. As, however, the prize court is 
a court of appeal, it is essential that the record of the case, including 
copies of the decisions and minutes of the proceedings, be communi- 
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eated officially by the court to the municipal court from which the 
appeal was taken, and such is the requirement of Article 45.° 

It is to be hoped that the court will draw to it cases of importance ; 
at the same time, frivolous appeals should be discouraged. (Article 
46.) It would be improper, however, that the individual litigants be 
taxed for the general expenses of the court, for just as a national 
court is supported at the expense of the nation, the general expenses 
of the court of appeal should be borne by the signatory Powers, re- 
quiring, however, each party to pay its own individual costs in 
actual litigation, as is the practice of national courts. (Article 47.) 

A careful examination of the convention as a whole shows that 
many of the functions of the court may properly be exercised by a 
judicial committee. Therefore Article 48 provides that certain of its 
duties may be performed by a delegation of three members appointed 
by the court. It is of the essence of a court that it draw up its rules of 
procedure, and it is of fundamental importance to prospective liti- 
gants and counsel that the procedure be known in advance. There- 
fere, Article 49 specifically invests the court with this power and 
duty, and provides that the court shall meet within a year of the rati- 
fication of the present convention to formulate its rules of procedure. 
However carefully a code is drawn, experience suggests modification 
and improvements; therefore, Article 50 provides that “ The court 
tay propose modifications in the provisions of the present convention 
concerning procedure.” But as a court is the creature of the con- 
tracting Powers, it is wisely determined that the proposal shall be 
communicated by the Netherland Government to the contracting 
parties, which will, perhaps, adopt the proposed changes and take 
coneerted action upon them. (Article 50.) 

From this rapid survey, it is evident that the Second Hague Con- 
ference was able to, and did actually create a court for the trial and 
decision of international controversies arising out of maritime war- 


® Article 45 is thus modified by the Additional Protocol : 

Art. 7. In derogation of Article 45, paragraph 2, of the convention the court 
rendering its decision and notifying it to the parties to the suit shall send 
directly to the Government of the belligerent captor the record of the case sub- 
mitted to it. appending thereto a copy of the various intervening decisions as 
well as a copy of the minutes of the preliminary proceedings. 
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fare, and furnished at one and the same time a precedent for the 
establishment of an international tribunal for the trial and judicial 
settlement of the international controversies arising in time of peace. 
If by special agreement the contracting Powers should invest the In- 
ternational Court of Prize with the jurisdiction of the proposed Court 
of Arbitral Justice, the world would possess a truly permanent and 
adequate international judiciary and realize the hopes and aspira- 
tions of those who believe that force itself is not above the rules of 


law. 
In concluding, an apt passage is quoted from President Roose- 
velt’s message to Congress in 1907: 


Any one who recalls the injustices under which this country suffered 
as a neutral Power during the early part of the last century can not fail 
to see in this provision for an international prize court the great advance 
which the world is making towards the substitution of the rule of reason 
and justice in place of simple force. Not only will the international 
prize court be the means of protecting the interests of neutrals, but it is 
in itself a step towards the creation of the more general court for the 
hearing of international controversies to which reference has just been 
made. The organization and action of such a prize court can not fail to 
accustom the different countries to the submission of international ques- 
tions to the decision of an international tribunal, and we may confidently 
expect the results of such submission to bring about a general agreement 


upon the enlargement of the practice. 
James Brown Scort. 


FRENCH NATIONALITY LAWS IMPOSING 
NATIONALITY AT BIRTH 


Part I 
HISTORICAL SUMMARY OF FRENCH LEGISLATION 


France has had a richer legislative experience in matters of na- 
tionality than any other country. Scarcely a decade has passed since 
the Revolution in which some project for legislation has not been 
proposed, and during the intervals between these projects the sub- 
ject has been kept alive by very intelligent discussion on the part of 
statesmen and writers. A resumé of French legislation will indicate 
the trend of thought in France and throw light upon the policies 
behind the present law. In so brief a summary as is here presented 
it will be impossible, however, to refer to the numerous proposals 
which never passed beyond the stage of debate. We shall confine 
ourselves to the laws as adopted, and these will suffice for our 
purpose, 

The law existing in France immediately anterior to the Revolu- 
tion conferred French nationality on persons (1) born on French 
soil; (2) born in a foreign country of a French father who had not 
established his domicile in that country nor lost his intent to return, 
provided the person so born returned to France.’ 

The so-called common law of Europe which based nationality 
exclusively upon the place of birth had been modified in favor of the 
children born abroad to nationals, for the same reason that it had 
been in England, viz., in order that they might escape the disabilities 
which the home law attached to foreigners. The jus sanguinis, in- 
troduced for this limited purpose, it should be noted, had a very 
narrow application, for French blood alone was not sufficient, but the 


1 Pothier (1699-1772), Traité de personnes, part I, tit. IT, sec. Ist, § 43. For 
the earlier law, see Weiss, Droit International Privé (1907), 2d ed., Vol. I, pp. 
41-43, 
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person claiming French nationality by virtue of it must come to 
reside in France, and even this would be of no avail according to 
the statement of Pothier, if at the time of his birth abroad his father 
had acquired domicile there or lost his intent to return. 

With the abolition of the droit d’aubaine in 1790 this motive for 
the introduction of the jus singuinis largely disappeared, but a new 
motive had arisen for its retention. In those glorious days French- 
men were moved by a generous desire to extend the privilege of 
their nationality, the blessings of liberty, to all who, attached to 
France by ties of blood or birthplace, chose to cast in their lot with 
her. On the other hand, since not every person born in France, and 
not every person born of French parentage, remained or came to 
share the common lot, neither mere birth in France alone, nor 
French parentage alone, ought to give a right to share the glorious 
inheritance. 

The Constitution of 14 September, 1791, provided : 

Those persons are French citizens (citoyens) who are born in France 
of a French father; those who, born in France of a foreign father, have 
fixed their residence within the kingdom; those who, born in a foreign 
country of a French father, have come to establish themselves in France, 
and have taken the civic oath® * * * 

Here were the rough outlines of a rational system. It rested 
neither upon the jus so/i nor upon the jus sanguinis. Neither place 
of birth alone nor parentage alone sufficed. Both principles must 
coincide in the same individual; or, if only one presided over the 
birth of a child, he must come, or remain, to establish himself in 
France and identify his fortune with the life of the nation. 

It should be noted, however, that these outlines were struck off at 
a time when the constitution makers had chiefly in mind the exercise 
of political rights, active participation in the organic life of the 
nation. They were too general to solve the practical problems 
of nationality. I eall them rational, however, (1) because their 
central idea is that every person should be a national whose in- 
terests are essentially identified with the interests of the com- 
munity, and (2) because of their freedom from any servile retention 


2 The civic oath was suppressed by the Constitution of 24 June, 1793. 
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of the feudal principle, on the one hand, or the principle of the 
primitive family state, on the other. 

The three constitutions which followed that of 1791, viz., the 
Constitutions of 1793, of 1795 and of 1799 made no express pro- 
visions as to nationality. Though these later constitutions used the 
term citoyen, their context does not, as it does in the first, permit us 
to treat it as synonymous with national. They used the term citoyen 
merely to prescribe conditions for the exercise of electoral rights. 
No one could be a citoyen Francais except he were twenty-one vears 
of age, according to the Constitutions of 1793 and 1799, which would 
be absurd if the term “ citoyen Francais” as there used is given the 
wider meaning of French national, which it is at least consistent to 
give it as used in the Constitution of 1791. 

The problems of nationality in the true sense were first consciously 
attacked in drafting the Civil Code. Since the Constitution of 1791 
had been superseded by the succeeding constitutions it is probable 
that the **common law” governed in matters of nationality during 
the interval, though French writers are silent, probably on account 
of the unimportance of determining the rules governing during so 
brief a period. 

The constitutional provisions in regard to electoral rights in force 
when the Civil Code was drafted were those of the constitution of 
1799. (The year VIII.) It provided (Article 2) that, 

Every man born and residing in France who, having completed his 
twenty-first year, has been entered upon the civic register of his com- 
munal arrondissement and has resided for a year on the territory of the 
Republic, is a French citizen. 

The Civil Code being only a statutory codification of private law, 
recognized the superior force of the existing constitution. It has to 
do with civil, or private law, rights. Its first task is to determine 
who shall enjoy the civil rights conferred by French law. It does 
not concern itself with public rights, especially electoral rights, or 
the rights of the citizen in the narrow sense. It accordingly declares 
in its opening article: 

Art. 7. The exercise of civil rights is independent of citizenship 
(qualité de citoyen) which is acquired and retained only in conformity 
with constitutional law. 
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It then proclaims: “Article 8. Every Frenchman shall enjoy 
civil rights.” 

It is in this connection that the Code sets about determining who 
are Frenchmen, and the rules for the acquisition and loss of French 
nationality follow, with these we are most concerned, but it is of 
value to appreciate fully the setting in which they originated. And 
I repeat that it was in private-law legislation that the important 
public-law relation of the individual to the state was first worked 
out with any degree of understanding. This was due to three causes. 
(1) The silence of the constitutional law; the continued silence of 
constitutional law in France has resulted in the acceptance of the 
provisions of the Civil Code in the public-law aspects of nationality ; 
and nationality laws, amending the Code, have continued to be 
enacted by ordinary legislation; (2) having receded from the posi- 
tion taken in the decree of August 6, 1790, by which the disabil- 
ities of aliens had been entirely abolished,® it was necessary to 


3 The framers of the Code, in view of the fact that the generous abolition of 
all disabilities of aliens had not met with reciprocal legislation in other countries, 
felt that they were justified in retrenching, and yet they were unwilling to return 
to the severity of the ancient system. Consequently, they took a “ wise middle 
ground between the two extremes.” Marcadé, Explication du Code Civil, Vol. I, 
p- 110. 

The Code provided: ‘“ Art. 11. An alien shall enjoy in France the same civil 
rights as are or shall be accorded to Frenchmen by treaties with the nation to 
which the alien belongs.” 

“ Art. 13. An alien who shall have been admitted by the authorization of the 
government to establish his domicile in France shall there enjoy all civil rights 
so long as he continues to reside therein.” 

The act of June 26, 1889, has amended Art. 13 so as to make its provision a 
preliminary to naturalization. It now reads: “An alien who shall have been 
authorized by decree to establish his domicile in France shall enjoy all civil 
rights. 

“The effect of the authorization shall cease at the expiration of five years, if 
the alien has not applied for naturalization, or if his application has been 
rejected. 

“In case of his decease before naturalization, his wife and his children who 
were minors at the time of the decree of authorization shall have the benefit of 
the authorization and the period of time which has elapsed.” 

The domicile here meant, which can be obtained only by the authorization of 
the government, is sometimes referred to as domiciliation, to distinguish it from 
domicile in the ordinary legal sense. The prevailing view at present in France 
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determine who were French, and who aliens; (3) the Code greatly 
modified the rules of private international law as administered in 
France by making nationality the criterion for the choice of the law 
applicable in many cases of conflict of laws in which domicile had 
previously been the widely accepted criterion. In consequence it 
became a matter of greater importance, in private law, to define more 
clearly the rules for the acquisition and loss of nationality. 

Having considered the points of view from which the code-makers 
took up the problems of nationality, we are ready to see how they 
dealt with them. 

The result of their labors was the adoption of the pure jus san- 
guinis as the sole ground for the imposition of nationality at birth. 
French parentage, without any regard to the place of birth and 
even though the person in question did not remain or come to reside 
in France, conferred French nationality. On the other hand, birth 
alone on the soil of France was entirely ineffectual to impose French 
nationality. Even the principle of the Constitution of 1791 which, 
as we have seen, declared birth in France of foreign parentage ac- 
companied with the establishment of residence in France, a sufficient 
ground for imposition, was ignored. The sole legal effect of birth 
in France of foreign parentage was to confer upon the person so 
born a right upon the fulfillment of certain conditions to claim 
French nationality, 7. e., a facile form of naturalization. 

Criticized from the point of view of a search for the principles by 


is that domicile in matters of private law, as to questions of conflict of laws, 
may be acquired apart from the domicile of Art. 13. Just what are the dis- 
abilities of an alien who has not the benefit of any treaty (under Art. 11) and is 
not domiciled with the consent of the government (under Art. 13) is a much 
controverted question, written upon voluminously. The positions of the writers 
and the courts are so conflicting that it would be presumptious for a foreigner 
to undertake to disentangle or reconcile them. See the digest of cases and 
treatises in Fuzier-Herman, Code Civil Annoté and Supplement, sub Art. 13. 
Weiss says, “ Three grand systémes, each with the authority of illustrious in- 
dorsements, have been proposed for the solution of this question,” and he pro- 
poses a fourth of his own. These four systems are set forth in his Droit Inter- 
national Privé, Ist ed., Vol. II, pp. 182-195. 

Under the most illiberal view, however, it seems that the disabilities in France 
of even such an alien are less than under some other modern systems of law. 
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which nationality should be imposed or acquired at birth, which can 
be worked out only by seizing upon the criteria present at the time 
of birth and formulating rules of law as near as may be in accord 
with the inferences of fact as to future assimilation, what shall we 
say of the code-makers’ system? French parentage of itself, they 
declare, is a sufficient fact, a sufficient basis for declaring the child 
French no matter where born or brought up. As to birth in France, 
that fact is negligible, so far as imposition at birth is concerned. 
From the rational system of 1791, which regarded parentage alone 
as insufficient, but either parentage or place of birth sufficient when 
coupled with an additional element, the Code was in this respect a 
retrogression. 

Never before had French law-makers, judicial or legislative, con- 
sidered parentage alone a sufticient criterion. In English law since 
the reign of Anne, the child born abroad to British parents was 

sritish, but in the law of France, both in the ante-revolutionary law 
(the common law) and in the Constitution of 1791, the child born 
abroad to French parents was French only in case he came to 
establish himself in France. The principles upon which the na- 
tionality laws of France had formerly rested underwent a complete 
revolution. The jus soli from being the predominating principle 
was reduced to insignificance in its influence. Even the slight in- 
fluence which it was allowed to retain was admitted only as a com- 
promise necessary to harmonize the Code with the Constitution. The 
first draft of the Code gave the jus soli no place whatever,* presenting 
the pure and exclusive system of jus sanguinis. Only a single 
criticism was at first offered, viz., that the Civil Code thus drawn 
would be out of harmony with the Constitution which conferred 


electoral rights under certain conditions upon “ every man born and 
residing in France.’ Unless these were harmonized the Civil Code 
would have to give way to the Constitution, with the result that per 
sons would have the right to vote whom the Code did not recognize 


as Frenchman. As an escape from this predicament, Napoleon pro- 


4Geouffre de Lapradelle (1893), De la nationalité d’origine, droit compare, 
droit interne, droit international, p. 138. 


FRENCH LAWS IMPOSING NATIONALITY AT BIRTH 331 


posed a return to the earlier rule that every person born in France is 
French. The Council of State accepted his proposition, but the 
Tribunate rejected it. Confronted with this deadlock, all that could 
be done was to harmonize the Code with the Constitution. This 
was accomplished by allowing persons born in France a right to claim 
French nationality though born of foreign parentage, provided they 
were, or became, domiciled in France at the age of majority. Every 
person, accordingly, who exercised the right to vote would be a 
Frenchman by the definitions of the Code, for voting would be con- 
sidered the expression of a claim to French nationality. 

It is interesting to note some of the arguments offered in behalf 
of the proposition of Napoleon. Boulay declaimed in the char- 
acteristic style of the era, 

We hold, moreover, as self-evident that France is the country of liberty 
and that, if a slave has the good fortune to set his foot on our soil, by 
that act alone he ceases to be a slave. Why should we not recognize in 
like manner that this happy land has the natural faculty of impressing 
French nationality upon every person born upon it? ® 


With more practical sense it was argued that, 


the events of the war had brought many foreigners into France, who 
had married there, that it would be advantageous to regard their children 
as French, in order that they would be subject to conscription and to 
other public charges; that if they received inheritances abroad, they 
would bring the proceeds to France, and that it was probable that most 
of them would remain there * * * 


Said the First Consul in support of his proposal, 


nothing but good can come from extending the empire of French laws. 
Foreign children who are established in France have the French spirit 
and French inclinations; they have the attachment which every one 
naturally bears to the country of his birth. 


It can hardly be said that these arguments went to the root of the 
matter. They were not sufficient to turn back the flood of feeling 
which the Revolution had created in France. The Revolution had 
opened with a humanitarian outburst proclaiming the brotherhood 


5 Loeré, Legislation civile, t. II, p. 58, quoted in Weiss, Vol. I, p. 46. 
6 Malleville, Analyse raisonnée de la discussion du Code civil au Conseil d’Etat, 


t I, p. 18, quoted in Weiss, Vol. I, p. 46. 
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of man, and under its influence, as we have seen, the civil disabilities 
of aliens were abolished and every man declared a Frenchman who, 
anywise attached to France, chose to cast in his lot with her. The 
struggle of France against Europe had produced a reaction. France 
stood out separate and apart. The Frenchman differentiated himself. 
The blood of the nation shed in the sacred cause of liberty became 
invested with the sacredness of the cause and a new potency was 
attributed to it. The new democratic state was a people bound 
together by common language, common sentiments and above all, by 
common blood; the territorial basis of the state sank from view. 
Political theory was still in confusion. The relation of the indi- 
vidual to the state was confounded with the relations to each other 
of the individuals composing it. The concept of a new ideal sover- 
eignty to take the place of the overthrown monarch was not yet 
clearly developed. Allegiance to the sovereign, based upon birth 
within the territory, went by the board along with the monarch. 

Doctrinaire theory swept the field with the result that the judg- 
ment of a century’s experience condemns this movement of the 
Revolution, along with many others, as impractical, as disregard- 
ing too much the actual elements which compose the modern 
state. The territorial sovereignty of the state has reappeared as 
the predominating principle. The persons established within the 
territory of the state are the main elements of its strength, the mate- 
rials with which it has to work. Consequently though we may not 
make allegiance to this territorial sovereign depend solely upon birth 
within the territory, attachment to the soil is too valuable a criterion 
of identification with the state to be entirely disregarded. 

The opponents of the jus soli veiled their opposition under the 
sophistry that to confer nationality upon persons born in France 
of foreign parentage would be to impose nationality upon them with- 
out their consent. From this arose a favorite doctrine, insisted 
upon by French writers from that day to this, formulated in the 
expression: nationality ought never to be imposed. Doubtless the 
code-makers accepted the vagary of Rousseau, that our forefathers 
in entering into the social contract contracted as well for their 
descendants — so that there is no imposition of nationality when it 
is conferred by the principle of the jus sanguinis. But while French 
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writers of to-day seem to ignore, or seem unaware of, the incon- 
sistency of raising the doctrine of non-imposition only when it is a 
question of the application of the jus soli, the explanation of Rous- 
seau would probably not seem sufficient to them. This sophistry of 
non-imposition was thus expressed by the tribune Siméon: 


Let us open our gates to foreigners, but let us not seize upon them in 
spite of themselves. 


It was convincing, and voices the spirit of the compromise and the 
principle of Article 9 of the original Code. The provisions of the 
Code, as put in operation in 1804, were as follows: 

Art. 9. Every person born in France of a foreigner, may, in the year 
which follows the attainment of his majority, claim French nationality, 
provided that, in the case where he resides in France, he declares that his 
intention is to there fix his domicile, and that, in the case where he 
resides in a foreign country, he shall notify his intention to fix his 
domicile in France and shall there establish his domicile within the year 
following his notification. 

Art. 10. Every child born of a Frenchman in a foreign country is 
French. Every child, born in a foreign country of a Frenchman who has 
lost French nationality, may always recover that nationality by fulfilling 
the formalities prescribed by Article 9. 


The form was defective, for no mention was made of the child 
| born of French parents in France. This omission resulted from the 
rejection of Napoleon’s proposition. As proposed by him, Article 
9 provided that every person born in France should be French — 
covering children born in France of French parentage as well as 
those of foreign parentage. Accordingly, Article 10 spoke only of 
the children of French parents born abroad. The omission was 
supplied by judicial interpretation, for there could be no doubt that 
the child born of French parents in France was French. 

The Code further provided (Article 12) that a foreign woman 
marrying a Frenchman should take the nationality of the husband, 
and set forth the conditions upon which French nationality should 
be lost,? and upon what conditions it might be recovered. 


7 Under the Code of 1804 the establishment of a French national in a foreign 
eountry without intent to return terminated his French nationality. This was a 
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The principle of jus sanguinis adopted in the Code has remained 
a permanent feature of French law, but it has been found necessary 
to supplement it by admitting the jus soli to a constantly increasing 
operation, and the history of legislation in the nineteenth century 
is that of a progressive reinstatement of the latter principle. 

Experience showed that foreigners born in France were not so 
eager to avail themselves of the opportunity given them by Article 9 
to claim French nationality, as the framers had supposed would be 
the case. The improved condition of foreigners within the state, 
and the recognition of personal rights everywhere, together with the 
increased demands made by the state upon its nationals, produced 
an increasing number of persons who preferred to live without 
nationality, those stateless persons, or “ heimatlos,” as Continental 
writers term them. It was seen that the consent of the individual 
could not be so highly respected without injury to the state. Accord- 
ingly a law of February 7, 1851, was passed to remedy this evil. 
It distinguished between the child born in France of a foreigner, 
who had also been born there, and the child born in France of a 
foreign parent not born there. The latter remained under the regu- 
lations of Article 9 of the Code. The former was declared French 
unless at majority he made a formal declaration of his intention to 
retain his foreign nationality. The doctrine of non-imposition of 
nationality jure soli was thus retained, but an expression of will was 
forced upon the individual who wished to escape the incidence of 


nationality upon him.*® 


material qualification of the jus sanguinis. The provision was abrogated by the 
legislation of 1889. See Weiss, Vol. I, p. 567 et seq. 

Under the present law there are only four important causes of loss of French 
nationality: 

(1) voluntary acquisition of a foreign nationality, Civil Code, Art. 17, § 1; 

(2) acceptance of official position under a foreign government, /b., § 3; 

(3) entering foreign military service without the consent of the French gov- 
ernment, /b., § 4; 

(4) marriage of a French woman with a foreigner provided the law of the 
latter’s state confers its nationality upon her, /b., Art. 19, § 1. 

On the loss of French nationality, see especially Weiss, Vol. I, pp. 496-593. 

8 Article 1. Every individual born in France of a foreigner who himself was 
born there is a Frenchman, unless within the year which follows the attainment 
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Successive births of father and child in France thus had the effect 
of making the child a French national unless he took active measures 
to avoid it; and he could not remain neuter, he could no longer be 
heimatlos, he must claim some nationality. 

A law of December 16, 1874, took a further step by prescribing 
that, in addition to the declaration claiming a foreign nationality, 
the claimant should present an affidavit from his government to the 
effect that he retained its nationality, thus making it more difficult 
for such a person to avoid the incidence of French nationality, and 
less likely that the effort would be made to do so. Moreover, it 
would be impossible to obtain such an affidavit in some cases, and, 
to that extent, the successive births on the soil of both parent and 
child imposed nationality upon the latter (jure soli) without his 
consent. 

To anticipate somewhat, in order to catch clearly the growing dis- 
regard of the consensual element, it may be noted here that the law 
of 1889, in its original form imposed nationality absolutely upon 
this category of persons dealt with in the laws of 1851 and 1874, 
viz., persons born in France of foreign parents who were also born 
there, so that their consent was regarded no more to avoid the opera- 
tion of the jus soli than the consent of children of Frenchmen is 
regarded to avoid imposition of nationality jure sanguinis. A slight 
recession from this position is taken by the amendment of 1893, 
i. e., in case it is the mother alone who was born in France. 

In 1889, as a result of discussions pending for several years, the 
provisions of the Code of 1804 and all intervening legislation were 
repealed and a new and comprehensive law of French nationality 
was passed. While it preserved many features of the former laws, 
it embodied many new ones. For a better understanding of its 
motives, it is necessary to glance at the social and economic conditions 
that called it forth. The chief of these was the relatively large 
increase of foreigners in France. In 1851 among a population of 


of his majority, such as is fixed by French law, he does not claim a foreign 
nationality by a declaration made either before the municipal authorities of 
the place of his residence, or before the diplomatic or consular agents accredited 
in France by the foreign government. 
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thirty-five and a half millions there were 380,000 foreigners; in 
1872, 36,000,000 inhabitants, 740,000 of whom were foreigners; 
in 1876, 36,900,000 inhabitants, 800,000 foreigners; in 1581, 
37,400,000 inhabitants, 1,000,000 foreigners; in 1886, 38,000,000 
inhabitants, 1,120,000 foreigners of whom 431,000 had been born 
in France. The number of foreigners becoming naturalized were 
very few; from 1867 to 1889 only 10,000 in all, averaging only 
562 per annum. The foreigners were unequally distributed, being 
most numerous in the north and southeast. In the Department of 
the Seine there was one foreigner among every thirteen inhabitants ; 
and in the city of Marseilles one out of every eight inhabitants was 
a foreigner; in the Department of the North, almost one in every 
five. Free from the heaviest burden of the national, viz., mili- 
tary service, the foreign laborer had a great advantage, and loud 
complaints arose from the working classes.° A hostile opinion 
toward the foreigner manifested itself. Protectionists proposed to 
tax foreign laborers, or their employers, or to impose special taxes 
upon all foreign residents. Economists pointed out, however, that 
in spite of the increase of foreigners, the population of France re- 
mained almost stationary, on account of the low birth rate in France; 
and that such hostile legislation would deal a death blow to the 
economic and industrial interests of France. Some solution must 
be reached which would keep the foreigner in France and yet re- 
move the handicap which he had over the national. This handicap 
was nothing more nor less than the compulsory military service; but 
international law stood in the way of requiring this from foreigners. 
Perforce the foreigner must be nationalized. The French spoke of 
it as “ assimilation” and “ adoption ” out of reluctance to surrender 
their traditional maxim, that nationality ought never to be imposed. 

3ut in the face of practical difficulties, theory had to give way, 
and, in consequence, the new law imposes French nationality abso- 
lutely in some cases by reason of birth in France, entirely disre- 
garding the will of the individual. In other cases the incidence of 
nationality jure soli is made difficult to avoid. In still other cases, 


9 Weiss, Vol. I, p. 187. 
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in which the consent of the foreigner is not disregarded, yet by reason 
of his birth in France an invitation is extended to him to become 
French by more facile means than ordinary naturalization. 

The law of June 26, 1889, constitutes the bulk of the present 
nationality laws of France, and, together with some minor modifica- 
tions made by a law of July 22, 1893, has been inserted into and 
forms a part of the revised Civil Code. 

This resumé of the history of French nationality legislation 
shows that the nationality laws now in force in France are mainly 
the result of three tendencies or motives: 

(1) Preference for the jus sanguinis. 

(2) A strong desire to increase the number of French nationals. 
In order to attain this desire, French legislators have supplemented 
the jus sanguinis by applications of the jus soli, not in its pure form, 
however, for birth alone on French soil is not regarded as sufficient for 
the imposition of nationality, but must be accompanied by some other 
element, e. g., that the father of the person born in France was 
also born there; or, that the person born in France be domiciled 
there at majority. 

(3) Introduction of the right of repudiation at majority in cases 
where the legislators have considered that the circumstances make 
assimilation probable but not sufficiently conclusive to their minds. 
Repudiation is allowed only where nationality has been imposed by 
reason of birth in France (jure soli) coupled with the presence of 
some other criterion. The principle is an outgrowth of the doc- 
rine of non-imposition, which is sound when applied to adults, but 
iallacious, as we have seen, when applied to the acquisition of 
nationality at birth; for any nationality acquired at birth is an im- 
posed nationality. It is imposed by operation of law upon a being 
incapable of choice. French theorists have unconsciously exposed 
the fallacy of the doctrine themselves by their apparent assumption 
that no question of imposition of nationality arises when the law 
declares that the child shall take at birth the nationality of its 
parents. No explanation of this oversight presents itself unless it 
be an over-ruling habit of thought which sets the family above the 
interests of the state. 
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While originating from this fallacious doctrine, the principle of 
repudiation is in itself sound at least in theory, that is, wherever 
legislators have imposed nationality on the basis of criteria which 
they themselves consider too weak to support a supposition that in 
the great majority of cases in which those criteria are present the 
person in question will be reared under such influence as will make 
him sufficiently a national, in habits of thought and inclinations. 
The soundness of its application in practice will depend upon the 
correct determination of what facts or criteria are sutticient to indi- 
cate future assimilation and what are not. In any case too great 
refinement should not be attempted. Should it be found to be impos- 
sible to select proper criteria, then the principle of repudiation 
should be admitted as a corrective. One thing is certain, viz., that 
if this corrective is adopted, it is not consistent to exclude from its 
operation those cases where the presumption of the jus sanguinis is 
inconclusive. 

The right of repudiation is by no means identical with the right 
of expatriation, though related to it. The latter is the alleged right 
of an individual to terminate his allegiance to the state at will. 
regardless of the consent of the state, no matter how closely the 
rules of law imposing nationality upon him have been in accor 
with the facts of life, or in spite of the fact that he may have 
originally acquired nationality by his own consent; and regard- 
less of his having performed, or not performed, the duties which 
the state has demanded of him. The right of expatriation in 
this absolute form will never be generally admitted. On the con- 
trary, the time is coming, in the opinion of the writer, when it 
will be universally rejected. The doctrine of repudiation is much 
more restricted. It merely asserts that a nationality imposed 
at birth by reason of rules of law which it is admitted would 
otherwise work injustice in a considerable number of cases, should 
be repudiable at the will of the individual npon the attainment of 
majority. It merely challenges the soundness of the grounds of the 
original imposition, and does not assert that a nationality correctly 
imposed or acquired by consent is alienable at will. Repudiable at 
the will of the individual does not simply mean, on the other hand, 
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that the individual is free upon coming of age to seek naturaliza- 
tion elsewhere, for naturalization is usually an onerous process, tak- 
ing place only upon the fulfillment of several conditions, and above 
all dependent in each individual instance upon the will of the state 
granting the decree of naturalization. The right of repudiation is 
more easily exercised. In theory its exercise takes place by a mere 
expression of will. 

In this form the principle is too doctrinaire. It is agreeable only 
tc those philosophers who exclusively concern themselves with the 
abstract rights of individuals. It encounters in the world of reality 
the hard fact of the hetmatlos. There are too many persons ready 
to take advantage of it, and instead of repudiating one nationality 
in order to adopt another, they would repudiate all and become 
stateless persons, whose presence in large numbers is a menace to the 
state. Consequently the right of repudiation must take the form 
in practice of a right of election. The French solution is correct 
on this point in providing that, where the right is admitted, an indi- 
vidual desiring to exercise it must elect another nationality and 
show that the state which he elects recognizes him as a national. 
This is a sound application of the accepted doctrine that no person 
should be allowed to be without nationality. 

Some ingenious French writers have attempted to demonstrate 
that the French laws of nationality are actually founded upon a 


system of graduated presumptions of assimilation. Evidences are 
not lacking, indeed, in the history of legislation and in the legisla- 
tive discussions, of the working of this idea, and it is undoubtedly 
true that the legislation of 1889 and 1893 was greatly influenced 
thereby. But it is not true that French legislators undertook a 
scientific investigation of the various criteria upon which the pre- 
sumptions should rest, and consciously rebuilt their whole system 
in conformity therewith. On the contrary they accepted as sound 
in theory the system introduced into France during the revolu- 
tionary era, based on the pure jus sanguinis. As we have seen, the 
presumption of the jus sanguinis, viz., that consanguinity alone will 
make an individual, at maturity, a national in sentiments and in- 
clinations, in spite of conflicting environment during rearing and 
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education, is rather broad. Even admitting that parentage is a 
stronger criterion upon which to base a presumption than is the place 
of birth, surely it is far from conclusive. Where parentage and birth 
in the country coincide the presumption is conclusive, for all practical 
purposes, and the law should impose nationality absolutely where 
these criteria unite. Where the birth occurs abroad, however, in- 
quiry should be made into the character and duration of the parents’ 
residence. Surely if the father has been long and thoroughly estab- 
lished abroad, or the family has been established abroad more than 
a generation, parentage is too weak a criterion from which to pre- 
sume future assimilation. Neglect to take this into account is a 
serious defect in a system founded upon graduated presumptions. 

In fact, it is only in the application of the jus soli in French law 
that we see such a system. The legislators selected certain criteria 
end arranged them in three groups or grades. First, birth in 
France plus the birth of the father in France is taken to be suffi- 
ciently conclusive to impose nationality absolutely at birth. Second, 
a child’s birth in France plus his domicile there at majority is 
taken to be strongly but not sufficiently conclusive, hence the child 
is declared French at his majority, with a right to repudiate French 
nationality, under certain conditions, the right of repudiation being 
admitted as a corrective. Thirdly, a child’s birth in France of for- 
eign parents plus domicile abroad at majority are together taken to 
be weak evidence that the child will grow up French in habits of 
thought and inclinations, but since there is a possibility that the 
birth place will prove seductive to a large number, such a child is 
allowed to obtain a privileged naturalization at majority, under 
certain conditions. 

Whether we agree that the proper criteria have been selected or 
that proper weight has been given to those selected, the experiment 
is highly commendable as an attempt to break away from outgrown 
cogmas. 

In the second part of this article an effort will be made to set 
forth the French law as it actually is, subordinating doctrinal 
criticism as much as possible. 
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Part II] 


A DIGEST OF EXISTING RULES 


The present nationality laws of France are primarily embodied 
in the following Articles of the Civil Code, viz., Articles 8, 9, 10, 
12, 13, 17, 18, 19, 20, and 21, as these were drafted in the laws 
of June 26, 1889, and July 22, 1893. To these provisions must be 
vdded: (1) Articles 2 to 5 inclusive of the law of 1889, which are 
not incorporated in the Code, chief of which is Article 2, which de- 
clares that the above provisions of the code apply to Algeria, and 
to the colonies of Guadeloupe, Martinique and Réunion; (2) Decree 
of August 13, 1889, administrative rules, issued in accordance with 
Article 5 of the law of 1889, in regard to formalities and proofs 
necessary in the execution of the provisions of the Code; (3) ad- 
ministrative decree of February 7, 1897, issued in accordance with 
Article 5 of the law of 1889, to determine to what extent the above 
provisions of the Code are applicable in the colonies of France, other 
than those named above. The liberality with which the administra- 
tion construed its powers in this behalf has resulted in making the 
nationality laws in force in the colonies, other than those named, 
materially different from the system applicable to the rest of France. 
For the interpretation of these laws and to supply their inadequacies 
we have to look to the opinions of writers and the decisions of the 
courts. This article professes to deal only with such portions of 
the above named laws as impose nationality at birth; or subsequently, 
other than by ordinary naturalization. 


Imposition of French nationality at birth by reason of parentage 
(jus sanguinis) 


Legitimate child. — In the eyes of French law a legitimate child 
born in any part of the world is a French national, if the father 
of the child is a French national at the moment of the child’s 
birth.?° 


10 Code civile, Art. 8, § 1. 
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Tie place of the child’s birth, the blood or race of the father," 
the nationality, as well as the blood, of the mother,’* and the nation- 
ality of the father at the time of conception, if he has subsequently 
changed it,’* are all disregarded. 

Posthumous child. — The French law of nationality makes no 


express provision for the determination of the nationality of a 
posthumous child. The better opinion seems to be that a posthumous 
child takes the status of the mother as to nationality.'* 


11 Legal nationality only is regarded; e. g., though father and mother be 
German by blood, if the father has been naturalized a Frenchman, however 
recently, the child is French. 

12 Since al] countries are agreed that marriage confers upon the wife the 
nationality of the husband, probably excepting Turkey, a difference of nationality 
between husband and wife seldom occurs. It may happen, however, in case the 
husband changes his nationality after marriage, while the wife does not. Gree, 
pp. 43, 44. Differences of blood between husband and wife are by no means in- 
frequent, and if blood were the criterion, the physiologist and psychologist would 
have to decide which contributes most to the making of the child, the father 
or the mother. 

Laurent once expressed the opinion that a child ought to be allowed to choose 
between the nationality of the father and that of the mother, where a difference 
of nationality existed, though he later retracted this opinion in view of the 
resulting inconvenience, and the uncertainty of the child’s nationality during 
minority. Weiss, p. 57. 

Most authorities are now agreed that under the jus sanguinis the child should 
fcllow the nationality of the father. See authorities cited in Weiss, p. 58, note 3. 

18 Gree (1898), Des modes d’acquisition de la qualité de francais (these), pp. 
65-69; Weiss, pp. 59-62. But see Aubry et Rau, who consider the moment of 
conception as controlling, Droit Civil Francais (1897), 5th ed.. Vol. I, p. 
347 and note. Cogordan, who considers the statemeit of the text the cor- 
rect interpretation of French law, opposes it on theory. “It would seem,” he 
says, “that wherever there is a question as to the father in his relations to 
the children, it is to conception that we ought to refer. It may be said, in fact, 
that at this moment the work of the father is completed.” p. 35. This is 
erroneously identifying the principle of the jus sanguinis with the effect of blood 
instead of treating it as a presumption of the nationalizing influences under 
which the child will be reared. The father’s influence will doubtless be toward 
preparing the child for that nationality which he has himself adopted. 

14 Weiss, pp. 63-64: Grec, pp. 47-8; Rouard de Card (1893), La nationalité 
francaise, p. 49: Lapradelle, pp. 157-8; but contra: Cogordan, p. 36; Cluzel 
(1901) De la nationalité des enfants mineurs d’etrangers dans la législation 
francaise (thése), pp. 9-16: Campistron (1894), Commentaire pratique des lois 
des 26 juin 1889 et 22 juillet 1893 sur la nationalité, p. 23. 
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Illegitimate child (other than child of adultery or incest). — 
Special rules are necessary in the case of an illegitimate child, for 
the father is usually unknown, at least in the eyes of the law, and 
Loth parents may be legally unknown. In the latter case, if the 
child is born in France, he becomes a French national at birth '® 
(jure soli), and remains such unless one or both of his parents be- 
come legally known before he attains his majority, and a change of 
his status is effected in accordance with the rules stated below. 
The following rules, however, apply to an illegitimate child born 
outside of France as well as to one born within. 

An illegitimate child wherever born is a French national if the 
parent who first becomes legally known is a French national.'* In 
practise it is usually the mother who first becomes legally known, 
the mention of her name in the certificate of birth being accepted 
as sufficient, unless and until proof is made to the contrary.'* 

If both father and mother become legally known at the same 
time,'® the child will be a French national or a foreigner, according 


Gree, while holding that French law is contra, maintains in theory (p. 46) 
that a posthumous child should follow the father on the ground that if he had 
had other children there might be a difference of nationality among the children 
should the posthumous child follow the mother. The Institute of Inter- 
national Law at its Venice session declared for the rule that a posthumous child 
should follow the father. Such is the Japanese law by express provision. What- 
ever principle is applied, it is one of narrow application, for, as stated above, the 
cases where the mother’s nationality differs from the father’s are few. Yet to 
the cases there referred to we have here to add cases where a wife though having 
her husband’s nationality during his lifetime may have changed since his death. 
but prior to the birth of the child. If the question is to be settled upon principle, 
it is difficult to see why a posthumous child should not follow the nationality of 
the mother. Whatever may be the unfortunate position of the elder children 
upon whom the law at their birth has imposed the nationality of the father 
under the presumption that they will grow up under his influence, a presumption 
which has failed if the elder children are still young, there is no reason why the 
law should not give the posthumous child the nationality of the mother, for the 
presumption is that it will grow up under her influence. 

16 Code Civile, Art. 8, § 2. 

17 7b., Art. 8, See. 1, § 2. 

18 Stemler, Application pratique, Clunet, 1890, p. 388. 

19 Tt is probably sufficient that proof of the parentage of both father and 
mother occurs on the same day, whether in the same or separate legal acts, or 
judicial proceedings. 
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as the father is the one or the other.*® In either case the child 
must be legally recognized, or the parentage legally known during 
the child’s minority ; recognition or legal knowledge brought about 
subsequent to the child’s attainment of majority does not change 
the status which has already attached to him.** 

In the cases in which the illegitimate child in question is born in 
France these rules may be set aside by the operation of provisions of 
the Code, soon to be discussed, which make special applications of the 
jus soli. 

Child of adultery or incest. — A child born of adultery or incest, 
a union within the prohibited degrees, differs in French law from 
other illegitimate children in that French law refuses to admit proof 
of parentage which results in proof that the relations between father 
ond mother are adulterous or incestuous. A child born of an adul- 
terous or an incestuous relation is accordingly unable to prove pa- 
rentage and is treated as if born of unknown parents, and, if born 
in France, is a French national jure soli.** 

Proof of such parentage, however, may indirectly result from pro- 
ceedings in exceptional cases. For example, in case the husband 
takes judicial proceedings to disavow a child, as an incident thereto 
the parentage of the mother, though adulterous, is judicially estab- 
lished. In such a ease the child probably is French if the mother 
is French, or foreign if she is foreign, being an illegitimate child 


whose mother’s parentage is first legally known.** 


20 Code Civile, Art. 8, Sec. 1, § 2. The language of the law is “the child will 
follow the nationality of the father.” Of course, this is inaccurate. French law 
ean merely declare that a person is either a French national, or not one, i. e., 
a foreigner. It cannot confer any particular foreign nationality. Thus if the 
parent whom the child should follow is an American father who has never 
resided in the United States, the child, if born outside of the United States, will 
not be an American, for American law does not so declare. Where the “ personal 
law” of a litigant is brought into question in a French court, will the court be 
bound by the literal expression of the Code? Doubtless not. 

Since an illegitimate child is almost invariably brought up under the in- 
fluence of the mother, though the father be legally known, it seems that the 
jus sanguinis as applied here is in conflict with the presumption of assimilation. 

21 Gree, p. 58. 

22 Cogordan (1890), La nationalité au point de vue des rapports interna- 
tionaux, 2d ed., p. 35; Gree, p. 70: Weiss, Vol. I, p. 77. 

23 Weiss, Vol. I, p. 78; Gree, p. 70. 
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So in case a marriage is annulled for bigamy, or incest, the 
parentage of both father and mother is judicially established, not- 
withstanding it is adulterous or incestuous. In case this marriage 
was entered into in good faith by either party, the children are 
treated as legitimate, and accordingly are French if the father is 
French, or foreign if he is foreign. In case the marriage was en- 
tered into in bad faith by both parties, the children are illegitimate; 
the children, nevertheless, are French if the father is French, or 
foreign if he is foreign, for this is a case of concurrent proof of the 
parentage of father and mother.** 

The French law of nationality makes no express provision for a 
legitimated child or for an adopted child. Their status has to be 
settled by analogy with other provisions of the Code. 

Legitimated child. — French authorities are in conflict as to the 
effect of legitimation upon the nationality of the legitimated child. 
Many writers hold that legitimation is devoid of any effect upon the 
nationality of a legitimated child, in French law, except in the 
rare case in which there has been no previous recognition, or proof, 
of parentage of either parent, when it would have the effect of a 
concurrent recognition, the child following the status of the father, 
providing the legitimation took place during the child’s minority.*° 
ut the French chancery has applied the view that legitimation has 
the effect in French law of conferring the status of the father upon 
the child in all cases.*® 

Adopted child. — Adoption has no legal effect whatever upon the 
nationality of the adopted child.?" 


24 Gree, vp. 70; Weiss, Vol. I, pp. 78-9. 

25 Cogordan, p. 35; Weiss, p. 79; Le Sueur et Dreyfus, p. 19; Gree, pp. 71-81. 

26 Stemler, Application pratique, de la nouvelle loi sur la nationalité par 
l'administration, Clunet, 1890, p. 389. This is also the opinion of Lapradelle, 
pp. 169-173; of Gruffy, De la nationalité de l’enfant légitimé, Clunet, 1895, p. 
982, and of Cluzel, p. 182. 

27 Cogordan, p. 37; Weiss, p. 81; Grec, p. 81; Lapradelle, p. 174. The latter 
states that no French writer has ever pronounced a different opinion, and calls 
attention to the error of Attorney General Bates, in his statement of French 
law on this point in the Report of the Naturalization Commission. 

The reasons stated by these writers are that adoption does not at all destroy 
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Imposition of French nationality at birth by reason of birth in 
France (jus solt) 


(a) Every child born in France of parents legally unknown is 
French.** 

This rule operates only so long as the parents remain legally un- 
known. If the child is legitimate, proof at any lime of parentage, 
which, by the other provisions of the Code, does not confer French 
nationality, would have the effect of setting aside the French nation- 
ality imposed by this rule, and the person in question would be 
considered as having had the status of foreigner from his birth.*® 

If the child is illegitimate, however, in order that the operation 
of the rule may be set aside, proof of parentage must be made 
during the child’s minority; in which ease the rules governing ille- 
gitimate children of legally known parent or parents will take 
effect.*° 

(b) Every child born in France of parents whose nationality is 
vnknown is French.”? 

Parents of unknown nationality probably include those who are 
unable to prove that they have a particular nationality,®** as well as 
those who in fact have none. 

The operation of this rule will be set aside in case the parents sub- 
sequently make definite proof that they possess a particular nation- 
ality; mere negative proof that they are not French is not 
sufficient.** 

3irth in France in both rules (a) and (b), above, means birth 
in continental France or in any of the colonial possessions of France. 
The law of 1889 applies these two rules’to France proper and to 


the relations of the adopted child with his natural parents, Grec, p. 81; that 
the right to admit new nationals belongs to the State, and private persons ought 
not to exercise it. Weiss, 82-83; Lapradelle, p. 174. 

28 Code Civile, Art. 8, § 2. 

29 Gree, p. 85. 

80 Gree, p. 85; Weiss, Vol. I, p. 255. 

31 Code Civile, Art. 8, § 2. 

22 Gree, p. 85: Weiss, Vol. I, p. 254. 

33 Gree, p. 85; but see Weiss, p. 254, note 3. 
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Algeria, Guadeloupe, Martinique and Réunion, and the administra- 
tive decree of February 7, 1897, applies them to the other colonies.** 

Article 8, section 3,®° of the Code, reads as follows: 

Every individual born in France of foreign parents of which one has 
himself been born there is French; provided that he has a right, if it is 
the mother who has been born in France, to decline French nationality 
within the year which follows his attainment of majority, by conforming 
to the requirements of section 4 below. 

An illegitimate child may, on the same conditions as a legitimate child, 
decline French nationality when the parent who is born in France is not 
the one whose nationality he ought to follow by the terms of section 1, 
paragraph 2. 

It will be necessary to analyze this complex provision in order to 
understand its application in detail to the different categories of 
persons which it embraces. Before proceeding to this analysis, how- 
ever, something may be said of its general meaning. Its motive is 
that birth of beth parent and child in France is strong evidence 
that the family is established there, and that the child will be reared 
under French influences. It is, of course, possible that both parent 
end child may be born in France by mere accident of travel, but 
the law may properly disregard such a rare exception. If the child 
and both its parents are born in France the evidence was considered 
conclusive. So also in case only one parent has been born in France, 
if it is the parent whose nationality the child ought to follow, aecord- 
ing to the principles of the jus sanguinis as adopted in France, the 
evidence that the child will receive a French rearing was considered 
conclusive. This is on the assumption that the parent whose na- 
tionality the child ought to follow by the principles of jus sanguinis 
as adopted in France is the one who will have the greater influence 
in the rearing of the child. By the hypothesis, of course, this parent 
is a foreigner but the facts that he has been born in France and that 
his child is born there evidence an attachment to France and it may 
be presumed that his influence will go toward making the child a 
Frenchman, or, at the worst, that his influence will not strongly 
counteract the French environment in which the child will probably 
grow up. 


34 The text of this decree is published by Grec, p. 392. 
35 As amended by the law of July 22, 1893. 
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In case, however, the parent whom the legislators assumed will 
have the greater influence on the child, @. e., the father, is a foreigner 
not born in France, and it is the foreign parent of assumedly lesser 
influence, 7. e., the mother, that is born in France, the legislators 
have declined to consider the evidence of the two births in France 
as conclusive, and, though imposing French nationality on the child 
at birth, have given him the right of election at majority. 

The law as adopted in 1889, 7. e., prior to the amendment of 1893, 
was much simpler. It declared French ‘“ every individual born in 
France of a foreigner who himself was born there.” By interpreta- 
tion it was immaterial whether the parent born in France was 
the father or the mother. The principle was that the successive 
births of parent and child in France was not only strong but con- 
clusive evidence that the child would be reared under French influ- 
ences. The present law, by the amendment of 1895, makes an un- 
necessary refinement on the ground that this evidence was inconclu- 
sive when the parent born in France is not the one whose nationality 
the child would follow if the principles of jus sanguinis, as adopted 
in France, were applicable to the case. 

3v birth in France, in the purview of this provision, is meant 
birth in the home country or in Algeria, Guadeloupe, Martinique 
and Réunion. The decree of February 7, 1897, does not extend 
the operation of this section of the Code to the other French colonies. 
If this exception rests upon an opinion that French influences do not 
prevail strongly in the latter colonies it is a rational exception, 
though it introduces some confusion into the law. 

An analysis of the section results in the following rules: 

(c) A legitimate child born in France of a foreign father is 
French if the father was also born in France. 

(d) A legitimate child born in France of foreign parents, though 
the father was not born there, is French at birth provided the mother 
was born in France, but the child will have the right, upon fulfilling 
certain conditions, to repudiate French nationality when he comes 
of age. This right to repudiate, as we shall see, is really a right of 
election, and a right which it is burdensome to exercise. 

(e) An illegitimate child born in France of foreign parents is 
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French if both parents were also born there. If both parents remain 
legally unknown until the child attains his majority, he retains the 
French nationality acquired by rule (a), supra. 

Since both parents were born in France by our hypothesis, it is 
immaterial which becomes legally known first. 

(f) An illegitimate child born in France of foreign parents is 
French if the father only was born in France, provided the parentage 
of the father is first legally established, or is established concur- 
rently with that of the mother. 

(g) An illegitimate child born in France of foreign parents is 
French if the mother only was born in France, provided the parent- 
age of the mother is legally established before that of the father. 

(h) An illegitimate child born in France of foreign parents is 
French if the father only was born in France, though the parentage 
of the mother is first legally established, but the child has a right, 
under certain conditions, to repudiate upon coming of age. 

(i) An illegitimate child born in France of foreign parents is 
French, if the mother only was born in France, though the parent- 
age of the father is first legally established, or established concur- 
rently with that of the mother, but the child has the right, under 
certain conditions, to repudiate upon coming of age. 

In the cases above, where a right of repudiation is given, the indi- 
vidual having become French at birth remains French up to the 
moment in which the formalities of repudiation are complete.*® 

A severe criticism of the complex rules just discussed, especially 
the admission of a right of repudiation in rules (h) and (i) 
is that they render the status of an illegitimate child very unstable, 
by reason of the frequent changes of nationality which they make 
possible. Such changes are always confusing, and especially so in a 
country where the lex personalis depends upon nationality. An ex- 
treme instance may be cited: a child born in France of unknown 
parents, and accordingly French at birth, becomes retroactively a 
foreigner upon being recognized by a foreign parent born outside of 


3¢ Gree, p. 117. Gree thinks that a repudiation is not retroactive either in this 
case or in those of Art. 8, § 4, p. 118, note 1. 
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France, and French again, retroactively, upon being subsequently 
recognized by the other foreign parent if the latter was born in 
France, and, finally, by exercising the right of repudiation at ma- 
jority, he becomes a foreigner once more, his nationality having un- 


dergone three changes within twenty-two years.** 


Acquisition of French nationality subsequent to birth, otherwise than 
by ordinary naturalization (jure soli) 


We come now to the very complicated and very confused provi- 
sions of French law which give some effect upon nationality to (1) 
birth of a child in France of foreign parents and its domicile there 
during minority, Article 9, section 10; (2) birth of a child in 
France of foreign parents and its domicile there at majority, article 
8, section 4; (3) birth of a child in France of foreign parents and 
its domicile outside of France at majority, Article 9, section 1. It 
will be impossible here to make the long disquisitions necessary to 
whip the faulty language of the law as it stands on the statute 
book into consistency. French writers have accomplished this after 
infinite labor, and we shall accept their results. It will be sufficient 
tc caution the foreign student that section 10 of Article 9 has no 
meaning if taken literally and must be taken to apply to persons born 
in France of foreign parents and continuing or resuming their 
domicile there during their minority.** 

Disregarding details for the moment, the three paragraphs of the 
Code, Article 9, section 10, Article 8, section 4, and Article 9, section 
1, establish respectively the following rules: 

(1) Every person born in France of foreign parents, neither of 
whom was born there, may become French, if being a minor and 
domiciled there, his legal guardian elects French nationality for 
him, by a formal demand, which, however, the government may re- 


ject if it deems the minor unworthy.*® 


37 Gree, p. 123. 

38 Grec, pp. 212-228, especially p. 224; Cluzel, pp. 135-141, especially p. 140; 
Weiss, Vol. I, pp. 142-153. 

39 Code, Art. 9, § 10; Grec, pp. 213-228; Cluzel, pp. 134-164. 
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Here are three elements: (1) birth in France, (2) domicile in 
France (3) option of legal guardian. The consent of the minor is 
unasked ; the will of the guardian alone is regarded. 

What is the result of the presence of these three elements? Not 
that French nationality is by the fact of their presence conferred by 
operation of law, for the government has the right of rejection as 
to every individual. Instead, therefore, of regarding this provision 
as one of the French solutions of the problem of imposing nation- 
«lity at birth, we must regard it as a mode of privileged naturaliza- 
tion, taking effect without the conditions of age, residence, et cetera, 
required for ordinary naturalization. Moreover, the nationality 
thus conferred dates from the registration in the ministry of justice 
of the declaration in which the father or other legal guardian ex- 
presses his option that the child shall be French, and, as in the case 
of ordinary naturelization, is not retroactive.*” 

The preponderance of authority is that the nationality conferred 
upon the minor by this transaction between the legal guardian and 
the government is irrevocable, that is, the child does not have a 
right of repudiation upon coming of age.* 

(2) Every person born in France of foreign parents, neither of 
whom was born there, becomes a Frenchman at majority, if at that 
time he is domiciled in France, with a right of repudiation, under 
certain conditions, within a year thereafter.** 

Given the two elements of birth in France and domicile in France 
at majority the law imposes French nationality, that is, by mere 
operation of law, the government having no right of rejection. This 
inposition takes place, however, not at birth, but at majority, for 
only then ean the existence of the second element be known.** 

(3) Every person born in France of foreign parents, neither of 
whom was born there, if domiciled outside of France at his majority, 


40 Code, Art. 20. 

41 Cluzel, p. 147 and note, citing in accord: Lesuer et Dreyfus, p. 155; Cogor- 
dan, 2d ed., p. 100; Audinet, in Clunet, 1891, p. 37; contra, Weiss, pp. 151-2. 

42 Code, Art. 8, § 4. 

43 It is doubtful, moreover, whether the nationality thus imposed is retroactive. 
See Gree, pp. 134-146 for full discussion pro and con. This much disputed 
point arises solely in questions of private law, and need not concern us here. 


352 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


may within the year thereafter declare his intention to fix his 
domicile in France, and if he establishes himself there within a year 
from the date of this declaration, he may request privileged naturali- 
zation, that is, without any further fulfillment of the conditions of 
ordinary naturalization.** I sav privileged naturalization for, as in 
the case of rule (1), supra, the government reserves the right to 
reject the applicant if it deems him * unworthy.” # Moreover the 
nationality thus acquired dates from the registration of the claim- 
ant’s declaration in the ministry of justice.*® 

It is to be noted, that a child born in France being domiciled 
there, or becoming domiciled there, and so continuing, may be na- 
tionalized by the act of his guardian under article 9, section 19, 
rule (1), supra, or, if that provision is not acted upon, then at ma- 
jority, Article 8, section 4, will operate. 

It is to be noted that for a child born in France (of foreign 
parents not born there) and reared abroad during some part, greater 
or less, of his youth there are three wavs by which he may become a 
Frenchman. If he resumes his domicile in France while still a minor 
he may be naturalized upon the demand of his legal guardian, with- 
out further conditions.** If he has returned to France and is domi- 
ciled there at his majority he is French by operation of law, with a 
right of repudiation.*8 If he is domiciled abroad at majority, he is 
granted a year of grace in which to declare his intention to fix his 
domicile in France, a further year to carry out this intention; and 
then he may be naturalized upon his own demand, without further 
conditions.*® 

It is necessary to comment upon the terms domicile and majority 
in rules (1) and (3), supra, the right of repudiation and the condi- 
tions of its exercise under rule (2), supra. 

1. Domicile. “ Domicile” in these sections of the Code is of 
very doubtful meaning. It certainly is not the “ domicile ’’ which 


44 Article 9, § 1. 
45 Article 9, § 4. 
46 Article 9, § 7. It is not retroactive, Art. 20. 
47 Article 9, § 10. 


48 Article 8, § 4. 
49 Article 9, § 1. 
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Article 13, Code Civil, declares that a foreigner may have only 
when authorized by decree to fix his domicile in France. This is 
not true domicile, and is often characterized as “ domiciliation ” for 
the purpose of distinguishing it from domicile in the true legal 
sense. One may be domiciled in France in the ordinary and accurate 
legal sense without having domiciliation by consent of the govern- 
inent.°° If the latter sense were here intended the administration 
might defeat the acquisition of nationality under these provisions 
through its right to grant or refuse domiciliation in each case, which 
is inconsistent with the universal opinion that Article 8, section 4, 
conters nationality by mere operation of law. Nor is it consistent 
with the purposes of these provision’ to take “ domicile” in the 
ordinary and accurate legal sense; for the law seems to assume actual 
residence within France, which may not co-exist with French 
domicile. This is especially true in cases of the constructive domicile 
of minors. On the other hand, the law does not seem to intend both 
domicile and actual residence. 

It is probable that the law means merely a residence of a perma- 
nent character. 

Majority. — In order to avoid the inconveniences which would re- 
sult from the application of the usual rule in French private law, 
that the age of majority is determined by the law of the country 
whose nationality the person is clothed with, it is expressly pro- 
vided that the age of majority here intended is that fixed by French 
law for French nationals, thus boldly facing the possible incon- 
sistency of requiring or permitting a foreigner, who by his own law 
may not have the requisite capacity, to perform an act altering his 
nationality. 

Right of repudiation. — The right to repudiate French nationality 
under the provisions of Article 8, section 4, and Article 8, section 3, 
is exercisable only upon the compliance with very technical formalli- 
ties: (1) it may be exercised only within the year after the attain- 
ment of majority, as that is fixed in French law; (2) the person 
exercising it must show that he “ has retained the nationality of his 


50 At least this is the opinion prevailing after some conflict. 
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parents by a certificate in due form from his government,” and 
produce in addition, s’t/ y a lieu, “ a certificate showing that he has 
responded to the call to arms in conformity with the military law 
of his country.” Article 8, section 4,°' It is apparent that these 
conditions are so onerous that in addition to attaining the desirable 
result of suppressing the heimatlos, they make the incidence of 
l'rench nationality very probable even upon those who would be 
desirous, were the requirements more easily complied with, of retain 
ing the nationality of their parents. 

Enrolled by error on the recruiting lists. — While a foreign minor 
born in France is not permitted to enlist in the French army, yet if 
he is put on the recruiting lists by mistake and does not set up hi- 
foreign nationality, this waiver is taken to dispense with the pro 
visions of Article 8, section 4, or Article 9, sections 1 and 10,5? and 


the minor becomes French. 


Acquisition of French nationality subsequent to birth, otherivise than 
by ordinary naturalization. (Jure sanquinis. ) 


Every person born in France or abroad of parents one of whom ha- 
lost the status of Frenchman may claim that status at any age under 
the conditions prescribed by Article 9, provided that, domiciled in 
France and called to the flag at his majority, he has not claimed 


the status of foreigner.°** 
D. O. McGovney. 


51 A ministerial circular of August 28, 1893, prescribes that the repudiator 
shall support his declaration by (1) his certificate of birth; (2) the certificates 
of birth and marriage of his father and mother; (3) a certificate in due form 
from the government he claims as his, proving that it considers him its national; 
(4) that he has answered any call to arms made on him in his country or that 
he is not required to perform military duty there. 

52 Article 9, § 11; Gree, 227. 

53 ode, Art. 10. 


= 


FRANCIS LIEBER — HIS LIFE AND HIS WORK! 


Parr II? 
VI. 

During the fourteen years that he occupied the chair of history 
and political economy at Columbia College, in the city of New 
York, Francis Lieber displayed praiseworthy activity. This period 
of his life covered some restless years; the theatre of operations was 
of a size whose equal can be shown by few historical dramas. Terror- 
stricken, the civilized world witnessed a tremendous struggle, whence, 
fortunately, the cause of civilization was to issue triumphant. The 
learned professor did not content himself with zealously performing 
his university obligations; neither was he satisfied with fulfilling 
his civie duties; he threw himself resolutely into the conflict; he 
fought with his tongue and‘his pen; he made himself the organizer 
and representative of a ceaseless propaganda for the Union cause 
against the secessionists; by his advice and by his legal works he 
gave the Federal Government the most valuable assistance. For a 
long time he had been oceupied with public law; he now enlarged 
the field of his researches and his studies, and he studied ardently 
the laws of war and important problems of international law. The 
serious events taking place before his eyes led him, too, to write his 
opinions and to draft The instructions for the government of armies 
of the United States in the field, which will ever be an honor to him. 

It was in 1860 that Lieber entered into relations with Bluntschli 
end Laboulaye, and bound himself to them in a close friendship; 
they were liberal, too; they also wanted to see progress. He used 
to like to say “ that he had formed with these illustrious publicists a 
‘scientific clover-leaf’ representing the international character of 
Anglo-American, German, and French civilization.” 


1 Translated from the French by W. Clayton Carpenter of the District of 


Columbia Bar, Washington, D. C. 
2 Part I., this JourNaL, January, 1911, p. 84. 
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Johann Caspar Bluntschli was born in Zurich in 1808; he had 
taught law in his native city; in 1848, he had been made professor 
at the University of Munich; after 1861 he taught at Heidleberg. Up 
to the time he became connected with Lieber he had been especially 
eceupied with private and public law; in 1838-1839 he had published 
Staats-und Rechtsgeschichte der Stadt und Landschaft Zurich. Later 
he had edited the Civil Code of Zurich; he had also composed a 
treatise on general public law, which, in successive editions, formed 
an important work. The works on international law which made the 
reputation of the Swiss jurisconsult began to appear in 1866; in 
fact, it was the Instructions of Lieber concerning the laws of war 
which made Bluntschli determine to undertake the drafting of his 
book on international law. A circumstance without great import- 
ance, but worthy of note, is the fact that Bluntschli had become 
acquainted with Niebuhr, who had been the devoted patron of Lieber. 
That took place in 1828 and 1829. The young student at Bonn 
had taken a course of lectures which the learned historian of Rome 
was giving there, not as a professor, but as a member of the Academy 
of Sciences, and Bluntschli had retained an excellent recollection 
of the teachings of Niebuhr. 

Edouard-René Lefebvre de Laboulaye was born at Paris in 1811. 
He had studied law, and after a stay in Germany, he had com- 
menced to practice the profession of the law in the capital of France. 
In 1838 he had left the bar for some time to enter business life, and 
in this way he became a member of the firm of Leon and Laboulaye 
Brothers, who manufactured type for printing; this explains how lhe 
happened to be called “ Type-founder ” in the learned mémoire enti- 
tled History of the law of real property in Europe from Constantine 
to our Time. Alphonse Rivier rightly said that Laboulaye, a fervent 
disciple of the historical school, was one of its authoritative represen- 
tatives in French-speaking countries. In 1849 Laboulaye was named 
professor of comparative legislation in the College de France, and by 
his teachings contributed much to disseminate the opinions and ideas 
current in foreign countries through the learned society of his 
native country; in this way he served as a connecting link between 
more than one foreign civilization and French civilization, and he 
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may be mentioned with honor among those who aided in making the 
institutions of the United States beloved in France. 

The friendship uniting Laboulaye with Lieber and Bluntschli was 
broken in 1870. Ardent patriot that Laboulaye was, he felt wounded 
by the violent expressions of the sentiments of the latter two, when 
Germany was crowned with victory. Doubtless the break was re- 
grettable; but no one would dare blame the French publicist. How- 
ever that may be, from the ten years of what may be called * col- 
laboration ” there came forth great fruits. Thanks to Laboulaye, 
European public opinion was enlightened and the cause of the 
Northern States found an eloquent defender; thanks to Bluntschli, 
when the war was over and there arose ivuportant questions of re- 
sponsibility based upon the duties of neutral states, the American 
Republic had a wise and conscientious defender. 

Grave errors prevailed for a long time in Europe concerning the 
real causes of the Civil War. The legality of the contentions of the 
federal power was questioned; the noblest motives were attributed 
to the resistance of the South. The war had been raging for two 
years and the truth had not yet triumphed. Laboulaye wrote in 
1863: 

In England and in France the South has found numerous and clever 
advocates; they have presented its cause as the cause of justice and 
liberty. They have proclaimed the right of secession, they have not 
stopped at justifving slavery. Today these arguments are beginning to 
lose their strength. Thanks to publicists who do not compromise with 
their honor, thanks to M. de Gasparin, above all, the light has appeared ; 
we know upon what to rely as to the origin and character of the rebel- 
lion. To every fair observer, it is evident that all the wrong is on the 
side of the South. 


3ut great effort was necessary to efface the deep traces left by the 
long work accomplished by all the partisans of reaction. It must 
not be forgotten that one of the principle sources of information was 
hostile to the Government of Washington: in a word, the diplomats 
accredited by the European states were, as a general rule, favorable 
to the Confederates ; they thought they could flatter their sovereigns 
by foreseeing the irreparable destruction of republican organization ! 
In the work of correction and justification, men like Laboulaye and 
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Bluntschli furnished valuable assistance, and thanks to Lieber, it 
was given to them to reveal the truth. The French writer, further- 
more, showed the government of Napoleon III what must be the 
tinal result of the suecess of the South over the North, if such a 
victory were possible. In 1863 he wrote: 

The triumph of the South would not profit even the South itself. 
There are no vessels in the South and with slavery there never will be 
any; it is England, which, from the first, will take over the cotton 
monopoly and furnish the South with capital and vessels. In a few 
words, the victory of the South means the reestablishment of England 
upon the continent from which she was driven by the policy of Louis 
XVI and Napoleon I. It means the exile of peace from the world. 

We have just recalled the fact that the works on international law 
by Bluntschli are connected with the Instructions drafted by Lieber. 
In 1866 on the eve of the Austro-Prussian War, the celebrated pro- 
fessor at Heidleberg published a book entitled Das moderne Krieqs- 
recht der civilisirten Staten als Rechtsbuch dargestellt. It was only 
a part of a more extensive work which was to treat of the whole of 
the science of international law and which actually appeared, in 
1868, under the title of Das moderne Voelkerrecht der civilisirten 
Staten als Rechtsbuch dargestellt. The first publication set forth 
in the form of a code of 347 articles the rules of war of civilized 
states. The author said that he had taken as a model the /nstructions 
drawn up by Lieber and sanctioned by Abraham Lincoln. ‘“ There is 
not to my knowledge,” he added, “‘ a similar war code in European 
literature. I have used its articles in great number, and, in part, 
textually.” In the work devoted to international law he rendered 
new homage to his friend whom he calls “ one of the most honored 
jurisconsults and philosophers of America; ” he also emphasizes the 
fact that the Instructions are much more complete and further 
developed than the rules of European armies. He said: 

Since, from beginning to end, they contain general rules, relative to 
international law as a whole, and since, besides, the form in which they 
are expressed is in accordance with the actual ideas of humanity and 
the manner of conducting war among civilized peoples, their effect will 
certainly extend far beyond the frontiers of the United States. They 
will contribute powerfully to fixing the principles of the law of war. 


Since they are drawn up in accordance with the nature of things and 
according to the thought of our times, European states can not in this 
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particular stay behind the United States of North America without 
being put under the ban of public opinion, and being accused of not 
rising to the level of progress set by the international law of civilized 
humanity. 


In the month of August, 1869, Edouard Laboulaye wrote a preface 
for the French translation of Bluntschli’s work on international law. 
In his turn, he brought into relief the merits of Francis Lieber: 


Bluntschli is not the first to have the idea of codifying international 
law; he tells us himself that what made him decide to undertake this 
delicate work was the reading of the Jnstructions for the government of 
the armies of the United States in the field, which were written by Dr. 
Lieber at the request of Stanton, Secretary of War, during Lincoln’s 
presidency. In short, these instructions are a small masterpiece. It is 
not a small thing thus to have established iaw in the empire of force. 
by bringing under the yoke of the law the customs and even the excesses 
of war. Besides, the draftsman of these instructions is one of the most 
striking figures among the jurisconsults of our times. By the events of 
his life he was predestined to write upon the subject of the legal relations 
of nations; he belongs to two different peoples, and, if I may use this 
word, he is “international” like Bluntschli, whom Germany had the 
wisdom to take from Switzerland. Both, torn from their native soils, 
transplanted to a new country, may be considered as citizens of the 
universal republic of nations, which both foresaw. Shall I venture to 
join myself to these two illustrious masters and say that if, at their 
desire, | recommend their work to the French-speaking public, it is not 
to render homage to them, of which they have no need; it is to bear 
testimony to the fact that French, English, and American, we join 
hands on the plane of justice and humanity? Law and truth have 
no bounds, and when these two friends and I interchange our ideas and 
hopes, we never think to ask one another if we speak the same language, 
and if we belong to the same country. 


These quotations are rather long, but we feel bound to reproduce 
them, because they are the testimony of important witnesses, who 
were qualified better than any one else to proclaim before the tribunal 
of history the moral and intellectual greatness of him to whom we 
devote these pages. There is even another witness, whose testimony 
we shall ask the reader to hear and weigh: it is Gustave Rolin- 
Jaequemyns, born at Ghent in 1835. Having become a lawyer in 
that city, he had founded in 1869 the Revue de droit international 
et de législation comparée, with Tobie-Michel-Charles Asser, then 
a lawyer at Amsterdam, and John Westlake, barrister at law in 
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London. From the foundation of the periodical he had come in 
touch with Francis Licber through the intermediary of Bluntschli 
and Laboulaye. A short time after the death of Lieber he wrote: 

Our correspondence soon took on a more personal and intimate char- 
acter, and during these later years, in spite of the difference in age, and 
the ocean which separated us, a real friendship was established between 
us marked in a way by paternal tenderness on the one side and filial 
respect on the other. In this frequent and familiar exchange of letters 
it has been given me to know intimately the character and individuality 
of Lieber, to receive his immediate and confidential impressions concern- 
ing a number of men and things, to appreciate all the virility and 
delicacy, genius and depth of that chosen spirit. 


VII. 

We are not going to write the history of the Civil War of the 
United States, but since Francis Lieber took an active part in the 
discussions and debates, since he was frequently consulted by the 
Government of Washington, since his principal claim to fame — his 
Instructions — are intimately connected with the sanguinary 
struggle, we must, therefore, cite some facts and some names, recall 
a few dates and give a few figures. Need we insist that whatever 
may be the opinions which it was possible to form in the past con- 
cerning the causes of the rupture, the courage, the self-denial, the 
spirit of sacrifice, of the two belligerents were so great, that in our 
day there reigns only a feeling of profound respect and tender 
sympathy ¢ 

On November 6, 1860, Abraham Lincoln was elected President 
of the United States to sueceed James Buchanan. While denying 
the constitutionality of the right of secession, which the people of 
the South affirmed, Buchanan showed himself very lenient toward the 
adversaries of the Union, and the latter, rendered more and more 
audacious, openly proclaimed their desire to break the federal pact. 
Several weeks before the election of November 6, 1860, South Caro- 
lina had already taken the initiative in really revolutionary measures. 
After the election the movement grew. November 17, 1860, the 
delegates of the different electoral districts of this state met; Decem- 
ber 20 they voted to abrogate the act of May 28, 1788, by which 
their fathers had adhered to the Federal Constitution. In their 
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revolution they pretended to maintain that a government doubtless 
existed, but that this government was established by a contract be- 
tween the states and that it was subordinate to the two principles 
of the Declaration of Independence of July 4, 1776, that is to say, 
that the states are free and independent, and that, if the form of 
the government is destructive of its purpose, the people possess the 
right to change or abolish it. 

The Federal Government was not only stripped of will-power; it 
lacked material strength. That was only too truly asserted during 
the last weeks of Buchanan’s administration. At Charleston, in 
South Carolina, there were an arsenal and three forts which were 
part of the military property of the United States. One of these 
forts was Fort Sumter, the construction of which had been begun 
in 1829, but was not yet completed. Fort Sumter stood in the center 
of the port of Charleston. It was to furnish protection for a garrison 
of 650 men and to have 146 cannon. In fact, in 1860, it had 100 
men and 78 cannon. The people of Charleston attacked Fort Sumter 
and, in the beginning of the vear 1861, the Federal Government 
tried to send 200 men into the fort. But the expedition failed. 
The disturbance soon became pronounced in several of the Southern 
states. February 4, 1861, the delegates of six states met at Mont- 
gomery, and February 8 they adopted a constitution “ for the pro- 
visional government of the Confederate States of America.” It 
established a congress comprising a senate and a house of representa- 
tives. February 18, Jefferson Davis was inaugurated president. 
March 4, that is to say, the same day on which Lincoln took over the 
power at Washington, the Confederate flag was unfurled from the 
capitol at Montgomery. The Confederate congress furthermore took 
the necessary measures to organize a distinct administration: it 
authorized the raising of 100,000 volunteers and the issuance of 
treasury notes; it voted laws for the creation of a fleet; it established 
courts of justice; it sent special commissioners to Europe for the 
purpose of obtaining the recognition of the new government, and 
negotiating commercial treaties. March 11, it voted a final con- 
stitution for the Confederate States. It differed from the Con- 
stitution of the United States in several points; the sovereignty of 
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the states was affirmed ; congress was forbidden to impose duties on 
foreign goods to protect an industry; slavery was admitted. 

February 28, 1861, Jeremiah S. Black, Secretary of State under 
the presidency of James Buchanan, had sent to the representatives 
of the United States a circular to show the revolutionary measures 
taken by some of the states of the Union and to inform them that 
emissaries from the rebel states were trying to obtain the recognition 
of the pretended Confederacy. March 9, 1861, William H. Seward, 
Secretary of State under Lincoln’s presidency, renewed these 
instructions. 

Events of extreme importance took place in April. The majority 
of the forts and arsenals and other property of the United States 
which were situated in the seceding states had been seized without 
resistance, generally at the time of passage of ordinances of secession. 
April 12 the armed forces of South Carolina began the bombard- 
ment of Fort Sumter at Charleston. As we have seen, the fort was 
occupied by 100 men of the Federal army. April 13 there was 
another attack and at the end of a bombardment of thirty-six hours, 
more noisy than dangerous, the fort capitulated, April 15. The 
effect of this event was great; the Union seemed to have been struck 
a mortal blow. By a proclamation on April 15, 1861, Lincoln 
ealled to arms 75,000 of the militiamen. Davis replied to this 
measure by inviting the Southerners to ask for letters of marque 
against merchant vessels. April 19 Lincoln declared in a proclama- 
tion “ that he had deemed it advisable to set on foot a blockade of 
the ports within seven rebel states,” and April 27, in another procla- 
mation, he extended the blockade. Concerning Lincoln’s proclama- 
tion of April 15, 1861, an author, a contemporary of the events of 
which we are speaking, made an interesting remark : 

When 75,000 of the militia were called out, the President, still relying 
upon the Union sentiment of the South, announced his intention not to 
interfere with loyal men, but, on the contrary, to regard their rights as 
still under the protection of the Constitution. The action of Congress 
was in accordance with this policy. The war waged by the Government of 
the Union was then a personal war, a war against rebels, a war prosecuted 
in the hope and belief that the body of the people were still friendly to the 


Union, who, temporarily overborne, would soon right themselves by the 
aid of the army. Hence Congress declared and the President proclaimed 
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that it was not their object to injure men or to interfere with their 
rights or their domestic institutions. 


Everything changed very rapidly: the pretended government of the 
South had recourse to acts of sovereignty and war measures, and 
the Union Government was led to direct the war “ no longer against 
‘certain persons’ in the rebellious states, but to make a ‘ territorial 
war,’ that is to say, a war against all persons inhabiting the belliger- 
ent territory.” Lincoln’s proclamation, dated April 19, concerning 
the blockade, was to the effect that every privateer acting by virtue 
of the pretended authority of the Confederate States would be treated 
as a pirate. 

We have already alluded to the opposition of European public 
opinion to the policy of the Washington Government, and the favor- 
able attitude in our continent toward the efforts of the Southerners. 
This was the result of several different elements. The European 
monarchies seemed to rejoice at the idea that the republican organiza- 
tion was irremediably condemned to destruction. Economie and in- 
dustrial questions were added to this first cause. Then came false 
notions, and especially that strange error that the South was fighting 
for self-government against oppression and tyranny. 

In England, France and Belgium, lack of cotton had led to the 
closing of a number of spinning-mills, and reduced a large working 
population to misery. The North seemed responsible for this 
calamity. In England alone half a million persons had to be assisted 
hy the public at the close of 1862. Laboulaye, in 1863, wrote: 

Civil war, which for two years has divided and devasted the United 
States, has its reaction in Europe. The scarcity of cotton leads to great 
suffering. The workmen of Rouen and Mulhouse are no less injured 
than the spinners and weavers of Lancashire; entire populations are 


reduced to beggary, and in order to pass the winter they have no other 
resources and no other hope than private charity or government aid. 


English statesmen such as Lord John Russell, prime minister, and 
Lord Palmerston, secretary of foreign affairs, appeared very dis- 
dainful toward the statesmen of Washington. Gladstone, chancellor 
of the exchequer, who was the devoted partisan of Italy, appeared as 
an extreme reactionary in American affairs; people have tried to 
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explain this situation by saying that he was convinced that the state- 
rights of the South had been trampled under foot. It was he, who, 
even on October 7, 1862, dared to utter these words: ‘ Jefferson 
Davis has made an army, has made a navy and, what is more, has 
made a Nation!” On October 30, 1862, Napoleon III had ordered 
his minister of foreign affairs, Drouyn de Lhuys, to propose to the 
councils of London and St. Petersburg “‘ that an armistice for six 
months should be pressed upon the North and the South.” The plan 
fell through; England refused to adopt it, and Russia appeared 
favorable to the North. It is to be noted that this proposition made 
by Napoleon III had received the approval of a generally clear- 
sighted sovereign, King Leopold I of Belgium. In a letter ad- 
dressed to the French Emperor, October 15, 1862, the former had 
expressed the conviction that all attempés to re-establish the American 
Union were condemned to fail, that the separation was a fait accompli, 
and that the duty of the great powers was to recognize the independ- 
ence of the South or to employ any other method in order to secure 
peace. 

At one time hardly any man of high standing defended the cause 
of the North on the Continent. We have quoted a passage from 
Laboulaye on this subject. For England we may mention the 
glorious names of the Duke of Argyle, John Bright, Richard Cobden 
and Forster. The Duke of Argyle often rendered homage in 
eloquent terms to the heroic efforts of the defenders of the Union; 
Bright, Cobden and Forster did not cease to instruct public opinion 
in their country, to denounce the perils which the British Govern- 
ment stirred up, nor, in parliamentary debates and meetings, to over- 
come accusations, false criticism, deceptive allegations, put forward 
hy the partisans of the Southerners. Finally, truth, as ever, 
triumphed. 

VIII. 

April 30, 1861, the British Government received from Lord 
Lyons, minister at Washington, exact information concerning events 
which had taken place in the United States: the bombardment of 
Fort Sumter and the raising of 75,000 men. The same day he 
learned that the president of the Confederacy, Jefferson Davis, had 
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taken measures for the granting of letters of marque. Ten days 
later came the news of the proclamation of the blockade. It was 
then that the British Government decided to consider the Confed- 
erate States as belligerents in the war which had just begun. May 
13 the proclamation of neutrality was published; it expressed the 
desire of the British Government to maintain a strict impartiality 
in the contest between the Government of the United States and a 
certain government calling itself “the Confederate States of 
America; ” it enumerated the prohibitions contained in the Act of 
July 3, 1819, “on foreign enlistments; ” it declared that in the 
eyes of Europe war existed. June 10 France also published a decla- 
ration of neutrality. Other governments followed. 

Never did Great Britain, France nor any other state recognize 
the Southern Confederacy as a new state; but the recognition of 
belligerency secured important advantages for the rebels. It has 
generally been maintained that the decision of the British Govern- 
ment was justified in fact and in law. However, it deeply wounded 
public opinion in the Northern States, whose dignity and honor 
seemed touched by such a measure. It is to be observed, however, 
that the Northern States themselves treated the soldiers of the South 
as belligerents by proclaiming them traitors and insurgents. It is 
true that these same Northern States did not wish the validity of 
the letters of marque of the pretended Confederacy to be recognized 
at any price. In 1856 the United States had not adhered to the 
rule of the Declaration of Paris: “ Privateering is, and remains 
abolished,” because they desired the reform, which, in their opinion, 
should in law and fact complete this rule: this reform consisted in 
the proclamation of the principle of the inviolability of enemy pri- 
vate property at sea. In 1861 the government did not wish to have 
recourse to the granting of letters of marque, because it feared that 
by such an action it would appear to recognize that the insurgents 
formed an independent state; it declared that it would treat all 
privateers supplied with letters of marque by the Confederacy as 
pirates, because the Confederacy was in revolt against the legitimate 
authority and could not be considered a sovereign and regular gov- 
ernment. The defenders of the policy adopted by Great Britain 
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strongly asserted the fact that Lincoln’s proclamation of April 19, 
1861, recognized the necessity of applying the laws of the United 
States and the “ principles of the law of nations ” to the fight against 
the South; they also asserted that the blockade having been pro- 
claimed, the vessels of the different powers were treated as neutral 
vessels, which implied a.state of war between the Union and the states 
which had seceded. Lord Russell, later, was to advance this 
argument: 

_it was the Federal Government which, in assuming the belligerent 
rights of blockade, recognized the Southern States as belligerents. Had 
they not been belligerents, the armed ships of the United States would 
have had no right to stop a single British ship upon the high seas. 


In 1863 Charles Sumner rose vigorously against the proclamation 
of neutrality of Great Britain. He maintained that she had by that 
act declared that she wished to observe an absolute neutrality between 
the two parties, and that she thus placed on a footing of perfect 
equality, on land and sea, the national government, her old ally, and 
a faction which had revolted in the name of slavery. He said that 
this decision, in itself, and above all in the promptness with which 
it was rendered, had been a mistake if not a crime; France, Spain, 
Holland and Brazil had not delayed in following this example. He 
added that the recognition of the belligerent status on land could not 
have serious consequences, but that it was different in the case of the 
recognition of belligerency at sea; to make this concession was in fact 
to countersign the letters of marque of the Southern privateers. 
Without this indorsement they would have been outlaws and could 
not have entered any port; they could not have flown a flag nor 
carried arms. 

At this period Charles Sumner was the chairman of the Senate 
committee on foreign affairs; his official position was therefore ex- 
ceptionally high and considerable authority was attached to his opin- 
ion. He invoked the rules of international law in support of what 
he said on this subject. He maintained that the claims of the rebels 
were especially rebutted because they had no port where it was pos- 
sible to take the prizes in order to submit them to competent tri- 
He added this further reason, that the rebel vessels which 


bunals. 
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exercised the rights of belligerents, had all been constructed in Eng- 
land and were given over to acts of depredation without ever being 
entered in a port belonging to their pretended government. The 
war-vessels of the Confederates generally burned .tie merehant ves- 
-els of the North which they had captured. Sumner drew a conelu- 
-ion from these facts: 

:very vessel or every cargo burned by one of the belligerents on the 
pretext that it had no port, bears witness to the fact that on the ocean 
it does not possess the sovereignty necessary to exercise belligerent 
jurisdiction. Would it be claimed, if Switzerland had to maintain a 
war, that she could exercise the rights of belligerent powers at sea? 
Captain Kidd, accused of piracy in 1698, produced an absolutely regular 
commission in order to justify himself; but the court objected * that 
it did not suffice to show a regular license or commission; it was neces- 
sary to give proof that the captured vessels had been condemned by a 
court of prize. In not having his prizes sanctioned by a competent court, 
Captain Kidd had acted contrary to the commission which he showed, 
contrary to maritime law, and he had rendered himself guilty of piracy. 
He was condemned to death as a pirate and executed.” 


Sumner referred to volume V of Hargrave’s State Trials. 


IX. 


It is not without interest to note briefly what were the opposing 
forces. Nineteen states had remained faithful to the Union; they 
had a population of 19,152,898 inhabitants according to the census of 
1860; the fourteen rebel states numbered 8,520,340 free inhabitants 
and 4,002,996 slaves in the same census. Concerning the population, 
one author, James Kendall Hosmer, uses these words: 

Into the stock of the South, English in speech, in inherited polity and 
traditions, had come a few small elements, in particular a Huguenot 
strain in the east, a strong Scotch-Irish infusion in the central mountain 
region, and Creole French and Spanish blood in the southwest, — all 
elements received generations earlier, and for the most part well assimi- 
lated into a homogeneous population. 


The same author says: 

In the North. the influx from without had been more abundant. more 
varied, more recent: it had been Irish, German, Scandinavian; but the 
English stock had not been weakened ; in language and politics the Anglo- 
Saxon was dominant. 
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The slave population of the South did not revolt; it continued to 
work for the masters who were fighting principally with the view of 
keeping the workmen in irons. In the political spheres of the North 
it had been feared that a slave war might be added to the horrors of 
a civil war; the docility of the black population relieved these fears 
and apprehensions. 

The free men of the South were excellent soldiers. In the begin- 
ning they were easily successful against the Northern combatants, 
but the enduring qualities of the latter finally asserted themselves. 
Comte de Paris, who was serving under the Union flag, wrote: 

The Southerners became good soldiers more quickly than the men of 
the North. They were more used to following leaders; their life was 
rougher than that of the Western pioneer: accustomed to privations, 
they were contented with rations which the Federal soldier considered 
insufficient. That was the reason for the rapidity of movement which 
was one of the principal causes of their success. Almost all of them were 
accustomed to fire arms. On the other hand, the Confederate soldier was, 
by intelligence and instruction, inferior to the Northerner. Southern 
society was divided into very distinct classes; the best society alone was 
well informed, and the rest had no education at all. While primary 
education was universal in the North, profound ignorance prevailed 
among the greater part of the inhabitants of the slave states. Neither 
did the Southern armies have in their ranks workmen experienced in all 
trades, such as were found in the armies of the North and which allowed 
every Federal regiment to furnish the force necessary for rebuilding a 
railroad, repairing a locomotive, or running a train. 

On the continent military operations took place within a region 
bordered on the north by a line following the course of the Missouri, 
the Ohio and the Potomac; on the east and the south by the Atlantic 
coast ; on the west by the frontiers of Texas, Arkansas and Missouri. 
The area was about a million square miles. The Appalachian 
mountains divided this vast country into two almost equal parts; on 
both sides of the mountains there were numerous navigable water- 
ways. Railroads had been constructed, but the ordinary routes were 
not numerous enough. The character of the land varied: forests, 
prairies, marshes, plains, mountains; the climate in certain districts 
was tropical; in others there was snow and ice. Military critics 
have called attention to the fact that never yet have European gen- 
erals been obliged to carry on a campaign in such regions, with ar- 
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mies composed of “ civilians,” unprepared, inexperienced in war- 
fare; they have shown that all that invention and science could sug- 
gest was accomplished, and that, often before, similar experience had 
been had in Europe. Enormous enterprises were successfully ac- 
complished. To state one example, in 1863 the Federal army in the 
west was obliged to repair a railroad line for 102 miles; 8,000 
infantry were employed on it; these men forged the instruments; 
182 bridges had to be restored; all this work was done in 40 days. 
In four years there were more than 2,200 engagements, encounters 
and skirmishes ; 149 of these battles resulted in heavy losses of men. 
The number of soldiers lined up by the South has been estimated at 
600,006, while during a given period, the North would have num- 
bered a million men under arms. And this exhibition of strength, 
this tremendous strain lasted, as we have just said, for four years. 
The number of dead is estimated at half a million. 

The Confederates did not have large naval forces; they could not 
depend upon ports or count upon a fleet; but they had powerful 
assistance from those vessels commissioned by the rebel government 
which did so much evil and damages to the merchant marine of the 
loyal States. It is sufficient to mention the Florida, the Sumter, 
and above all, the Alabama; to give an example, let us recall the 
fact that the Alabama, a small ship of 1044 tons, destroyed 28 
merchant vessels in the last three months of 1862; Captain Semmes, 
commander of this vessel, did not even concern himself with the 
outward appearance of observing the laws of naval war; he had re- 
course to no tribunal and to no procedure ; he burned his prizes in the 
open sea, contenting himself with retaining as trophies the chronome- 
ters of the captured vessels and taking the one humanitarian measure 
of going into English ports to dispose of the crews of the vessels. 

At the beginning of the Civil War the South was successful. For 
some time the battles had no real importance. Both sides were 
making preparations; thus President Lincoln in his message of July 
4, 1861, asked Congress for 400,000 men and $400,000,000 ; Con- 
gress voted to put at the disposal of the government 500,000 men 
and $500,000,000. July 21, 1861, the Federal troops attacked the 
Confederate army which was encamped under General Beauregard 
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behind Bull Run, a small stream which flows into the Ocoquan, a 
tributary of the Potomac. They were superior in numbers; but 
they were beaten. Then followed a long period of inactivity. 
Finally, towards the middle of 1862, the Federal government took 
vigorous measures. 

X. 

In the correspondence of Francis Lieber, in his pamphlets, in his 
legal opinions, are found appreciations, ideas and judgments con- 
cerning the acts of statesmen and the policy of the two govern- 
ments: the Federal government and the rebel government. Besides 
the works signed by the active professor, there were numerous 
anonymous publications by which he expected to influence public 
opinion. It has been noted that he contributed to many newspapers, 
almost as much, a biographer has said, as though he were the editor- 
in-chief. Lieber was, as we have not failed to show, thoroughly 
liberal. In a letter to Alexis de Tocqueville, he summarized his 
creed, 

I own, the older I grow, the more fervently I love liberty, true and 
substantial liberty; and the more | hate absolutism, be it monarchical or 
democratic. 

In political institutions he desired a sufficiently strong central 
power to follow out and complete a given program, but he was equally 
the adversary of tyranny. So far as concerns more especially 
questions relating to a confederation and a federation, he had _ re- 
ferred to history and showed how too loosely drawn bonds between 
the states of the American Union must end in the ruin of the Union. 
All the tendencies of the South were toward a confederacy of sov- 
ereign states and Lieber did not cease pointing out the danger therein, 
In his inaugural address at Columbia College, New York, February 
17, 1858, he said: 

Confederacies are exposed to the danger of sejunction as unitary gov- 
ernments are exposed to absorbing central power — centrifugal power in 
the one case, centripetal power in the other. 


He always maintained that the United States were a nation and 
this affirmation implied the right of the Federal authorities to issue 
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orders and the duty of the states, members of the Union, to obey 
these orders. 

November 26, 1860, the dissentient and secessionistic policy of 
South Carolina inspired him with the lines in which he set off 
ugainst ** this return to barbarism,” the historical scene where Gari- 
baldi greets Victor Emmanuel with the words * Ré d'Italia,” sym- 
bolizing the resurrection of that noble country. A few weeks before 
he was speaking to his son Oscar, who announced his sympathy for 
the South and who was finally to enlist as a soldier and fight with the 
Southerners against the Federalists; he told him of his resolution to 
vote for Abraham Lincoln as a candidate for the presidency. Oscar 
Lieber died in one of the first battles, near Williamsburg. Two 
other sons of Francis Lieber, Hamilton and Guido Norman, fought 
under the Union flag. The latter became judge advocate-general 
of the United States army; he wrote, especially, The use of the 
army in aid of the civil power, and The justification of martial law. 

Questions of constitutional law arose from the very beginning of 
the war. Thus the question came up “if the President, as com- 
mander-in-chief, had the authority, as an act of war, to liberate the 
slaves of the enemy.” Charles Sumner did not hesitate; he main- 
tained that in case of a rebellion the rights of the sovereign and 
the laws of war authorized such measures. But it should not be for- 
gotten that the Union Government at the beginning of the struggle 
proceeded with the idea of not stirring up the susceptibilities of the 
slave-owners, and did everything to avoid anything that might seem 
to be against slavery. Generals of the Federal armies had given 
orders to emancipate slaves who took refuge within their lines. The 
Government at Washington had these orders revoked. However it 
hecame necessary to decide upon some line of action. July 22, 1861, 
the Federal Congress passed the act which declared all slaves free who 
were being employed by the rebels for military purposes; it was the 
first of a series of laws against slavery. Every one knows of the appli- 
cation of the theory of contraband to slaves. Several authors did not 
understand the ingenuity of this idea, and they began to criticise 
it on the ground that it was brutal to liken human beings to muni- 
tions of war. A letter addressed to a New York newspaper, The 


| 7 
| 
| 
| 


372 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Tribune, May 27, 1861, perhaps suggested the idea of considering 
fugitive slaves as a force which it was possible to use for military 
purposes. “Again,” it was said, “ the negroes must now be regarded 
as contraband, since every able-bodied hand not absolutely required 
on the plantations is impressed by the enemy into the military ser- 
vice in the various fortifications.” July 30, 1861, General Butler 
wrote to the Secretary of War: 

When I adopted the theory of treating the able-bodied negro, fit to 
work in the trenches, as property liable to be used in aid of rebellion, 


and so contraband of war, that condition of things was in so far met, as 
I then and still believe, on a legal and constitutional basis. 


Public opinion approved and an entire scheme of terminology was 
introduced ; a negro was “ a contraband ” or also “ an intelligent con- 
traband ;”’ the term was extended to the negro women and children ; 
fugitives were welcomed and assisted. Lieber approved the welcome 
given fugitive negroes. On December 19, 1861, he wrote to his friend 
Charles Sumner on this subject. He said that the soldiers of the 
United States could not consider them except as human beings. 
“ Those who have made the rebellion,” he added, “ ought to reflect 
upon that fact. It is too late now, in the midst of war, to speak of 
rights created or guaranteed by municipal or constitutional law. One 
might as well demand a writ of habeas corpus for a spy whom we 
might happen to arrest.” April 1, 1862, he also wrote to Sumner: 
* During the war, let us declare free all the negroes who come to 
us.” By proclamation on the first of January, 1863, President 
Lincoln declared the following: 

On this day all persons held as slaves, within any State, or designated 
part of a State, the people whereof shall then be in rebellion against the 
United States, shall be then, thenceforward and forever free: and the 
executive government of the United States, including the military and 
naval authority thereof, will recognize and maintain the freedom of such 


persons, and will do no act or acts to suppress such persons, or any of 
them, in any efforts they may make for their actual freedom. 


In the Instructions for the government of the armies of the United 
States in the field, Lieber affirmed the principle of emancipation. 
Article 43 reads: 
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In a war between the United States and a belligerent which admits of 
slavery, if a person held in bondage by that belligerent be captured by 
or come as a fugitive under the protection of the military forces of the 
United States, such person is immediately entitled to the rights and 
privileges of a freeman. To return such person into slavery would 
amount to enslaving a free person, and neither the United States nor 
any officer under their authority can enslave any human being. More- 
over, a person so made free by the law of war is under the shield of the 
law of nations, and the former owner or State can have, by the law of 
postliminy, no belligerent lien or claim of service. 


XT. 


The Trent affair was on the point of causing war between the 
United States and Great Britain. The Confederate Government, 
which, at the time of its institution, had sent agents to Europe, de- 
cided to replace these delegates, whose selection had not been a happy 
one; it designated James Murray Mason and James Slidell. Ac- 
companied by two secretaries, the two delegates succeeded first in 
escaping the Federal cruisers; in this way they reached Nassau, a 
port in the British colony of New Providence, and arrived at Havana, 
November 7, 1861, they embarked at Havana on the Trent, a British 
packet which regularly made the voyage between Vera Cruz and 
the Danish Island of Saint Thomas. A transportation line united 
St. Thomas with Southampton. It was then that Captain Wilkes, 
commander of the Federal warship San Jacinto, conceived the idea 
of forcibly seizing the Confederate commissioners during the voyage 
of the Trent from Havana to St. Thomas. He accomplished the 
deed November 8, 1861. Authorizing the Trent to continue on its 
way, Captain Wilkes took Mason and Slidell, and their secretaries, 
to Boston, where they were shut up in Fort Warren. 

In the United States Captain Wilkes and his lieutenant, Fairfax, 
were the objects of praise and congratulations. In England, opin- 
ion was highly excited and the government protested vigorously. 
Richard Cobden wrote: “ Three-fourths of the House of Commons 
will be glad to find an excuse for the dismemberment of the great 
Republic.” France, Prussia, and Austria also manifested their dis- 
pleasure at the arrest of the Southern delegates. Captain Wilkes, 
in his report, set forth the reasons which had led to his conduct: 
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I carefully examined all the authorities on international law to which 
I had access, viz., Kent, Wheaton, and Vattel, besides various decisions 
of Sir William Scott and other judges of the admiralty court of Great 
Britain. There was no doubt | had the right to capture vessels with 
written despatches; they are expressly referred to in all authorities, 
subjecting the vessel to seizure and condemnation if -he captain of the 
vessel had the knowledge of their being on board, but the gentlemen 
were not despatches in the literal sense, and did not seem to come under 
that designation, and nowhere could I find a case in point. I then con- 
sidered them as the embodiment of despatches. 

The English Government made preparations for war; it sent sol- 
diers to Canada, it published a proclamation prohibiting the expor- 
tation of saltpetre, powder, cannon, arms and munitions of war. 
Its minister at Washington received instructions which happily were 
modified at the inspiration of Queen Victoria and Prince Albert, 
wherein it was stated that 

Her Majesty’s Government were willing to believe that the United 
States naval officer was not acting in compliance with any authority 
from his government, or that if he conceived himself to be so authorized, 
he greatly misunderstood his instructions. 

This grave incident could be closed. The American Government 
declared (what was the truth), that the captain of the San Jacinto 
iad acted without instructions; it set the four prisoners at liberty and 
they were embarked on an English war-vessel and arrived in South- 
ampton January 29, 1862. 

Charles Sumner interpellated the government in a session of the 
Senate. He maintained that the doctrine of contraband could not be 
applied and that Mason and Slidell were no more subject to seizure 
than despatches carried on a neutral vessel. American theories were 
opposed to this, while the English theories authorized the pro- 
ceeding. He proposed to perfect maritime law, to abolish pri- 
vateering, to proclaim the inviolability of private property at sea, 
to abolish contraband, and to suppress the right of visit and search. 


At this time frequent communications were exchanged between 
Francis Lieber and Charles Sumner; the latter, who was, as we have 
caid, chairman of the Senate committee on foreign affairs, often had 
recourse to his learned friend. It was in this way that Lieber 
brought to Sumner’s attention the ideas that he had already devel- 
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oped concerning arbitration, the choice of the arbitrator, and of the 
utility of committing the examination of these affairs to some learned 


faculty of law in Europe. 


This would be a fair occasion to propose a congress of all maritime 
nations, European and American, to settle some more canons of the law 
of nations than were settled at the Peace of Paris, canons chiefly or 
exclusively relating to the rights and duties of belligerents and neutrals 
on the sea; for there lies the chief difficulty. 
hence the difficulty of the sea police because they all are equals. 
no codification of international law; I mean that such a congress avow- 
edly convened for such a purpose, should take some more canons out of 
the cloudy realm of precedents, than the Peace of Paris did, almost in- 


cidentally. 
Portugal, 


The sea belongs to all: 


Suppose Russia, Austria, Italy, Prussia, France, Spain, 


Denmark, Sweden, the United 


Turkey, —all could be induced to send, each power [representatives ]}, 
(with naval advisers if they chose) does any one who knows how swelling 
civilization courses in our history, doubt that their debates and resolu- 
tions would remain useless, — even though the whole should lead, this 
time, to no more than an experiment? All those ideas that are now great 
and large blessings of our race, having wrought themselves into constitu- 
tions or law systems, belonged once to Utopia. ; 
that I always direct the attention of my hearers to a branch of political 
science which I term Utopiology, — the knowledge of all the Utopias of 
philosophy, with their advance-guard ideas and their errors. 
private property at sea, even in peace, was once very Utopian, even when 
Greece flourished in Periclean splendor. 
even such a proposition, made with dignity and simplicity, in a dignified 
place, free from all influence of “ societies,” but in a manly, statesman- 
like way, would be of use, though not adopted. 
our civilization points almost always to very narrow incipiencies, like the 
beginning of the Osman Empire,—a standard planted before a tent, 
and an Osman that did it. 


instructive. 


Have I ever told you 


I go further still, and say that 


The history of ideas in 


There is a historical embryology that is very 
I can imagine some twenty canons settled by such a con- 


gress, — formulating like those of the Peace of Paris, — that would save 
much blood, much treasure, much anger. There is no sickly philanthropy 
in this; you know that I have no morbid feeling about war; what I wish, 
I wish it as an earnest publicist and in the name of international states- 


manship. 


Besides, he was opposed 


Sumner did not want such a congress. 
to all idea of war with Great Britain and he showed the immediate 


These were the recognition of the independence of 


dangers of it. 
the rebel states by Great Britain and France, the destruction of the 
blockade established by the Washington Government against the 
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South, the loss of the war fleet, the establishment of a blockade by 
Great Britain against the northern states, the destruction of the 
merchant marine, finally the abandonment of the rebel states to the 
commerce and industry of England. 

The reform of the laws of naval war continued to occupy Lieber. 
In 1872 he proposed in the Revue de droit international et de legisla- 
tion comparée, to incorporate the principles of the treaty of Wash- 
ington of May 8, 1871, concerning the obligations of neutrality, in a 
general treaty to be concluded by the principal nations of Europe 
end America. He wrote: 

It would be a good fortune for our race, not only if all sorts of priva- 
teering could be forever abolished, as people have already honorably 
abstained therefrom during the Crimean War, but if the private property 
of belligerents was recognized and respected at sea as it is on land. 
How long must we wait for the realization of this hope? In principle 
the sea deprives all property of its character, even in time of peace; at 
most a special agreement between certain states had the effect of pro- 
tecting property to a certain extent. That was the situation even in 
the time of Thucydides. Later, property began to be respected even at 
sea, in time of peace. Today we ask that it be protected even during 
war. The recognition of property on the sea always follows at long 
intervals, centuries distant, its recognition on land. 


XII. 


At the beginning of hostilities the Confederates had had recourse 
to “ partisan” warfare, in other words, war by means of isolated 
companies, which worried and harassed the enemy. They saw in 
this method the surest way of winning. They had even tried to give 
these combatants an organization by making them sign an agree- 
ment and giving them leaders. 

The Federal generals were obliged to take severe measures. In 
July, 1862, General Grant decreed in an order “ that persons acting 
as guerillas without organization and without uniform to distinguish 
them from private citizens are not entitled to treatment as prisoners 
of war when caught and will not receive such treatment.” 

General Henry Wager Halleck wrote to Lieber and asked him to 
study the question as to what characteristics the bands should possess 
in order to be more than common robber bands. In 1847 Halleck 
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had taken part in the war in California, and after peace was estab- 
lished he had assisted in the organization of the new state. On 
the breaking out of the Civil War he entered military service again. 
In July, 1862, he was appointed general-in-chief of the United 
States, a post which he finally left to give way to General Grant. 
In May, 1861, he had published his book Znternational law or rules 
regulating the intercourse of states in peace and war. 

To satisfy Halleck’s wish, Lieber wrote Guerilla parties consid- 
ered with reference to the laws and usages of war in which he goes 
into historical and legal considerations. In his Instructions for the 
government of the armies of the United States in the field, he formu- 
lates in five articles the principal ideas set forth in his work: 
Guerilla parties, etc. We may content ourselves with quoting the 
definition in Article 81: 

Partisans are soldiers armed and wearing the uniform of their army, 
but belonging to a corps which acts detached from the main body for 
the purpose of making inroads into the territory occupied by the enemy. 
If captured, they are entitled to all the privileges of the prisoner of war. 

It was at the close of 1862 that the Washington Government 
decided to publish a code of the laws of war on land. December 17, 
the Secretary of War, Edwin M. Stanton, formed a commission 
which was composed of Francis Lieber, Major-General E. A. Hitch- 
cock, Major-General G. Cadwalader, Major-General George L. Hart- 
suff, and Brigadier-General T. H. Martindale. They were to con- 
stitute a board to propose amendments or changes in the rules and 
articles of war, and a code of regulations for the government of 
armies in the field, as authorized by the laws and usages of war.* 

There is no information on the part taken by the generals in 
the work of Lieber; as has been stated in this Journat by General 
George B. Davis, the order of appointment contemplated a revision 
of the Articles of War, a portion of the statute law of the United 
States, and it is highly probable that the military members of the 
commission were engaged in a study of that portion, leaving the 
broad field of the rules and usages of war to their chairman. Lieber 


3 George B. Davis: Dr. Francis Lieber’s Instructions for the government of 
armies in the field. V., this JOURNAL, 1907, I:19. 
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seems also to have been in close contact with General Halleck. 
February 20, 1863, he wrote to the latter: 


Here is the projet of the code | was charged with drawing up. | am 
going to send fifty copies to General Hitchcock for distribution, and I 
earnestly ask for suggestions and amendments. I ami going to send for 
that purpose a copy to General Scott, and another to Honorable Horace 
Binney. For two or three paragraphs you will observe that we should 
want the assistance of Congress. That is now too late; but we suggest 
to vou to decide with the Secretary of War whether it would be advisable 
and feasible to send the code even now, and as it is, to our generals, to 
be a guide on some difficult and important points. 


In the same letter, he said: 

I have earnestly endeavored to treat of these grave topics conscient- 
iously and comprehensively ; and you, well read in the literature of this 
branch of international law, know that nothing of the kind exists in 
any language. I had no guide, no ground-work, no text-book. I can 
assure you, as a friend, that no counselor of Justinian sat down to his 
task of the Digest with a deeper feeling of the gravity of his labor, than 
filled my breast in the laying down for the first time such a code, where 
nearly everything was floating. Usage, history, reason, and conscientious- 
ness, a sincere love of truth, justice, and civilization have been my guides; 
but of course the whole must be still very imperfect. 

As we have just seen, the adoption of the rules of war by Congress 
presented difficulties. Legislative machinery is difficult to set in mo- 
tion; April 24, 1863, a general order was issued by the War Depart- 
ment. It was worded thus: 

The following Instructions for the government of armies of the United 
States in the field, proposed by Francis Lieber, LL. D., and revised by 
a Board of Officers, of which Major-General E. A. Hitchcock is presi- 
dent, having been approved by the President of the United States, he 
commands that they be published for the information of all concerned. 

The private character of the /nstructions should be noted. Their 
158 articles contemplated a civil war, and consequently if certain pro- 
visions constituted actual penalties, one thought, nevertheless, domi- 
nated it — it is that useless severity should not be used; but regard 
must be had for persons and property since it was in reality a ques- 
tion of dealing with fellow-citizens, whom it was desired to bring 
back under the legitimate authorities, and of the management of 
wealth which it was desired to preserve for the community. 
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The Jnstructions treat of the following subjects: rights of the 
captor in occupied countries, public and private property, protection 
of persons, deserters, prisoners of war, booty on the battle-field, par- 
tisans, spies, flags of truce, exchange of prisoners, parole, armistices, 
capitulation, insurrection. 

Francis Lieber defined war. He said: 

Public war is a state of armed hostility between sovereign nations or 
governments. * * * The citizen or native of a hostile country is 
thus an enemy, as one of the constituents of the hostile state or nation, 
and as such is subjected to the hardships of war. Nevertheless, as 
civilization has advanced during the last centuries, so has likewise 
steadily advanced, especially in war on land, the distinction between the 
private individual belonging to a hostile country and the hostile country 
itself, with its men in arms. The principle has been more and more 
acknowledged that the unarmed citizen is to be spared in person, prop- 
erty, and honor as much as the exigencies of war will admit. 


He insists upon the rights of the peaceful population: 


In modern regular wars of the Europeans, and their descendants in 
other portions of the globe, protection of the inoffensive citizen of the 
hostile country is the rule; privation and disturbance of private relations 
are the exceptions. 

For the organization of the country occupied by the victorious 
army, Lieber formulated the most moderate principles which the 
Government of the United States had put into practice up to that 
time. The idea of the occupation of enemy territory was formed 
when the right of conquest was rejected as too brutal. By virtue 
of the right of conquest the invaded territory was immediately sub- 
ject to the sovereignty of the victor and its inhabitants became im- 
inediately subjects of the victor. When such results appeared to 
be a monstrous abuse of force, a de facto situation was presented 
which could not be ended until the conclusion of peace. In this 
intermediate status, the invaded country, occupied by the army, 
did not cease to belong in law to its sovereign; but in reality it was 
under the actual domination of the victor, and therefore it was neces- 
sary to reach a compromise. Problems then arose concerning the 
obligation of inhabitants to respect the de facto authority if they 
wished that authority to give them protection, and concerning also 
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the duties of armies of occupation towards unarmed and peaceful 
citizens. 

In Europe, at the end of the seventeenth century, the capitulation 
of several cities and letters from generals showed that conquest alone 
could not serve to transfer the sovereignty, and that it was necessary 
in order to attain this end, that there be a cession by a treaty of 
peace; but the first great application of the theory was made in 
1814, when the allied armies invaded the empire of Napoleon I. 

In the United States, also at the beginning of the nineteenth 
century, a special form of administration, differing a little from 
that adopted in Europe, was put into effect, it was that of military 
government. The first application of it was made in 1811, when the 
Government of the United States occupied East Florida and pretended 
to punish the Seminole Indians which Spain had not succeeded in 
keeping under control: the Spanish authorities, whose power was, 
however, purely nominal, were replaced ; but we possess scarcely any 
information regarding the American administration which was or- 
ganized. In 1819 Spain ceded the two Floridas; the United States 
established an almost entirely military government, for which civil 
rule was substituted in 1822. In 1846 Congress declared that a 
state of war existed with Mexico by her own fault; two military 
governments were established, one in New Mexico and the other 
in upper California. It was no longer a question of the law of con- 
quest and annexation because of the fact that the United States had 
been victorious; however, certain acts were performed which re- 
sembled very much a categorical declaration of sovereignty. The 
general-in-chief of the American forces in New Mexico established 
a provisional government, created courts and published organic laws. 
The commander of the naval forces in the Pacific descended on 
Monterey, which was the principal town of the province of Cali- 
fornia; by proclamation he announced that in the future California 
would form part of the United States and that the inhabitants had 
the rights and privileges of American citizens. 

In the War of Secession, the question arose under special condi- 
tions: it concerned the bringing back several states, members of the 
Union, to respect and observe the Constitution, of which these 
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states had violated the fundamental provisions. Again, as soon as 
the Federal army had advanced into the country belonging to the 
Confederacy, they had proceeded to reorganize it: the rebel authori- 
ties were suppressed and loyal administrations were established. In 
certain states, notably in Virginia and Missouri, state conventions, 
clected by the citizens who were loyal to the Union, had been elected 
and were charged with the task of re-establishing legal order; in 
other states the Federal power appointed military governors. Thus, 
February 23, 1862, President Lincoln confided such duties to Briga- 
dier-General Andrew Johnson, and March 4 the Senate confirmed 
the nomination. Johnson set forth his plan. The state govern- 
ment, he said, had disappeared, public property had been destroyed, 
the treasures of the state bank had been stolen, including funds in- 
tended for educational purposes; he concluded that the Government 
of the United States could not forget its constitutional duty to guar- 
untee to each member of the Union the republican form of govern- 
ment. He made it known that he had been named military governor 
tc preserve public property, assure citizens of the protection of the 
law, and re-establish the administration. May 19, 1862, the most 
extensive powers were given by President Lincoln to General Stay- 
ley, as military governor of North Carolina, and June 3, 1863, 
similar powers were given to General Shipley as military governor 
of Louisiana. The commission conferred 
all the powers, duties, and functions pertaining to the office of military 
governor, including the power to establish all necessary offices and tri- 
bunals, and suspend the writ of habeas corpus, during the pleasure of the 
President or until the loval inhabitants of the State shall organize a civil 
government in conformity with the Constitution of the United States. 
Francis Lieber attributed to the occupant the rights which Ameri- 
can practice gave to him: it was more than the oceupation of war, 
such as it had been constituted in Europe, but it was no longer the 
old law of conquest. Paragraph 26 of the Instructions reads: 
Commanding generals may cause the magistrates and civil officers of 
the hostile country to take the oath of temporary allegiance or an oath of 
fidelity to their own victorious government or rulers, and they may expel 
every one who declines to do so. But whether they do so or not, the 
people and their civil officers owe strict obedience to them as long as they 
hold sway over the district or country, at the peril of their lives. 
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In a civil war the measures taken by those who pretend to possess 
the legitimate authority have a punitive character. That was the 
ease in the War of Secessicn. In the interesting work which we 
have cited General George 5. Davis says: 

The war which existed at the date of their [7. e., the Instructions] pro- 
mulgation was strictly internal in character; and, although the belliger- 
ency of the states in rebellion had been recognized by the Federal govern- 
ment, the character of the contest, in many of its aspects, differed 
materially from an external war, in which the belligerent parties were 
independent states. 

The war policy of the United States toward the insurrectionary forces 
was, in the main, in accordance with the laws of war, as those laws 
were then accepted and understood. Its enemies, however, were its own 
citizens, who, for the time, denied its sovereign authority, and refused 
obedience to its laws. Its right to suppress the rebellion, and its right to 
choose its method of doing so, were alike beyond dispute. In the exercise 
of this right it was at perfect liberty to choose any policy between the 
methods provided by its municipal laws, on the one hand, and those 
provided by the law of nations on the other. 


XITI. 


“All the rights that war can give over captives,’ 
“is to so guard their persons that they can no longer injure the 
victor.” From a legal point of view, officers and soldiers of the 
armies of the South were rebels, therefore at the beginning of the 
war the generals of the Northern armies prescribed severe measures 
of repression. Again in the month of July, 1862, General Pope 
imprisoned officers of the Confederate troops as traitors and felons. 
The Confederate Government threatened reprisals and not to con- 
sider the officers of the North, who might be obliged to surrender, 
as prisoners of war. Both sides finally admitted the laws of war in 
this respect. It was none the less the fact, however, that there were 
violent complaints of the privations which the soldiers who were 
taken prisoners often had to undergo. Even in the beginning of 
the year 1865, calm men like Sumner and Lieber were obliged to 
express themselves forcibly against ideas formulated by politicians 
who wished to retaliate and inflict suffering on the Southern soldiers 
because the Northern soldiers were inhumanely treated in the camps 


or in the prisons of the South. 


b 


said Montesquien, 


‘ 
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The number of prisoners was considerable. It is estimated that 
more than 475,000 Southerners surrendered; but about 227,000 
were freed upon parole. About 188,000 Northerners became prison- 
ers, half of whom were liberated on parole. The mortality was very 
large. More than 36,000 Northerners died in the camps or in the 
prisons of the South; more than 30,000 Southerners died in the 
camps or in the prisons of the North. 

The Jnstructions contained several paragraphs on “ parole and 
pledge of parole,” and also on “‘ exchange of prisoners.” 

Paragraph 44 treats of acts of violence committed by troops. 

All wanton violence committed against persons in the invaded country, 
all destruction of property not commanded by the authorized officer, all 
robbery, all pillage or sacking, even after taking a place by main force, 
all rape, wounding, maiming, or killing of such inhabitants, are pro- 
hibited under the penalty of death, or such other severe punishment as 
may seem adequate for the gravity of the offense. A soldier, officer or 
private, in the act of committing such violence, and disobeying a superior 
ordering him to abstain from it, may be lawfully killed on the spot by 
such superior. 

The Confederates and the Federals had recourse to a very cruel 
manner of carrying on war — the raid — that is to say, an expedition 
inade by several hundred or several thousand cavalry into enemy ter- 
ritory to destroy everything that could be useful to the adversary. 
In December, 1862, between 1300 and 1400 cavalry, under the 
orders of Confederate General Morgan, penetrated into the terri- 
tory which had remained loyal to the Union. About the same 
time, the Federal General Carter, at the head of 1100 cavalry, ad- 

vanced into Confederate territory for more than 600 miles, putting 
the railroad out of service for a distance of 10 miles. Later there 
were many operations of this kind, whose inevitable consequence 
was the ruin and devastation of entire regions. 

At the beginning of 1864, the Confederate Government seemed to 
be in an evil plight; however, several fortunate battles restored hope. 
It was then that the Federal Government made Genera] Ulysses Grant 
commander-in-chief of all the land and sea forces of the Union. Gen- 
eral Phillip Sheridan was commander of the cavalry. In the month 
of May, Sheridan organized a raid; 10,000 cavalry, with some ean- 
non, made an expedition which has been famous ever since in military 
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history. In the month of October the same general organized a new 
expedition of 12,000 cavalry and thirty pieces of artillery. tis 
was the Shenandoah Valley raid. This region had been very useiul 
to the Confederate General Lee in furnishing him with supplies and 


men. ‘The French officer, Lieutenant-Colonel Dupuy, writes: 


Sheridan wished to niake tue clossiny of the Shenandoah Valley 11h} 
possible for the Confederate army, Which had been forced for a long time 
to live on the country. Wherever his cavalry passed, nothing remained. 
Bridges, viaducts, stores, factories, crops, all were destroyed or con 
sumed by the flames, and from Stanton to Winchester, tor a distance o| 
about 200 kilometres everything was systematically destroyed. Sheridan 
wrote from Woodstock, October 7, 1864, to General Grant, “All the 
country from Blue-Ridge to North Mountains has been rendered un 
tenable by a rebel army. I have destroyed about 2,000 barns filled wit! 
wheat, hay, farm implements, more than 70 mills full of wheat and 
tiour, * * * Lieutenant Meigs has been assassinated beyond I[lar- 
risonburg near Dayton; in reprisal all houses have been consigned to 
the flames.” An eye-witness writes, “Along the whole extent of thi 
herizon, the atmosphere is darkened by the smoke of a hundred fires; 
at night, a light more brilliant than the sun illumines this scene o 
horror. The orders are to destroy all forage in the mills or in the 
granaries, after having taken the quantity necessary for the army. ‘The 
execution of the orders has been implacably carried out, and in many 
cases dwelling houses near the granaries have been burned during the 
destruction of the latter. Cattle of all kinds to the number of more 
than 5,000 head have been carried away from the farms; poor and rich 
have suffered alike; some people have lost everything. * * * The 
desolation is terrible. During the present summer the valley can not 
support more than half of its inhabitants. The most absolute destitution 
prevails in families who formerly enjoyed extravagant luxury. * 
The county of Rockingham has lost in value the equivalent of twenty-five 
millien dollars.” 


General Sherman also caused a great deal of devastation in his 
march through Georgia and the Carolinas. In speaking of one of 
his expeditions he wrote to General Halleck, December 24, 1864: 


I attach more importance to these deep incisions into the enemy's 
country, because this war differs from European wars in this particular: 
we are not only fighting hostile enemies, but a hostile people, and must 
make old and young, rich and poor, feel the hard hand of war, as well 
as their organized armies. 

It was Sherman who gave us the famous expression, * War is 


Hell!” 
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In May, 1563, Lieber had shown General Halleck the necessity 
of respecting the property of citizens and he had made him promise 
to publish a strong order calling attention to the paragraphs of thie 
/ustructions which prohibit the destruction of private property. | 
told the general that he had learned from letters that in the we 
and south the useless devastations of the Federals had eaused inea! 
culable injury; they demoralized the troops, they annihilated wealth, 
they made a return to a state of peace more and more difficult. 

It is not ont of place to tell in a few words of the efforts which 
were made to assist the wounded and lighten the suffering of the 
victims of the war. The principal organization was the Sanitary 
Commission of the United States, whose methods were imitated and 
applied by the committees which were formed in Germany and 
Austria, in the war of 1866.0 The Sanitary Commission established 
tnany hospitals and received more than seven million dollars which 
were devoted to taking care of the sick and wounded; under the 
direction of this commission there were more than 7,000 committees. 
In addition, it is estimated that 202 general hospitals were estab- 
lished by the Union Government; 136,594 beds were successively 
ceeupied by more than two million sick and wounded. It was noted, 
too, that although the Federal armies suffered much from disease of 
the respiratory organs and typhoid fever, they did not suffer at all 
from epidemics such as had formerly attacked European armies so 
vigorously, 

XTX. 

The international questions raised by the attitude of England oc- 
eupied Franeis Lieber. In the course of the War of Secession the 
American Government on several oceasions called the attention of the 
British Government to the necessity of giving more definite terms 
to the Act of 1819 concerning foreign enlistment. The depredations 
committed by vessels built or equipped in England itself soon gave 
the gravest reasons for bad feeling. Following the principal propo- 
sition which the Seeretary of the Department of State was to formn- 
late in 1869, the proclamation of the Queen, May 15, 1861, in con- 
ceding rights of belligereney to the insurgents, had raised the latter 


to a level with the nation they were trying to overthrow; it was pre- 
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inature because it was not necessary and it was inimical because it 
was premature. Before that proclamation, the trouble was simply 
a local insurrection; it lacked the name of * war” to permit it to be 
a civil war and to have the advantages of the laws of maritime war 
and other laws of war. 

June 19, 1864, was the date when the Aearsage destroyed the 
Alabama off Cherbourg. Then American opinion against England 
began to speak with ever increasing strength and to insist on the re- 
sponsibility of England. Before this, Charles Sumner, who — it is 
good to recall the fact — occupied the important position of chairman 
of the Senate committee on foreign affairs, and who was in constant 
touch with President Lincoln and Seward, Secretary of State, had 
already written to Francis Lieber, asking him certain questions con- 
cerning the Alabama and the attitude of Great Britain. In a letter 
of January 6, 1864, Lieber replied that he had no doubts concerning 
the outeome and that reparation would certainly be secured, since 
international equity and fairness were on the side of the United 
States. 

At the close of the month of November, 1864, the difference with 
Great Britain took on a new phase. The opportunity for an inter- 
national arbitration and the utility thereof were at first defended by 
several eminent people. At this time Thomas Balch set forth his 
ideas before President Lincoln. May 13, 1865, the New York 
Tribune published his letter in which he proposed to submit the 
American and English claims to a court of arbitration. ‘ The best 
manner of composing such a court of arbitration,” he added, ** would 
be that each party should select some competent jurist, those two to 
select an umpire.” It is proper to observe, as does James Lorimer, 
the illustrious Edinburgh professor, that the tribunal which sat at 
Geneva was only a fuller realization of Balch’s original conception 
by a larger infusion of the neutral element. Let us add that Lorimer 
thought it well worth consideration, whether, on al] future occasions, 
the commissioners ought not to be appointed exclusively from 


neutrals, 
Lieber took part in the different discussions which occurred in 


the United States concerning this important problem. September 
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17, 1865, he addressed an open letter on international arbitration 
to Secretary of State Seward. This letter attracted wide attention. 
Lieber brought out the inconveniences attending the custom, often 
followed, of selecting a monarch or a president of a republic, who 
directs his minister of justice or some similar high functionary to 
tuke the case in hand; the minister or the high functionary appoints 
some counsellor or some commission to make a report to him which 
he lays before the nominal arbiter, and those who really decide 
are unknown or at least bear no public responsibility. The learned 
professor advised the government to lay the whole subject at issue 
before the law faculty of some foreign university. He mentioned 
the faculty of law of the University of Berlin, with the interna- 
tional jurist Ileffter in it, or, if Prussia were considered too much 
of a great power, the law faculty of Heidleberg or of Leyden. 

The Civil War had ended in the months of April and May, 1865. 
April 9 the army of Virginia, under the command of Lee, had 
surrendered to General Grant: officers and soldiers had to promise 
rot to take up arms against the United States so long as they were not 
regularly exchanged, and were then given their freedom. In April 
and May the other Confederate armies submitted under the same 
conditions. By the end of May hostilities were no longer in progress 
anywhere, and the soldiers of the Federal armies were disbanded 
and sent home. June 6 the Southern prisoners shut up in Northern 
posts were freed. Victory was a fact; there was neither vengeance 
nor cruel repression, but as soon as possible all citizens were restored 
to the enjoyment of their rights. Paz, tranquilla libertas, to em- 
ploy the old definition. 

The war being over, the government confided to Lieber the task 
of examining the rebel archives, that is to say, the papers and docu- 
ments which had been taken from the Confederate authorities and 
collected in the War Office at Washington; the object was political ; 
they wanted to know especially whether the Southerners had had cor- 
respondence with Canada; but nothing was proved. A short time 
afterward the Secretary of War conceived the idea of establishing a 
chair of the laws of war at the Military Academy at West Point. 
Lieber was to be called there. But the project was not carried out. 
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Besides Licber had retained his position at Columbia College, and 
he continued the course of his work and study. 

Edward Lillie Pierce, author of a book on Charles Sumner, has 
made an interesting sketch of Lieber. Ile wrote: 


Dr. Lieber’s brain was always teeming with projects of authorship, and 
in order to carry them through he set his best friends to tasks whic!) it 
was not easy to perform, and sometimes put their good nature to a strain. 
But with his robust understanding, his vast knowledge and his varied 
experience, he gave them as much as he received. Ilis conversation, 
always fresh, original and sparkling with reminiscences, charmed the 
young of both sexes, and stimulated thought and study. Sumner found 
in him an excellent guide in the departments of political ethics and 
philosophy; and during our Civil War, often sought his views on ques- 
tions of international and public law. Lieber’s answers given with great 
promptness, were always conspicuous for their good sense and knowledge 
of precedents. 


His study on Nationalism and Internationalism appeared in 1868. 
Jieber considered national politics as the normal modern type, but 
to him nationalism did not in any sense mean centralization. He 


showed, too, how civilized nations constitute a community and every 


day form a republic of nations under the protection of international 


law. He remarked that at the very moment he was writing, this law 
was extended over non-Christian countries. His deseription of the 
nation was important because it enumerated among its characteristics 
not only language, literature, institutions, but also the feeling of its 
citizens that they form an organie unity with one another, and their 
consciousness of a common destiny. 

Events in Europe and especially the struggle of Framee and Ger- 
many occupied Lieber a great deal during this period. It is un- 
necessary to recall his ardent love for his fatherland. During his 
long stay in the United States he had always been full of the 
idea of German unity. I[lis correspondence bears numerous traces 
of this, and, it must be confessed, there are some passionate passages. 
We recall his words in 1848 when he said that German unity would 
rot be realized without blood, and that war against the hereditary 
enemy would again be necessary. In April, 1866, on the eve of 
the Austro-Prussian war, he wrote to Bluntsehli, and said that Ger- 
many ought to accomplish its unity under one chief, and destroy its 


FRANCIS LIEBER — HIS LIFE AND HIS WORK 


* One of the greatest processes in all history,” he 


principalities. 
‘is the process of nationalization still going on on the con- 


added, 
tinent. Europe is with us.” April 26, 1867, he wrote to Mitter- 
uaier, the illustrious professor at Heidleberg, that he did not see 
how war with Franee could be avoided: the simple reason was that 
France would not renounce her absurd and pretended leadership of 
civilization. He added: 

The great question of this era is the coexistence of many of the leading 
races or nations united by the same international law, reijigion and 
civilization, and yet divided as nations. Among the ancients one State 
always ruled, but we, the Cis-Caucasian race, are becoming more and 
more united in one great confederation, binding together all nations. 
When the terrible war broke out Lieber wrote some cruel words; 
November 5, 1870, he said in a letter to Bluntsehli that the Ger- 
mans ought to hold fast to Alsace and Lorraine, and, if possible, to 
Luxemburg. 

From the earliest publication of the Revue de droit international 
ct de legislation comparee, which Rolin-Jaequemyns, Asser and West- 
lake had founded in 1869, Lieber became a collaborator. Thus sev 
cral articles from his pen appeared in this review. In his study 
entitled Concerning the value of the plebiscitum in international law 
there unhappily appeared strong anti-French sentiments. In another 
study he advocated a useful reform. “ What we need,” he said, 
“is not a single guiding nation, but a republic of nations bound 
together by a common civilization, by one international law, by 
like signs of communication; by similar arts and institutions.” He 
showed the immense advantages of a uniform standard of valne. 
that is to say, a common money, and identical measures of weiglit. 
length, volume, heat and atmospheric pressure. Another article is 
devoted to the sale of arms and munitions of war by the United 
States. It concerned the arms and munitions of war in the pos- 
session of the War Department and unfitted for use in the United 
States. The sales were made to commercial agents during the 
Franco-German war; these sales continued, and it appeared that the 
French Government had made considerable purchases. The Ameri- 
can Government called attention to the fact that these sales were 
begun before the Franco-German war and could continue during 
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that war provided they were made in good faith. Lieber criticised 
this point of view. 

Lieber frequently expressed himself regarding the codification 
of international law. He had no desire for a codification by the gov- 
ernments; he demanded the approval of this law by science, without 
eny ofticial character. April 16, 1866, he wrote to Bluntschli who 
liad informed him of his intention to compile a code of the law of 
nations in the middle of the nineteenth century. He approved the 
idea and recalled the fact that he had himself already proposed the 
meeting of a congress of four or five of the most distinguished jurists 
tc decide several important questions of international] equity; at 
first he had thought of a congress of an official character, but it 
soon became evident to him that an unofficial congress would be 
better. In May, 1869, he announced himself as opposed to the idea 
of Field, who proposed the composition of a code of international 
law and its adoption by the governments: the strength of the law of 
nations, he said, was in the fact that reason, justice and equity speak 
through the medium of private individuals. 

Lieber was even distrustful of any permanent court of nations. 
He did not cease to call himself a partisan of arbitration, he men- 
tioned the fact that he had recommended the choice of faculties of 
law of renowned universities as arbitrators; but he declared that 
the realization of the idea of a high international court would not be 
desirable nor efficacious. Doubtless we do not need to share this 
opinion; however, it must be noted, because Lieber himself re 
turned to the subject several times, especially in his letter of July 10, 
1872, to the Swiss General Dufour. 

In writing the history of the Institute of International Law, 
Kolin-Jaequemyns told how he was led to initiate the enterprise. 
In the month of September, 1871, Francis Lieber had written to him 
that for a long time one of his favorite ideas had been that of a 
congress which should be composed of the principal international 
jurists, not an official body, but public and international, and meet- 
ing for the purpose of solving a few important and still doubtful 
points. Later Bluntschli wrote in a notice that the project of Rolin- 
Jaequemyns was merely a further development of the original idea 
of Lieber which was at the bottom of the whole scheme. 
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Endowed by nature with a vigorous physique, Lieber had preserved 
intact the faculty of devoting himself to intellectual occupations. [a 
1872 he had begun the composition of an important work on the 
American Constitution which was to bear the title The rise of our 
constitution and its national features, but he was able to write only 
a few chapters. In the closing days of September he was attacked 
by a slight indisposition; no danger seemed to threaten him, but on 
the afternoon of the 2d of October, when he was listening to his 
wife, who was reading aloud to him, as was her custom, he gave one 
cry. Death had taken him. 


XV. 


As we have seen, the life of Francis Lieber was singularly varied 
and active. When a very young man it was given to him to work 
for ideas, to sacrifice himself for them, to struggle against those 
whom he considered oppressors and despots. Thus, almost on the 
threshold of existence, he knew the joys of self-denial. His life. 
Lesides, was singularly unified, in spite of all its experiences and 
’pparent variations; to summarize it, it is sufficient to think of his 


main idea, of his love for liberty, and progress, which is impossible 
without liberty. He never ceased to desire the reign of law and 
justice. In his books, his pamphlets, his lessons, he exercised an 
undeniable influence over his contemporaries; and a still greater 
glory was reserved for him: he prolonged this influence beyond the 
period of his own existence, and by the Jnstructions for the govern- 
ment of the armies of the United States in the field he had, and he 
will have for a long time to come, an influence not enly upon hi- 
adopted country, but upon Europe and on the countries of the entire 
clobe. Lieber himself had confidence that the Jnstructions would 
last. We have mentioned his judgment; he thought that the Jnstruc- 
tions would do honor to the United States, would be adopted as a 
basis for similar works by the English, French and Germans, and 
would form a contribution by the United States to the stock of 
common civilization. It is a fact that the effect has been much 
greater. The ideas of the American publicist have penetrated not 
only the seientifie world through the works of Bluntsehli, but by the 
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work of the conferences of Brussels in 1874, and The Hague in 
1899 and 1907, they have penetrated international politics. 

At the Brussels Conference of 1874, called on the initiative of 
the Russian Emperor, Alexander II, thirteen states were repre- 
sented; the United States was not there. The conference had been 
concerned with a Project of an international convention concerning 
the laws and customs of war. In the very first session, July 29, the 
President, Baron Jomini, Russian delegate, explained that the idea 
of the Project of a convention, etc., had been suggested by what had 
occurred in the United States and the War of Secession: 

The rules of President Lincoln to lessen the sufferings of war are 
fresh in the memories of us all. International struggles have an incon- 
testable analogy to the civil war which rent the American Union. ‘There 
is, indeed, a close solidarity among all international interests. War 
interrupts economic relations, makes us fear other wars, necessitates the 
maintenance of costly armies. It is therefore highly desirable to be able 
to regulate their increase and size. 

Later, Frederick de Martens, who had edited for the Russian 
Government a project of an international convention concerning the 
laws and usages of war, and who had been one of the delegates of 
that goverment to the Brussels Conference, recalled the part taken 
by Lieber in the codification. In his book on Peace and War he 
mentioned the fact that Abraham Lincoln wished to decrease wide- 
spread misfortune, and prevent the excesses of violence and arbitrary 
acts. He added: 

To accomplish this project the President charged Lieber, the well 
known American author, with the task of writing a plan of a code. This 
plan was then promulgated. * * * Thus the honor of having taken 
the initiative in defining with precision the customs and laws of war is 
due to the United States and to President Lincoln. 

The Project of a declaration worked out by the Brussels Confer: 
ence was not approved by the powers represented. A second con- 
ference was to effect the completion of the work, but January 29, 
1875, the English Government made known its intention not to take 
part in the negotiations having in view the continuation of the work. 
In 1899, Czar Nicholas convoked the Peace Conference, and invited 


the powers in the circular program to revise the declaration worked 
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out in 1874, which had re-nained unratitied. In the session of 
dune 5, 1899, of the second sub-commission, Frederick de Martens 
again mentioned the name of Francis Lieber with praise, and de- 
clared that the initiative taken by Alexander II in 1874 would attach 
to the /nstructions drafted by the celebrated publicist at the request 
Lineoln. 

By the Convention concerning the laws and customs of war on 
land of July 29, 1899, twenty-six states, among whom was now found 
the great American republic, agreed to give to their armed forces on 
land instructions in accordance with a set of regulations which was 
annexed to the convention. And thus ended the eriticism against 
the work of 1874, that it was difficult for a state itself to proclaim 
the legality of the measures which its victorious enemy should take 
in case of war; each of the states afirmed and determined the rules 
which it agreed to apply. Tlowever that may be, the work of 1599 
was taken up again, so far as the laws and usages of war on land 
are concerned, in 1907, by the Second Peace Conference, where the 


representatives of forty-three states were seated this time. The work 


of Francis Lieber was consecrated anew, and was completed by a 


provision borrowed from the work of the Institute of International 


Law. It was stipulated that a belligerent party which violates the 
provisions of the regulations shall, if the case demands, be liable to 
pay compensation; and that it shall be responsible for all acts com- 
mitted by persons forming part of its armed forces. 

The representatives of the powers certainly owed homage to 
Francis Lieber, who was, in short, one of the most brilliant and 
most deserving initiators. It may even be asked whether the men- 
tion made by Jomini and Martens are sufficient compliments to the 
importance of the services rendered. But the occasion may arise 
to complete what has been done. The fiftieth anniversary of the 
promulgation of the famous Instructions will soon be here. Why 
should not the adopted country of Francis Lieber and the European 
continent hold a special commemoration on this occasion? It is 
well to recognize and honor those who have been benefactors of 
humanity, and Francis Lieber can indeed command a place among 


them. Ernest Nys. 
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(Continued from the January, 1911, Number) 


Constituent and Legislative Powers 


In states which possess a written constitution and a constituent 
power, constitutional laws are, as early writers on international law 
expressed it,’ fundamental laws. In them is the source of the sev- 
eral governmental powers; they determine the form of the state, and 
of its organs and their functions, and they regulate the exercise of 
the legislative power. Briefly, they are the fundamental and the 
essential act of national sovereignty, the expression of the will of a 
self-organizing people. 

Unlike other provinces detached from the Ottoman Empire and 
endowed with autonomy, the Island of Crete, for example, which 
the Powers furnished with a constitution prepared by themselves, 
Bulgaria received at Berlin the power to undertake the elaboration 
of its own constitution. 

Article IV of the Treaty of Berlin states indeed that an assembly 
of notables meeting at Tirnova shall, before the election of the 
Prince, draw up the organic law of the principality; and it is care- 
ful to insure the rights of persons not belonging to the Bulgarian 
race, by providing for the representation of Turks, Roumanians, 
Greeks, or others, by deputies to the assembly. As a matter of fact 
the popular will, of which the manifestation was thus insured, was 
not entirely free. It was clear from the start that the framers of 
the constitution of the new state were to act subject to the general 


principles imposed by the treaty. In order to be assured of this, 


as we have already said, the signatories of the Treaty of Berlin had, 
to a certain extent, regulated their action. Thereafter the constitu- 
ent power of Bulgaria was to be freed from all guardianship. 


* Translated from the French by Charles G. Fenwick, of Johns Hopkins Univer 


sity, Baltimore, Md. 
1 See Vattel Droit des Gens, Book I, Chap. ITI. 
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Chapter XXII of the Constitution of Tirnova provides a procedure 
of the simplest kind for constitutional revisions and modifications. 
In fact a revision on two major points occurred in 1893; the num- 
ber of deputies was altered, and the title of the sovereign changed 
trom Most Serene Highness to Royal Highness. 

We must not think, however, that the Bulgarian constituent as- 
sembly was all powerful. It was restricted from a double point of 
view by the Treaty of Berlin. On the one hand, by virtue of 
Article 1 of this treaty it could not change the form of the state, 
which was, and had to remain that of a monarchical state, and one 
of a particular kind, a principality. It could therefore neither pro- 
claim a republic nor modify the international character of the sov- 
ereign who was to remain a prince. Here we find ourselves in the 
presence of an important restriction of sovereignty, for it is a rule 
of international law that a nation may freely choose the form of the 
state and the title of the head of the state, with the exception that 
anv Power may dispute a title to which it claims an exclusive right. 

The recognition of Bulgaria as a kingdom and of Prince Ferdi- 
nand as a king seems to have delivered Bulgaria from this first 
restriction. The Powers did not question the manner in which the 
3ulgarian Government had, from the point of view of domestic law, 
eut the bonds which restrained it, and they confined themselves to 
considering the international consequences of its act. The act was 
in fact unconstitutional. Under the terms of the Organie Law of 
Tirnova (Article 141), the national assembly should have been con- 
sulted, then the high national assembly convened by the prince to 
give its opinion in advance on these important changes in the con- 
stitutional organization of the state. Instead of that, a simple 
proclamation was issued emanating from the executive power, and 
at the present time this initial error has not vet been corrected, 
neither the chamber of deputies nor the constituent assembly having 
been consulted. At the opening of the session, in October 1908, the 
speech from the throne merely stated the accomplished facts, and 
the address contained nothing more than an acknowledgment of 
them. It is probable that there will be no constitutional revision 
for the present, for Parliament in its regular session in 1909 con- 
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tented itself with recording the financial consequences, now defined, 
ef the initiative taken by the government.* 

Could the Powers have shown themselves more exacting than the 
representative body of the nation, and refused to recognize a modifi 
cation brought about without any of the constitutional guarantees / 
It would then have been necessary for them to put forth a right of 
guardianship more extended than it had been their custom to claim, 
end to consider as an attack upon the Treaty of Berlin the attack 
inade upon the Constitution of Tirnova, which had been drawn up 
with the collaboration of their delegates. Now to arrogate to them- 
selves the right to interfere at all times in the workings of the Bul- 
garian constitution, would have been tantamount to denving to the 
principality the right of autonomy which had been recognized. 
From the international point of view a state is one, the organs of 
sovereignty are not separated, and those of them which have charge 
of foreign relations are the only ones which count in the considera- 
tion of other Powers, because they represent alone the whole state. 
The Powers, then, had no oceasion under the circumstances to take 
'p a constitutional question of domestic concern, any more than they 
lad in 1881, at the time of the suspension of the constitution by 
Prince Alexander, who, for several months established in Bulgaria 
a dictatorship.* Their recognition of the independence of the king- 
dom and of the rank of king in the person of Ferdinand I, amounted, 
from an international point of view, to the abrogation of the Treaty 
of Berlin on the point which we are considering. Henceforth Bul 
garia possessed the right to freely modify its constitutional govern- 
ment and the form of its state. If then a revolution were to occur, 
neither the king nor the government would have the right to appeal 
tc the signatory Powers of the Treaty of Berlin, and to consider 
them as bound to intervene to establish the previous order of things. 
This they might perhaps have done before. 

As to the title of * King, or Czar, of the Bulgarians ” chosen by 


2The Bulgarian Government on the 20th of November, 1909, laid a “ Green 
Book ” on the subject before the Sobranje, which on the Ist of December ratified 
the conventions with Russia and Turkey. 

3 Coup d’Etat of April 27, 1881. 
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King Ferdinand, its recognition also was made the subject of diplo- 
matic negotiations. The title of “Czar” which appears to have 
been common to many ancient Slav chiefs and princes, seems to be 
the Bulgarian word which best corresponds to the title of sing. 
The Russian Government hesitated to recognize it in King Ferdi- 
nand, the Czar of Russia having been the only sovereign to use it 
for many centuries. As a result of the researches conducted by the 
Academy of History at St. Petersburg, and as a manifestation of 
good will toward the new kingdom, the difficulties on this point were 
overcome. However, as diplomatic language uses the word king, 
the point could have no importance outside of the Slav world. 

It might have been different with the title of “ King of the 
Bulgarians’ which was chosen in preference to that of “‘ King of 
Bulgaria,” which was at first used, even officially. The question 
was not one of constitutional law, as was in France the choice of the 
title of the “ King of the French; ” it brought into play a question 
of international politics. There are in fact Bulgarians elsewhere 
than in Bulgaria: there are some in Roumania, in the district of 
Dobrudja, in Servia in the district of Piro and even as far as Nish: 
and above all there are some in Macedonia, in the three vilayets 
and around Salonica. Did not the assumption of the title of “ King 
of the Bulgarians” imply an assertion of the well-known claims, 
past and present, of Bulgaria to all lands inhabited by Bulgarians ? 
Certain Powers, notably Germany* seemed at first to take that 
view of it; then on the assurances given by the Government of the 
King that the title did not veil any political design ® the cabinets 
decided to accede to its desires on this point also. Turkey, who 
might have considered herself as being most directly aimed at, does 
not seem to have protested. 


* * * * 


The constituent and legislative freedom of Bulgaria was, by virtue 
of the Treaty of Berlin, limited in a second aspect. The plenipo- 


4 Sofia was greatly exercised over a congratulatory despatch from the German 
Emperor which gave to King Ferdinand the title of “ King of Bulgaria.” 

5 See a circular from the Minister of Foreign Affairs, Gen. Paprikoff, to the 
diplomatic representatives at Sofia, dated 25 April/8 May, 1909. 
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tentiaries of the congress had in fact determined in Article V of 
the treaty the foundations upon which Bulgaria had to build its 
public law. 

Analogous stipulations had been drawn up concerning Roumania. 
Servia and Montenegro. Their purpose was to guarantee to reli- 
gious creeds equality before the law, both in the enjoyment of civil 
and political rights, and in admission to public oftice and the prac- 
tice of different professions. It was further desired that foreigners 
as well as Bulgarian citizens might freely and openly practise their 
religion, and maintain free communion with their spiritual heads. 

These principles were incorporated in the most detailed manner 
in Chapter IX of the Constitution of Tirnova. 

The above provisions of the Treaty of Berlin originated in a propo- 
sition of M. Waddington, first plenipotentiary of France, who had 
in mind above all the maintenance of the privileges granted in Tur- 
key to the Catholic religion and to France protégés, and who saw 
therein a new means of control over the local authorities.’ 

It goes without saying that the proclamation of independence has 
not on this point annulled the obligations of Bulgaria. For these 
obligations are first of all an expression of liberal and humanitarian 
principles, which no civilized country in our days could disregard, 
and which form a part of universal international law to such an 
extent that many authors admit that their repeated violation may 
justify intervention. Moreover, their recognition was the condition 
upon which Bulgaria was admitted to the society of nations: it could 
not therefore avoid observing them. Finally, it is enough to observe 
that as the same obligations had been imposed by the Treaty of 
Berlin on the neighboring states which the treaty itself declared 
independent, the independence of Bulgaria in this respect could 
have no retroactive effect. In reality one can scarcely foresee any 


6 These principles were incorporated in Articles XXVII, XXXVII and XLIV 
of the treaty. 

7 Protocols Nos. 5 and 7. See Yellow Book, Congress of Berlin. 

8 It remains to be seen whether the sanctions which the Powers have at their 
command will be efficacious in this matter. Looking at the social status im- 
posed upon the Jews, for instance, in Roumania, it does not seem that the 


guarantees spoken of are very substantiai. 
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possible intervention of the Powers in matters of civil and religious 
equality, since toleration in Bulgaria seems to be assured by religious 
indifference. Certain deep-rooted prejudices still survive in regard 
to the Jews, which keep them, in fact, out of the public service, 
and a certain ill-will against the Orthodox Greeks for purely historic 
reasons. However, if Bulgarian political power should extend itself 
in Macedonia, it is not impossible that European chancelleries may 
he called upon to remember the dispositions of Article V of the Treaty 
of Berlin. The history of the West teaches us by too oft-repeated 
examples how the word conformity has been in most countries, not 
to say all of them, synonymous with loyalty, notably in Spain, in 
England and in France, at the time when those states were being 
strongly organized; so that we need not be astonished if the same 
should occur in the East, in a country which has conquered its re- 
ligious independence in the face of an extremely tyrannical spiritual 
power. Only, by reason of the Treaty of Berlin, as also by reason 
of historical precedents, religious questions in Bulgaria are not 


purely domestic, but essentially international. 


The Religious Situation. Mussulman Concordat 


The conquest of religious independence has, in the case of the 
Bulgarian people, preceded that of political independence and _pre- 
pared the way for it. The Christian races in the East have always 
made of their religious autonomy the keystone of their social auton- 
omy; for under the Turkish regime the religious community re- 
mained the fundamental administrative community. The Hatti- 
ITumayoun of 1856 having confirmed the privileges and immunities 
of non-Mussulman communities,® the Bulgarians seized the oeceasion 
to demand the revival of their ancient independent chureh, which 
had been suppressed at the end of the eighteenth century and at- 
tached to the Greek Patriarch, whose religious administration had 
been for them never more than a simoniacal exploitation. The 
movement was at once so general and so spontaneous that the Tur- 


® See Art. 3. See this text in George Young’s “ Corps de droit ottoman,” Vol. 
Il, p. 4, Oxford, 1905. 
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kish Government fearing to see the religious agitation change to a 
political agitation, and desirous perhaps of weakening the influence 
of the Greeks in the vilayets, and yielding to the imperative sugges- 
tions of Russia, reestablished the independent Bulgarian Church by 
the firman of the 10th of March, 1870, which created the Exarchate. 
The Exarch, like the Ecumenial Patriarch, resides in Constantinople 
ind possesses the ecclesiastical administration of eighteen bishoprics. 
in Bulgaria as well as in Macedonia. The firman of 1870 brought 
Bulgaria and Roumelia only within the sphere of his jurisdic- 
tion, but it permitted the Bulgarian communities in the vilayets 
to recognize the authority of the Bulgarian Exarech and Synod, if 
at least two-thirds of the inhabitants desired it. By virtue of this 
clause numerous Bulgarian bishoprics were created in Macedonia. 
The establishment of these bishopries has been for the Government 
of Sofia a powerful means of propaganda and of struggle agains! 
the Greek element; and the obtaining from the Porte of the 
* berats ” of investiture, sometimes through intimidation, sometimes 
through persuasion, has always been the most important diplomatic 
work carried on between the two Powers. The most prudent ad- 
ministrations of the principality have always treated with caution 
the susceptibilities of the Porte in the fear that the firman of 1870 
might be repealed or the Exarch compelled to leave Constantinople. 
It may even be affirmed that certain ministers, urged to proclaim 
independence, hesitated to do so in the fear of seeing this precious 
instrument of Macedonian propaganda weaken or break in their 
hands. If the democratic ministry went ahead without apparent 
fear that Turkey would take this means of retaliating the proclama- 
tion of Tirnova, it is perhaps because the Turkish revolution put 
the Macedonian question in the background by bringing together 
the rival races of the vilavets, and because the ministry was relying 
on the diffieulties of all kinds with which the new Turkey was strug- 
cling to believe that she would not needlessly add new religious 
complications. 

The suppression of the Exarchate in fact would create a most 
dangerous agitation among the entire Bulgarian population. It 
is not to be forgotten that the religious question is a racial struggle. 
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While the Organie Law of Bulgaria did not, properly speaking, 
establish a state religion, which would have been considered as little 
compatible with the Treaty of Berlin, it spoke of a dominating 
religion and imposed its practice upon the Prince of Bulgaria.'® 
The strong hand of Stambouloff was required to facilitate constitu- 
tional revision on this point, which permitted the election of Prince 
Ferdinand; and the real reason for the popularity of the heir 
apparent, Prince Boris, and what makes him really a national 
prince, is that he belongs to the orthodox church. It does not seem 
that the independence of the kingdom is likely to bring about a 
reconciliation between the Greeks and the Bulgarians. When cer- 
tain rumors were heard on this subject, a short time ago, the Patri- 
arch met them, through the press under his control, by a retrospec- 
tive and rather violent arraignment; and at this very time the 
Bulgarian Government is credited with the intention of taking the 
necessary steps with the Turkish Government to change the Exar- 
chate to a Patriarchate." 

So, the proclamation of Tirnova has compromised in nothing the 
religious independence of the Bulgarians, and perhaps it may be 
instrumental in strengthening it. As to the Catholics, the state is 
seeking to recover its supremacy through the suppression of the 
capitulations.’* Finally as regards the Mussulman religion, the 
government has concluded with the Porte a convention, a sort of con- 
cordat, the settlement of which was one of the conditions put by 
Turkey upon the acceptance of the recent events (fait accompli). 

The Mussulmans in Bulgaria are fairly small in number, there 
being only some ten thousand of them. They have never been mo- 
lested, but their situation was uncertain, no agreement with Turkey 
having regulated it since Bulgaria came to be self-governed. The 
difficulty is that the Sheriat law regulates not only the religious but 
the civil relations of the faithful, and that the jurisdiction of the 
muftis is temporal as well as spiritual. Mussulman citizens of Bul- 
garia are therefore under the jurisdiction of the Sheik ul Islam 


10 See Organic Law, Chap. IX, Art. 37 and note. 
11 See the “ Temps” of the month of September, 1909. 


12 See further. 
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as much as under that of the local government. This was recog- 
nized by the convention signed at Constantinople and annexed to the 
Turko-Bulgarian protocol of the 6/19 April, 1909. 

The latter in Article 2, guarantees its execution and defines the 
obligation it imposes : 

The convention hereto annexed on the subject of the organization of 
Mussulman communities and the property of the Vakoufs, forms an in- 
tegral part of the present protocol and will be signed at the same time. 

It both grants to Mussulmans civil equality and guarantees them 
liberty of worship. 

Religious liberty and the right of public worship will be assured to the 
Mussulmans as in the past. They will continue to enjoy the same civil 
and political rights as the inhabitants belonging to other forms of 
worship. 

And the protocol adds, as does also the Austro-Turkish protocol 
relating to Bosnia-Herzegovina: 

The name of His Imperial Majesty the Sultan, as Khalif, will continue 
to be pronounced in the public prayers of Mussulmans. 

We note that this invocation, under the title of Khalif, specifically 
limits to the sphere of religion the relations between the head of the 
faithful and the Mussulmans, who are thereby implicitly made sub- 
ject to Bulgaria. The fact that this clause survived the independ- 
ence of the kingdom, as well as the annexation of Bosnia-Herze- 
govina, shows that previously no argument could have been drawn 
from it in favor of Turkish sovereignty in those countries. 

We will not analyze in detail the provisions*of the convention, 
or rather of the Mussulman concordat, which Bulgaria has just 
signed, and which would necessitate a study of Mussulman law. 
We here give only a general outline: 

The muftis of Bulgaria will elect a head mufti, who will reside 
at Sofia and will serve as a medium of communication between the 
muftis of Bulgaria and the Sheik ul Islam on the one hand, and the 
Bulgarian Department of Public Worship on the other. This elee- 
tion, communieated to the Sheik ul Islam by the Bulgarian Depart- 
ment of Publie Worship through the medium of the Turkish Lega- 


= 
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tion '* shall receive the confirmation of the Sheik ul Islam, and in 
turn the head mufti shall install the other muftis of Bulgaria. 

The muftis are elected by Mussulman electors, and are confirmed 
and supervised by the head mufti, whose jurisdiction extends equally 
over the administration of religious property and Mussulman char- 
ity. The muftis receive from the Sheik ul Islam, through their 
head mufti, the right of religious jurisdiction over Mussulmans and 
that of naming the local muftis-vekilis (judicial assistants). They 
can be removed in accordance with the Bulgarian law relating to 
public ofticials, but in religious matters the head mufti is supreme 
in the deliberations of the disciplinary council. The head mufti 
reviews the judgments of the local muftis and transmits them for 
execution to the proper ministerial department. These judgments 
may be sent for reversal to the Sheik ul Islam before whom they 
are attacked for non-conformity to the Sheriat laws. 

The head mufti and the muftis receive the right to inspect the 
academic committees, the Mussulman schools and seminaries, and 
to decide upon their establishment. The head mufti will in this 
‘ase apply directly to the Department of Public Instruction. The 
government engages itself to appropriate in the budget each year a 
sum sufficient to keep up the Mussulman mosques and schools. We 
shall speak later '* of the provisions relative to the Vakouf property. 
Here again liberal powers have been granted the muftis. 

These provisions, as a whole, seem to show that the Mussulman 
community enjoys real privileges, and forms a sort of state within 
a state. That it should be given religious autonomy under a con- 
cordat, that it should administer its own properties, is only normal ; 
but that the muftis should be the judges in civil matters — mar- 
riages, divorces, wills, successions, guardianships, ete., and that these 
judgments should be subject to the review of a higher foreign au- 
thority, the Sheik ul Islam, amounts to saying that a part of the 
body of the Bulgarian subjects retain their special laws and tri- 


13 The text reads “of the Imperial Commissioners; ” but this would seem to 
overlook the fact that the result of the agreement was to be independence; there 
will no longer be in Sofia an Imperial Commissiarat, but a diplomatic agency. 
14 See Chapter II, Sec. IV. 
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bunals. Without doubt their being Mussulmans makes this anomaly 
necessary, and their small number makes it possible to prevent it 
from becoming dangerous; but the point was worth mentioning, for 
the lay sovereignty of the Bulgarian state cannot act freely in this 
field, however restricted it be. 

We shall now show that there exists, for the present at least, a 
conventional servitude of much greater importance. 


The Judicial Power. The Capitulations 


Laws are of no effect and treaties amount to very little in a 
society where the judicial power does not enjoy independence nor 
possess professional dignity and scientific seriousness. When it is 
seen how difficult it is to find a combination of these essential quali- 
ties in the judiciary of the oldest civilized states, it is easy to explain 
why the plenipotentiaries of Berlin had conceived some doubts of 
the intrinsic value of future Bulgarian justice. They might fear 
that it would be actuated a little too much by the remembrance and 
the proximity of Turkish justice, the character of which is too well 
known. If in addition we remember all the measures which oriental] 
customs authorized in the matter of arraignment and trial, we wil! 
not be astonished to find that in Bulgaria, as in Roumania and 
Servia, the great Powers hesitated to entrust the local authorities 
with the lives and interests of their citizens residing in that terri- 
tory. They wanted to wait until the Bulgarian judiciary had 
proved itself, before giving it the same power over aliens as over 
nationals, and to maintain in that country, when detached from the 
Turkish Empire, the guarantees which in Turkey are the result of 
the capitulations. 

Article VIII of the Treaty of Berlin therefore maintains them 
in Bulgaria. The existence of capitulations does not in itself imply 
a situation of semi-sovereignty, since the Treaty of Berlin in Article 
XXXVII and Article XLIV maintains them in Roumania and 
Servia. No one questions the full sovereignty of Turkey, nor ques- 
tioned that of Japan when capitulations existed there. There is 
however a difference between Christian and non-Christian countries 
on this point of view. In Moslem countries capitulations de not 
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necessarily imply a diminution of sovereignty, since owing to the 
fact that the law of the Koran ignores the unbeliever, it is necessary 
that some sort of law should be made applicable to the latter, or 
else the Turkish Empire would be isolated, and would in a way 
deprive itself of international intercourse. In Christian countries, 
on the contrary, the maintenance of capitulations may well be con- 
sidered a sort of disparagement. Since in all those states the same 
legal principles are the basis of codes and of judicial organization. 
there can be no other reason for the existence of capitulations than 
a mistrust on the part of the Powers of the civilization and social 
organization of the state concerned, a fear of arbitrariness and a 
desire to preserve a means of interfering continually in the functions 
of state organs. There is in this sense an infringement of sover- 
eignty. The maintenance of capitulations in Bulgaria therefore 
appeared as the complement of the provisions by which the Powers 
had regulated the basis of Bulgarian public law, and as a mortgage, 
so to speak, on their execution. 

This state of things has always been exceedingly painful to Bul- 
garian patriotism, especially since the two neighboring kingdoms 
lave emancipated themselves from the ecapitulary bond. Public 
opinion is convinced that during the past thirty vears the Bulgarian 
nation has proved itself, has enacted its codes, for the most part 
modeled after ours, has organized its tribunals, and has edueated its 
judges in western universities. The suspicion in which Europe con- 
tinues to hold her has become odious to Bulgaria. The government, 
on a thousand occasions, has wanted to act in fact as though the 
capitulations did not exist. It has always encountered an energetic 
resistance on the part of the Powers which have maintained their 
prerogatives. It has negotiated, as the Treaty of Berlin seemed to 
require, but has obtained only diminutions. A certain suspicion 
continues to hover over Bulgarian justice, due in part to memories 
of the reign of terror bronght on by Stambouloff, when judges were 
transformed into prosecutors, and jailers and examining magistrates 
into torturers; and due also in part to the daily proof of certain 
notable defects which have persisted in the administration of 
justice — the slowness of proceedings, the extortion practiced by 
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certain inferior judicial organs, and the bonds, still too apparent, 
between the executive and the judiciary. Still, in spite of the terms 
of the Treaty of Berlin, which provide for a complete incorporation, 
the scope of capitulary privileges in Bulgaria did not remain entirely 
the same as under the Turkish Government. 

Here is the situation, at the present time, as far as regards France ; 
it is analogous for all the Powers. 

In Turkey, the capitulations are based not only on the Treaty 
of 1740, but on ancient French laws and established customs which 
furnish a comprehensive interpretation of them. The Russian 
plenipotentiaries had proposed at the Congress of Berlin to strike out 
in the wording of Article VIII the term “ usages” in order to put 
the first obstacle to the extension of the capitulations to Bulgaria. 
Although the word was finally allowed to stand, in actual practice the 
essential principles only of the capitulation of 1740 have been 
applied, and many of the extensions, growing out of custom, which 
this text has received in Turkey have been rejected as regards 
Bulgaria. 

In the Levant, consuls possess the powers of sovereignty in regard 
to matters of supervision and police. They may have their na- 
tionals arrested and sent back to France. Local authorities have 
not therefore the right of expulsion. France, in 1891, maintained 
this prerogative in Bulgaria at the time of the Chadourne affair 
under Minister Stambouloff;'° but on other occasions, following in 
this particular a practice common to many legations, she has per- 
mitted expulsions to take place, limiting herself to sending to the 
Sulgarian Department of Foreign Affairs, after the act, an author- 
ization to expel. The Bulgarian Government had declared at the 
time of the Chadourne affair, that its course would be to advise the 
consulates, and at the expiration of a certain time, if no protesta- 
tions had been received, to proceed with the expulsion. Mr. Cha- 
dourne was a journalist; his expulsion was due to certain press 
reports which the Bulgarian Government had considered libelous. 
The French Government, on the ground that Bulgaria was a vassal 


15 Merignhac, Les Capitulations et Vincident franco-bulgare de 1891, dans la 
Revue de droit international et de legislation comparée, 1. XXIV (1892), p. 147. 
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state, applied to the Porte and claimed the application of Turkish 
laws. That of 1865, relative to the press, confers jurisdiction upon 
local authorities over those offenses only which are committed by 
the native press. It does not restrict, therefore, the application of 
the capitulations in the case of journalists writing for foreign news- 
papers. 

In the matter of jurisdiction, strictly considered, a distinction 
must be made. In cases of misdemeanors exclusive jurisdiction be- 
longs, in Turkey, to the consular tribunal, not only when the unlaw- 
ful act is committed by a Frenchman against a Frenchman, but also 
when committed against a foreigner of another nationality. In the 
latter case jurisdiction passes to the consul of the victim. But 
strange to say it often reverts to the French consular court when the 
victim is a native, for he has the right to apply to the consular court 
and frequently uses his privilege. This option, conspicuously de- 
rogatory of the common law, does not exist in Bulgaria. Consular 
courts do not even take action in the ease; the preliminary proceed- 
ings, the hearings, and the sentence itself, are in practice left with 
the local courts. The consul intervenes only to authorize the execu- 
tion of the sentence, which can be carried out only with his consent. 
The notification of the judgment is transmitted to him, and in order 
that the local authorities may execute the same, the consul must 
return to the tribunals the duplicate of the notification. If he does 
not, or if he notifies the Department of Foreign Affairs that the 
affair is not to be prosecuted, nothing further can be done. The 
jurisdiction of local tribunals may therefore be ineffectual, but only 
in case of irregularity or of denial of justice would this right of 
nullifying the proceedings and sentence be availed of. 

Even in criminal cases, the proceedings and sentence might equally 
well be left to local jurisdiction, though subject to the consul’s ac- 
quiescence; but in these cases it is not admitted that the accused 
may be directly summoned: the summons must come through the 
consulate. ° Ordinarily the accused or the convicted person is taken 
to France to stand trial or serve sentence. It is different in Turkev 
where the consul conducts the preliminary proceedings and then 
transmits the record to the Court of Aix, which pronounces judg- 
ment, local authorities never being permitted to intervene. 
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There is no logical occasion for extradition in countries where 
eapitulations exist. French nationals, being subject to consular ju- 
risdiction in penal cases, cannot claim protection or asylum from 
the loeal authorities. (Cass., December 18, 1858.) It is different in 
Bulgaria where the action of local justice is effectively exercised 
until the time of carrying out the sentence. In fact Bulgaria has 
executed a treaty of extradition with Belgium. 

If from the subject of penal law we turn to that of civil and com- 
mercial law, the following rules are found in Turkey: in a suit be- 
tween foreigners of the same nationality, it is their consul who 
takes cognizance; between foreigners of different nationalities it is 
the consul of the defendant. When one of the parties is a native, 
the suit must be brought before the Mussulman tribunals, if the 
European is the plaintiff, but with the presence and the assistance 
of the dragoman of the consulate; if the European is the defendant, 
the native plaintiff can bring suit before the consul, and often 
does so. 

At Constantinople and in several other cities, mixed commercial 
tribunals have been organized, composed of three native judges and 
two foreigners of the nationality of the litigant (Hatti-Sherif of 
1856). These tribunals also hear civil personal actions between 
foreigners and Turks. Real actions, since the time the Porte per- 
mitted foreigners to hold real property in Turkey (1867) have been 
under the exclusive jurisdiction of the local tribunals. The pro- 
cedure and the means of appeal from the decisions of the consular 
courts are regulated by the laws of the states to which these tri- 
bunals belong. All measures in execution of a sentence must obtain 
the authorization of the consul. 

In Bulgaria we meet with a text of a very general character: 
Article 21 of the treaty of commerce between France and Bulgaria, 
under date of December 31, 1905/January 13, 1906, is as follows: 

The tribunals of the Principality will hereafter take cognizance of civil 
or commercial disputes between French citizens and Bulgarian subjects 
without it being necessary for the consular authority to intervene. 


It would appear from the last part of this sentence that the 
capitulations should thereafter be a dead letter in civil and commer- 
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cial cases. But by virtue of a declaration inserted particularly in 
the protocol of the treaty of commerce between Italy and Bulgaria 
of December 31, 1905/January 13, 1906, and by the application 
of the right to the most favored nation treatment, which is granted 
to France, the provision could not become operative until accepted 
by all the Powers. But Austria has not consented to relinquish its 
consular prerogatives in this matter so far as execution of sentences 
is concerned. The clause above cited is therefore only partially 
operative. France recognizes here, as in matters of ordinary police, 
the jurisdiction of Bulgarian tribunals as to summonses, proceedings, 
judgments, ete., but reserves the consular rights as to the carrying 
out of sentences. The German, English, and other treaties contain 
the same restrictions and reserves. 

We must also call attention to the abandonment by France of its 
privileges in bankruptey cases. In fact, by virtue of Article 22 
of the treaty above cited, 

French citizens, engaged in business and residing in Bulgaria, may be 
declared bankrupt by Bulgarian tribunals which will proceed with the 
management and liquidation of the bankruptcy without the necessity of 
consular intervention. 


But here again the same reservations as above having been made 
hy some of the Powers in additional protocols, and the most favored 
ration clause extending them to the other Powers, it seems to us 
that in bankruptey proceedings the local authorities must stop before 
proceeding with a sale or auction, and call upon the intervention 
of the consular authority. 

Consular courts therefore do not act in Bulgaria unless the par- 
ties be foreigners, and mixed tribunals do not exist. The Powers 
have equally renounced, except perhaps Austria, the presence of 
foreign judges or associates in the local tribunals. As regards thie 
presence of the dragoman, formerly the chancellor of the consulate 
sat next to the magistrates and accompanied them to the chamber of 
deliberations. To-day he is no longer accepted. He can only at- 
tend in the court room as a simple spectator. Thus it was in the 
last case, that of Sandoz, a Swiss subject and French protegé. 


In fiseal matters foreigners in Turkey are exempted from all the 
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special imposts levied on commerce. They pay land taxes. As to 
customs duties, they enjoy special conventional rights regulated by 
the financial situation of the Turkish Empire, as established by 
treaty. 

The Bulgarian tariff law of January, 1895, subjects foreigners 
and foreign merchants to the same taxes and customs duties as Bul- 
garian subjects. The license law has been approved by the Powers: 
being subsequently modified, it gave them occasion to make certain 
reservations. Of course when the fiscal agents have to distrain, 
they must send the summons to the consul, who causes them to be 
executed or not, according as he deems them equitable. 

Such is the actual situation as it has existed, and still exists to-day 
in Bulgaria. The Powers have abandoned many of their privileges, 
but the abandonment is more extensive in appearance than in reality. 
The retention of the privilege of carrying out the sentence constitutes 
a sort of veto upon the decisions of local sovereignty in judicial 
matters. 

It is precisely on this point that the Bulgarian Government has 
argued its claim that as independence is an accomplished fact, the 
eapitulations are abrogated ipso facto. It is also claimed that they 
were maintained only by virtue of the fiction which made Bulgaria 
under the Treaty of Berlin a part of the Turkish Empire; and that 
as all bonds with the Porte have been severed, there is no reason 
to permit the survival in Bulgaria of a single vestige of Turkish 
legislation, or to impose upon her a heritage which she never ac- 
knowledged. These specious reasons caused the Minister of Justice 
Xristeff, on the day following the proclamation of independence, to 
draw up a confidential circular, which he sent to the heads of the 
judicial bodies in the various districts, ordering them to take no 
account thereafter of the existence of the capitulations in the ad- 
ministration of justice. 

The method made use of to get rid of an irksome international 
servitude may with good cause be considered immature, all the more 
so as at the time it was employed, independence had not been recog- 
nized, and was therefore certainly not an accomplished fact but a 
unilateral act, which could not legally give Bulgaria a new inter- 
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national status. Besides, the suppression of the capitulations was 
in no way connected with the question of independence, since nothi- 
ing prevents the existence of capitulations in a fully sovereign state. 
Finally the existence of the capitulations in Bulgaria was neither 
the consequence of Turkish suzerainty nor a liability inherited from 
Turkey, but the result of the distrust of the Powers in regard to 
Sulgarian institutions. The Treaty of Berlin, even after the recog- 
nition of the new state of things, remained intact on this point. If 
the legations at Sofia did not protest at first, it was because the cir- 
cular of Minister Xristeff remained confidential, and because no 
ease occurred in which the capitulations might have applied. But 
after a suit involving three Russian subjects had taken place a few 
months later, a unanimous protest from the foreign diplomatic agents 
made the Bulgarian Government understand that it should properly 
have negotiated the abrogation of a conventional obligation. To this 
end the Minister of Foreign Affairs addressed on the 24th April/ 
7th May, 1909, a cireular to the representatives of the Powers at 
Sofia, which summarizes well the Bulgarian argument.'® 


i6 Here is the text of the Circular: 

Sofia, April 24/May 7, 1909—Sir: At the time of the formation of the 
Bulgarian State, the Great Powers, signatories to the Treaty of Berlin, thought 
it necessary to extend to the new Principality the immunities and privileges of 
foreign subjects as well as the rights of consular jurisdiction, such as had been 
established by the existence of the capitulations then in force in the Turkish 
Empire. The maintainance in the case of Bulgaria of this exceptional state of 
affairs was explained at that time as due not only to the imperfection of the 
political and judicial organizations of the Principality which had just been 
created, but also to consideration for Turkey, where this exceptional treatment 
of foreigners still continued to exist. Nevertheless during thirty years of 
autonomy and various political stages through which she has passed, Bulgaria, 
thanks to an uninterrupted progressive transformation, has succeeded in endow- 
ing herself with a political organization and a body of laws which constitute a 
guarantee for the equitable administration of justice both in the affairs of its 
own nationals and in those of foreign subjects. Hence, the primary causes 
which are responsible for the existence of capitulations in Bulgaria have dis- 
appeared, and it would be difficult to invoke any motive to justify for the future 
the maintainence of the last vestiges of a state of affairs already virtually 
abrogated. The commercial treaties and the various conventions concluded by 
Bulgaria with the Great Powers, which have brought about considerable modifica- 
tions in the application of the capitulations are proofs of this. Moreover. the 
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Negotiations are pending. They are conducted however in a some- 
what veiled manner. The Bulgarian Government is preparing plans 
of consular and commercial conventions, of conventions relative 


to the execution of judicial acts and judgments, and of conventions 
of extradition, all based upon principles of equality. It is certain 
that if the interested powers sign these conventions — and under 
present indications this cannot fail to happen in the near future — 
they will of their own accord have renounced their privileges under 
the eapitulations. It is to be hoped that the result will be a greater 
ease in the relations between Bulgaria and her former guardians. 


* * * 


France possesses in Bulgaria, as in all countries where there are 
capitulations, special privileges and duties relative to the protection 
of Catholics and of Catholic works and schools. This special pro- 
tectorate may exist apart from the capitulations, for it has a triple 
basis distinct from them: a traditional basis, international treaties 
(notably Article LXII of the Treaty of Berlin), and repeated con- 


sympathy shown to Bulgaria by the great Powers at the time of the execution 
of the Act of Tirnova, and the promptness which they displayed in recognizing 
its independence, go to show how incompatible the continuance of such a state 
of affairs is with the spirit of international law and the modern conception of 
sovereignty. Under these conditions, the inconveniences of such a system, the 
application of which has raised so many difficulties for the local authorities as 
well as for the foreign nationals who benefit from them, will become even more 
apparent, especially since in view of the considerable development of the political 
and commercial relations of Bulgaria with the several foreign countries, it is 
important that these relations instead of being hampered shall on the contrary 
be regulated by the most modern principles, so that they may follow their 
natural development. Taking advantage of the considerations above mentioned, 
and hoping that your Excellency will be good enough to recognize their justice, 
I have the honor to beg, Sir, that you may interpose your good offices with your 
government, in order that it may be willing to consent that the system of 
Capitulations, such as it exists in Bulgaria, shall be definitely abolished. Await- 
ing a favorable reply from you, I am encouraged to believe that in its spirit of 
justice and equity the Government of ——————— will be pleased to consent that 
a consular convention as well as a treaty of extradition shall be concluded be- 
tween ——————_ and Bulgaria, with the object of regulating the reciprocal 
situation of their nationals and of prescribing the conditions of the extradition 
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firmations of the Holy See.'? These special rights, recognized =pe- 
cifically at the Congress of Berlin, and continuously exercised in the 
Principality, have been firmly maintained by our representatives, 
as well in matters relating to the personal status of Roman Catholics, 
and notably of the Uniates, who are Bulgarian subjects reunited to 
Rome since about 1875, as in matters affecting their educational 
institutions, their churches, and their real estate. Catholic proper- 
ties are in fact exempt from state and local taxes. The Bulgarian 
authorities, irritated by this state of things, have on various ocea- 
sions tried to disregard it, and have drawn up assessments and even 
tried to attach the property. The privileges possessed by French 
consuls of carrying out the decisions rendered has enabled them to 
oppose these measures; but after the suppression of the capitulations, 
what weapon will they have left? It is even to be feared that the Bul- 
garian authorities will make the new system retroactive and demand 
of French protegés formidable arrears. This would be a subject for 
special negotiations, and the establishment of a separate arrange- 
ment, at least during the period of transition, if French protegés 
are to be spared an abrupt and grievous change in their secular 
situation.) 

If Bulgaria was unable to free herself from the capitulations 
before the proclamation of her independence, and cannot yet, at the 
present time, consider herself as completely released in that respect, 
she had, on the contrary, as a principality, achieved in the other 
branches of the executive department an absolute liberty of govern- 
ment. To make this clear, let us first consider the chief executive, 
the administration, and the army. 

G. 


17 See on this point Réné Pinon, L’Europe et Empire Ottoman, Chap. XII 
and XIII; d’Avril, Negotiations relatives au traité de Berlin. 

18 The Bulgarian ill-feeling towards the protectorate was manifested in Bul- 
garia in a hundred ways: offensive articles in the press when French agents 
attended Catholic processions, fiscal persecutions, ete. * * * The kavasses 
of the legation have had to be mobilized to prevent the seizure of lands adjacent 
to the Catholic church of Sofia. 


[To be continued. | 


THE HISTORY OF THE DEPARTMENT OF STATE 
Vil 
DUTIES OF THE DEPARTMENT OF STATE 


Having considered in former numbers of this Journa the some- 
time and oceasional duties of the Department, including among them 
certain contingent duties which it has never been called upon to per- 
form, we may now advance to a consideration of its habitual 
functions. 

The organic act of the Department prescribed that the Secretary of 
State should keep “ the seal of the United States.” It is the mark 
of the supreme authority of the United States, and before the govern- 
ment went into operation under the Constitution, was in the custody 
of the Secretary of Congress, being used to verify all important acts, 
whether executive or legislative; but the debate on executive depart- 
ments in the first constitutional congress indicated that Congress did 
not contemplate keeping the seal any longer, and thought it would 
necessarily pass to the custody of the Executive. The President did, 
in fact, take it under his control as soon as he assumed office and 
before legal provision had been made for it. 

By the terms of section 7 of the Act of September 15, 1789, the 
Secreiary of State became the keeper of the seal and the fourth sec- 
tion of the act provided: 


* %* * that the said secretary * * * shall make out and 
record, and shall affix the said seal to all civil commissions to officers of 
the United States to be appointed by the President, by and with the 
advice and consent of the Senate, or by the President alone: Provided, 
That the said seal shall not be affixed to any commission, before the same 
shall have been signed by the President of the United States, nor to any 
other instrument or act, without the special warrant of the President 
therefor. 


And the third section said: 


That the seal heretofore used by the United States in Congress as- 
sembled, shall be, and hereby is declared to be, the seal of the United 
States. 
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The device adopted for the seal by the Continental Congress was, 
therefore, continued, and the Secretary of State became the custodian 
of the arms of the United States. 

The first committee to design the arms and seal was appointed by 
the Continental Congress July 4, 1776, and was composed of Benja- 
min Franklin, John Adams and Thomas Jefferson.'. The design re- 
ported by them on August 20 was not accepted, and nothing further 
was done on the subject until March 25, 1780, when James Lovell, 
of Massachusetts, John Morin Seott, of New York, and William 
Churchill Houston, of New Jersey, were appointed a committee to 
take into consideration the report of the first committee. They re- 
ported on March 10 “ a device of a Great Seal for the United States 
in Congress assembled,” and advised also: “A minature of the face 
of the Great Seal to be prepared of half the diametre, to be affixed as 
the less seal of the United States.” 

The design submitted by this committee shared the fate of the first 
committee’s design, and in 1782 Congress named another committee, 
composed of Arthur Middleton, of South Carolina, Elias Boudinot, 
of New Jersey, and John Rutledge, of South Carolina, to report on 
the subject again. This committee called into consultation William 
Barton, A. M., of Philadelphia, a scholar and a student of heraldry, 
who submitted designs for both obverse and reverse. They were 
turned over to Charles Thomson, the Secretary of Congress, who im- 
proved upon Barton’s design; and from this improvement Barton 
designed what is now the arms of the United States. It was adopted 
July 20, 1782, as follows: 

On report of the secretary, to whom were referred the several reports 
on the device for a great seal, to take order. 

The device for an armorial achievement and reverse of the great seal 
of the United States in Congress assembled, is as follows: 

ARMS. Paleways of thirteen pieces, argent and gules; a chief, azure ; 
the esecutcheon on the breast of the American eagle displayed proper, 
holding in his dexter talon an olive branch, and in his sinister a bundle 


of thirteen arrows, all proper, and in his beak a scroll, inscribed with 
this motto, “ EF Pluribus Unum.” 


1 See the History of the Seal of the United States (Hunt), Washington, Depart- 
ment of State, 1909. 
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For the CREST. Over the head of the eagle, which appears above 
the escutcheon, a glory, or, breaking through a cloud, proper, and sur- 
rounding thirteen stars, forming a constellation, argent, on an azure field. 

REVERSE. A pyramid unfinished. In the zenith, an eye in a 
triangle. surrounded with a glory proper. Over the eye these words, 
“annuit ceptis.” 

On the base of the pyramid the numerical letters MDCCLAXVI. 
And underneath the following motto, * Novus ordo Seclorum.” 


REMARKS AND EXPLANATION 


The escutcheon is composed of the chief & pale, the two most honor- 
able ordinaries. The pieces, paly, represent the several States all joined 
in one solid compact entire, supporting a chief, which unites the whole 
and represents Congress. The motto alludes to this Union. The pales 
in the arms are kept closely united by the chief and the chief depends on 
that Union and the strength resulting from it for its support, to denote 
the confederacy of the United States of America and the preservation 
of their Union through Congress. The colours are those used in the 
flag of the United States of America; white signifies purity and inne- 
cence, red, hardiness or valour, and blue, the colour of the chief signifies 
vigilance, perseverance and justice. The olive branch and arrows denote 
the power of peace and war which is exclusively vested in Congress. The 
constellation denotes a new State taking its place and name among other 
sovereign powers. The escutcheon is borne on the breast of an American 
eagle without any other supporters, to denote that the United States of 
America ought to rely on their own virtue. 

Reverse. The pyramid signifies strength and duration; the eve over 
it and the motto allude to the many signal interpositions of Providence 
in favour of the American cause. The date underneath is that of the 
Declaration of Independence and the words under it signify the be- 
ginning of the new American ra, which commences from that date. 

The reverse was not cut at the time the seal was adopted, and has 
never been officially used as a part of the seal. In 1882, that vear 
marking a century of use of the seal, a great deal of popular interest 
was shown in it, and the government was urged by a number of people 
to cause the reverse to be cut. On January 10, 1883, the Secretary 
of State, Theodore F. Frelinghuysen, addressed the Chairman of the 
Committee on Appropriations of the House of Representatives. with 
reference to cutting a new seal and said that the reverse ought to be 


cut, as “a proper respect to pay to the founders of this Government, 


at this time, to earry out the purpose so clearly expressed by them in 
Congress June 20, 1782.”" Accordingly, Congress appropriated, by 
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Act of July 7, 1884, the sum of $1,000, * to enable the Secretary of 
State to obtain dies of the obverse and reverse of the seal of the 
United States.”’ * 

The Department called into consultation over the question of the 
designs Mr. Justin Winsor, the historian, Professor Charles Eliot 
Norton, of Harvard, William H. Whitmore, an authority on heraldry, 
and John Denison Champlin, jr., an authority on engraving and art. 
One result of the consultation was that the Department changed its 
intention with respect to the reverse and determined not to cut it. 
Mr. Winsor said, in his letter to Theodore F. Dwight, the Chief of 
the Bureau of Rolls and Library, that it was “ both unintelligent and 
commonplace,” adding: ‘ If it can be kept in the dark, as it seems 
to have been kept, why not keep it sof” All agreed that it should 
go unnoticed, and that part of the law of 1854, which authorized its 
being cut, was not made effective. 

The first seal was cut in 1782 and is found on a commission dated 
September 16, 1782, giving full authority to General Washington to 
arrange for an exchange with Great Britain of a number of prisoners 
of war. This seal continued in use for fifty-nine years, when in 1841 
another one was made, Daniel Webster being the Secretary of State ; 
but there was careless oversight of the engraving of the second seal, 
and in the eagle’s sinister talon were placed six arrows, instead of the 
thirteen required by law. Nevertheless the seal continued to be used 
until a new one was cut In 1885, under the authority of the Act of 
IsS84. The designer of this seal was James Horton Whitehouse, chief 
designer for Messrs. Tiffany & Company, of New York, and the new 
seal was really an enlargement and a modern interpretation of the 
seal of 172, that design having been determined upon as a result of 
the consultation with the specialists already named. 

In 1902 it was determined to cut another seal, that of 1884 having 
become worn and authority for the purpose was given by the Act of 
July 1, 1902.8 

Before the Act was put into effect a discussion arose among the 
otticers of the Department on the subject of the design. On one side 


223 Stat, 194. 
3 32 Stat. 552. 
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it was thought that the design in use was not the best obtainable and 
that an artist of high repute should be called in to draw a new oue. 
In fact, there was preliminary consultation with such an artist. On 
the other side it was insisted that a new design would certainly vary 
from the original seal; that there must be a stable interpretation of 
the American arms; that the seal of 1884 had been made with great 
care after free consultation with experts; that it had been general|y 
accepted by other government departments ; was used on the uniform 
of the army and the President’s flag in the navy, and that it should 
be adhered to. To this conclusion the Department definitely came, 
after full consideration, and the expenditure authorized by Congress 
for cutting the seal not having been made, the amount was reappro- 
priated by Act of July 1, 1903, in the following terms: 

To enable the Secretary of State to have the Great Seal of the United 
States recut from the original model, and to purchase a suitable press for 
its use and a cover to protect the same from dust, the sum of one thou 
sand two hundred and fifty dollars, appropriated by the deficiency act 
approved July first, nineteen hundred and two “ to enable the Secretar) 
of State to have the Great Seal of the United States recut” is hereby 
reappropriated for the purposes above mentioned.* 


The use of the words “ original model ” in the law effectually put 
at rest the question of making a new design; but precisely what if 
meant beyond this is not clear. The seal of 1782 was the original 
seal; and the seal of 1884 had been made to conform to it in all essen- 
tials. In default of there being any other “ original model ” the De- 
partment interpreted the law as meaning that there should be no 
departure from the design in use. The new model was accordingly 
cut on precisely the same model as the seal of 1854. 

Another interesting discussion on the subject of the seal had oecur- 
red in 1897, between Rear Admiral French C. Chadwick, United 
States Navy, Chief of the Bureau of Equipment of the Navy Depart- 
ment, and the Department of State through Honorable William W. 
Rockhill, the Assistant Secretary. The Navy Department being en- 
gaged in designing the President’s flag, which is the arms of the 
United States upon a blue field, wished their interpretation of the 


432 Stat. 1032. 
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arms to be in accurate agreement with the seal; but in arranging thie 
colors of the pales or stripes of the shield, the colors being the same 
as those used in the flag of the United States, it was questioned 
whether the arrangement should not be the same — that is to say, 
alternate red and white, instead of white and red as indicated by the 
heraldic lines engraved upon the seal. 

Admiral Chadwick suggested to Mr. Rockhill that, as the law pro- 
viding for the seal required that the colors of the shield should be the 
same as those of the flag, the intent was that the order of arrangement 
should be the same. Upon full explanation of the history of the seal, 
however, he agreed that the language of the law required an arrange- 
ment different from that of the flag. It was hinted that it might be 
proper to ask Congress to change the law so as to make the flag and 
arms in full agreement, but the Department has not thus far shown 
an inclination to favor a change. The Continental Congress having 
deliberately adopted the existing arrangement, putting the white, 
signifying purity and innocence, before the red, signifying hardiness 
and valor, had a purpose which should be respected. 

The Act of 1789 established ** the seal of the United States,” using 
the same designation, as we shall see presently, that Washington em- 
ploved before the seal was given into the keeping of any department. 
It was not clear until the passage of this Act that there was to be no 
lesser seal. The committee of 1780 in the Continental Congress had 
recommended one. Vining’s plan for a home department, offered 
in the House July 23, 1789, prescribed that the head of that depart- 
ment was not only “ to keep the great seal,” but “ to keep the lesser 
seal, and to affix it to commissions, ete.”” Opponents of the bill said 
the Secretary of Foreign Affairs could keep both seals. But when 
all idea of a greater and lesser seal was abandoned there ceased to be 
full reason for calling the only seal the great seal. The law, there- 
fore, prescribed simply “ the seal of the United States,” and by the 
Department it is always so designated ; but the appropriation acts of 
1902 and 1903 deseribed it as “the great seal,” and so did the de- 
cision of the Supreme Court in 1803, in speaking of its uses. While 
the more accurate designation is the seal of the United States the use 
of the term great seal is common and not incorrect. 
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The law making the Secretary of State the custodian of the seal 
expressly forbade him to affix it to any commission until it should be 
signed by the President, ‘* nor to any other instrument or act, with- 
out the special warrant of the President therefor.” In the famous 
ease of Marbury v. Madison, the Supreme Court, through Chief Jus- 
tice Marshall, said in 1803: 

The signature [of the President] is a warrant for affixing the great 
seal to the commission, and the great seal is only to be affixed to an 
instrument which is complete. It attests, by an act supposed to be of 
public notoriety, the verity of the presidential signature. 

It is never to be affixed till the commission is signed, because the 
signature which gives force and effect to the commission, is conclusive 
evidence that the appointment is made. 

The commission being signed, the subsequent duty of the Secretary 
of State is prescribed by law, and not to be guided by the will of the 
President. He is to affix the seal of the United States to the commis- 
sion, and is to record it.® 


Before the Department of State was created the recital used on a 
presidential commission was: 


In testimony whereof I have caused these letters to be made patent and 
the seal of the United States to be hereunto affixed. Given under my 
hand the day of in the year of our Lord 
one thousand seven hundred and eighty nine. 


The President’s signature followed, but there was no counter- 


signature. This form (using, it will be observed, the term seal of 


the United States) continued in use after the seal passed to the Sec- 
retary of State’s custody and was not changed till August 3, 1790, 
when the recital was made to include the year of independence, and 
the instrument was countersigned by the Secretary of State, The 
recital on the commission to General Washington to exchange pris- 
oners ran: 

In testimony whereof we have caused these letters to be made patent 
and the Great Seal of the United States of America to be thereunto 
affixed. Witness His Excellency John Hancock President of the United 
States in Congress assembled the Sixteenth day of September and in the 
year of our Lord one thousand seven hundred and eighty-two, and of our 
Sovereignty and Independence the seventh. 


51 Cranch 156. 
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The recital now used may be seen in the commissions cited further 
on in this paper. 

Under the law the Secretary of State has authority to affix the seal 
to presidential commissions as soon as they are signed. For “ any 
other instrument or act’ he must have the special warrant of the 
President to affix it. The other instruments are commonly procla- 
mations, treaties and conventions, communications to foreign rulers, 
full powers to American envoys and warrants of extradition. To 
authorize the Secretary of State to affix the seal to these it has always 
been construed that a separate warrant was necessary. The same 
form has been in use from the beginning and is as follows: 

THE WHITE HovusE, [formerly EXecuTIVE MaANsion | 
Washington, | Date 

I hereby authorize and direct the Secretary of State to cause the Seal 

of the United States to be affixed to 
[nature of the instrument. | 
dated this day, and signed by me; and for so doing this shall be his 
warrant. 
| Signature of the President. | 

The seal was to be affixed, the law said, “ to all civil commissions 
to officers of the United States to be appointed by the President by 
and with the advice and consent of the Senate or by the President 
alone.” This left only army and navy officers to be commissioned 
under other seals; but as the business of the government has ex- 
panded the inconvenience of having the seal attached to commis- 
sions of officers serving under other departments than the Depart- 
ment of State has been recognized. By Act of March 18, 1874.° 
the commissions of postmasters were directed to be made out under 
the seal of the Postoffice Department; the Act of March 3, 1875,' 
placed the commissions of officers of the Interior Department under 
that Department; by Act of August 8, 1888,* all judicial officers. 
marshals and United States attorneys were ordered to be appointed 
under the seal of the Department of Justice. By executive order 


618 Stat. 23. 
718 Stat. 420. 
825 Stat. 387. 


a 
1 


422 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


of President Cleveland, June 16, 1893, warrants of pardon and 
commutations of sentence granted to offenders convicted in the courts 
ot the United States were thereafter to be issued under the seal of 
the Department of Justice. 

At the present time the seal is affixed to the commissions of all 
cabinet officers and diplomatic and consular officers who are ap- 
pointed by the President by and with the advice and consent of 
the Senate; to ceremonious and official communications to the heads 
of foreign governments; to all treaties, conventions and forma! 
agreements of the President with foreign powers; to all proclama 
tions by the President; to all exequaturs to foreign consular officers 
in the United States who are appointed by the heads of the govern- 
ments which they represent; to warrants by the President to take 
fugitives from the justice of the United States into custody under 
extradition treaties; and to all miscellaneous commissions of civil 
officers appointed by the President with the conseni oi the Senate, 
whose appointments are not by law directed to be signed under a 
different seal. 

The die of the seal cut in 1782 was of brass and had no matrix. 
A wafer of wax was placed upon the document, a thin sheet of 
paper was laid over the wafer and the seal was then impressed. 
The documents sealed by the Continental Congress contain the seal 
in the upper left hand corner. This position was continued under 
the new government for a time, when it was changed and put at the 
end of the body of the document alongside of the closing formal 
recital and to the left of it, the Secretary of State’s signature being 
written under the seal. 

All of the committees which made designs for the seal designed 
a reverse and one was finally adopted. It is evident, therefore, that 
it was expected to use a pendant seal commonly, as most of the 
States did at that time; but the seal was never used pendantly by 
the Continental Congress. After the organization of the Depart- 
ment of State it was affixed pendantly to a few instruments, but a 
separate pendant seal was not provided until about 1856, when one 
was made at the State Department’s instance, or upon an under- 
standing with the Department, by Samuel Lewis, a jeweller in 
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Washington. It was about six inches in diameter and was used 
only on treaties. It was kept by Mr. Lewis, being, as it appears, 
his property, and whenever a seal for a treaty was desired he fur- 
nished an impression in wax with the gold or silver box in which 
it was to be placed, the cover of which had the arms stamped upon it 
in relief. The cords or ribbons passing through the document and 
the wax were adjusted at the Department. In 1869 the use of a 
separate seal for treaties was abandoned, and since then the seal 
has been impressed upon the document itself in all cases. 

From the time the seal was made, until he turned it over to his 
deputy Roger Alden, Charles Thomson, Secretary of Congress, was 
its actual custodian. Alden had it during the interval between the 
old and the new government and afterwards, as the chief of the 
Home Office in the Department of State, until he resigned in 1790. 
Thereafter the seal undoubtedly continued in the custody of the 
Home Office as long as that subdivision of the Department existed. 
In 1808 Stephen Pleasenton, who made out all civil commissions, 
must have been its keeper. When Secretary Louis McLane organ- 
ized the Bureau of Arehives, Laws and Commissions in 1833, the 
seal was put in that office; but in 1834 when Secretary John For- 
syth enlarged the Home Bureau he placed it there, where it remained, 
until in 1839 a Bureau of Exequaturs and Commissions was formed. 
In 1841 this bureau disappeared and the seal passed to the care 
of the commission clerk, who under varying designations has con- 
tinued in charge of it ever since. In 1852 George Bartle of Vir- 
ginia was assigned to duty as commission clerk and had the seal 
under his care for forty-seven years until his death in 1899, a longer 
time than any other of its custodians. His successor was Robert 
Brent Mosher until his resignation in 1905, he being succeeded by 
Charles Ray Dean, who resigned in 1908, he being succeeded after 
an interval in that year by Miles M. Shand, the present custodian. 

The recording of commissions which the law requires shall be 
done by the Secretary of State after the affixing of the seal, is a 
duty which is now performed upon practically the same plan as 
that which existed in 1789. The commission is written in the 
Bureau of Appointments and sent to the President. Being returned 
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with his signature it is countersigned by the Secretary of State, or 
the Acting Secretary, and the seal is then affixed. It is then re- 
corded and delivered to the person for whom it is intended, together 
with the oath of office, which he is expected to execute and return 
to the Department. .The nomination to the Senate which precedes 
most presidential appointments is in the following form, no change 
having been made in it, and is prepared by the Bureau of Appoint- 
ments.® 
It is as follows: 
THE WHITE HOUSE, [formerly EXECUTIVE MANSION | 
| Date. | 

To the Senate of the United States. 


I nominate [name of person and of office for which he is named. | 
[ President’s signature. | 


The form of commission for a cabinet officer is as follows, being 
the same since the foundation of the government: 


James Madison, President of the United States of America, 

To all who shall see these presents Greeting: 

Know ye, That reposing special Trust and Confidence in the Patriot- 
ism, Integrity and Abilities of Walter Jones, of Pennsylvania, I have 
nominated, and by and with the advice and consent of the Senate do 
appoint him Secretary of the Navy of the United States, and do authorize 
and empower him to execute and fulfill the duties of that office according 
to Law; and to have and to hold the said office with all the powers, 
privileges and emoluments to the same of right appertaining during the 
pleasure of the President of the United States for the time being. 

In testimony whereof. | have caused these Letters to be made patent 

and the Seal of the United States to be hereunto affixed 

[sEAL] Given under my hand at the City of Washington, the Twelfth 

day of January in the vear of our Lord 18]3, and of the 
Independence of the United States the Thirty seventh. 
JAMES MapDIsoNn. 
By the President 
JaMES Monrok, Secretary of State. 


For a judicial officer the form was, when they were made out in 
the Department of State: 
George Washington, President of the United States of America. 


To all who shall see these Presents Greeting: 
Whereas the office of one of the Associate Justices of the Supreme 


® Bureau of Appointments, blank forms and record books. 
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Court of the United States is at present vacant, Know ve, That reposing 
special trust and confidence in the wisdom, uprightness, and learning of 
Thomas Johnson of Maryland, | do appoint him one of the Associate 
Justices of the said Supreme Court of the United States, and do au- 
thorize and empower him to execute and fulfil the duties of that office 
according to the Constitution and Laws of the said United States and to 
have and to hold the said office with all the Powers, Privileges, and 
Emoluments to the same of Right appertaining, unto him the said 
Thomas Johnson during his good behaviour, and until the end of the 
next session of the Senate of the United States, and no longer. 
In testimony whereof, I have caused these Letters to be made patent 
and the Seal of the United States to be hereunto affixed. 
[sEAL] Given under my hand at the City of Washington, the fifth 
day of August in the vear of our Lord 1791, and of the 
Independence of the United States the twenty fifth. 
G°. WASHINGTON, 


By the President. 
Tu. JEFFERSON, Secretary of State. 


This commission was, it will be observed, for an appointment 
made during a recess of the Senate. 

The form for a diplomatic officer is as follows. It is the same as 
that used April 20, 1790, in the commission given to William Short, 
the first diplomatic officer appointed by President Washington. 


Abraham Lincoln, President of the United States of America, 

To Cassius M. Clay, of Kentucky, Greeting, 

Reposing special trust and confidence in your Integrity, Prudence and 
Ability, I have nominated, and by and wiih the advice and consent of the 
Senate do appoint you Envoy Extraordinary and Minister Plenipoten- 
tiary of the United States of America to Spain, authorizing vou, hereby, 
to do and perform all such matters and things as to the said place or 
office doth appertain, or as may be duly given you in charge hereafter, 
and the said office to hold and exercise during the pleasure of the Presi- 
dent of the United States for the time being. 

In testimony whereof, I have caused these Letters to be made patent 

and the Seal of the United States to be hereunto affixed. 

[sEAL] Given under my hand at the City of Washington, the Four- 

teenth day of March in the vear of our Lord 1861, and of the 
Independence of the United States the Eighty-fifth. 
ABRAHAM LINCOLN. 
By the President. 
Wittiam H. Sewarp, 
Secretary of State. 
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For a consul the form was: 


George Washington, President of the United States of America, 

To all who shall see these Presents, Greeting: 

Know ye, that reposing special Trust and Confidence in the Abilities 
and Integrity of Samuel Shaw of Massachusetts, I have nominated and 
by and with the advice and consent of the Senate do appoint him Consul 
of the United States to reside at Canton, China, And do authorize and 
empower him to have and to hold the said office and to exercise and 
enjoy all the Rights, Preeminences, Privileges and Authorities to the 
same of Right appertaining, during the pleasure of the President of the 
United States for the time being. He demanding and receiving no fees 
or perquisites of office whatever. And I do hereby enjoin all Captains, 
Masters and Commanders of ships, and other vessels, armed or unarmed, 
sailing under the flag of the United States, as well as all other of their 
citizens to acknowledge and consider him the said Samuel Shaw accord- 
ingly. And I do hereby pray, and request his Imperial Majesty the 
Emperor of China, and his Governors and officers, to permit the said 
Samuel Shaw fully and peaceably to enjoy and exercise the said office 
without giving or suffering to be given unto him, any molestation or 
trouble, but on the contrary to afford him all proper countenance and 
assistance; I offering to do the same for all those who shall, in like 
manner, be recommended to me by his said Imperial Majesty. 

In testimony whereof, I have caused these Letters to be made patent, 

and the Seal of the United States to be hereunto affixed 

[sEAL] Given under my hand at the City of New York the tenth 

day of February, in the year of our Lord, one thousand seven 
hundred and ninety. 
G°. WASHINGTON. 


A consul, being appointed in a country where there were other 
American consuls received a commission with the following varia- 
tion, the example being taken from the commission to Joshua John- 
son, August 3, 1790: 

* * * (Consul of the United States of America for the Port of 
London in the Kingdom of Great Britain, and for such parts of the said 
Kingdom as shall be nearer to the said Port than to the residence of 
any other Consul or Vice-Consul of the United States in the said King- 
dom. 


The only changes in the form of the consular commission have 
been that after the words “ fees or perquisites of office whatever,” 
there were added: “ which shall not be expressly established by some 
law of the said United States,” and in 1910 after the name of the 
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place to which the consul is appointed were added the words * and 
its prescribed district.” 

The form of exequatur issued to a foreign consul has not changed. 
If his commission is from the head of the state which he represents, 
the recognition is by the President. If it is from a lesser authority 
it is by the Secretary of State, the form being the same, mutatis 
mutandis. 

William Howard Taft, President of the United States of America, 

Satisfactory evidence having been exhibited to me that Henri Fran- 
castel has been appointed Consul of France at New Orleans, Louisiana, 
for the States of Alabama, Arkansas, Florida, Georgia, Louisiana, Mis- 
sissippi, Oklahoma and Tennessee and the Territory of New Mexico, | 
do hereby recognize him as such and declare him free to exercise and 
enjoy such functions, powers, and privileges as are allowed to the consuls 
of the most favored nations in the United States. 

In testimony whereof &c. 


| February 27, 1911.] 

The seal of the United States is placed on the outside of the 
envelope which contains a letter from the President to the head of 
a foreign government. It is customary to send a copy of the letter 
with the original and the original often remains unopened in the 
sealed envelope. What are known as ceremonious letters are com- 
munications usually of a congratulatory or condolatory character, 
couched in complimentary language which is without signfication. 
They are written in the Department by some officer or clerk who 
understands the art of correctly turning the sentences and following 
the prescribed forms. The Continental Congress wrote many of 
these letters. 

The following, which is one of the earliest signed by the Presi- 
dent, was written in consequence of the official news of the death of 
the Dauphin of France.'° It is warmer in tone than is customary, 
but does not differ in style from a letter at the present day from 
the President to a head of government. 


To the King of France. 
Great and beloved Friend and Ally. 
By the change which has taken place in the national Government of 
the United States, the honor of receiving and answering your Majesty’s 


10 Bureau of Indexes and Archives, Letters of Credence. 
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letter of 7th of June, to * the President and Members of Congress,” has 
devolved upon me. 

The painful event communicated in it, could not fail to affect the 
-ensibility and excite the Regret of the People of the United States, who 
lave so much reason to feel an Interest in whatever concerns the Happi- 
ness of vour Majesty, your Family and Nation. They. very seriously 
condole with you on the occasion and are sensible how greatly the Mis- 
fortune must have been enhanced by those Qualities in the Dauphin, 
which promised to have rendered that Prince a Blessing, not only to his 
Family, but to his Nation. 

Permit me to assure your Majesty of the unceasing Gratitude and 
Attachment of the United States, and of our Prayers that the Almighty 
will be pleased to keep you, our Great and beloved Friend and Ally, under 
his constant Guidance and Protection. 

New York the ninth day of October 1789. 
G°. WASHINGTON. 
[Sealed on the outside. | 


Another class of President’s letter of greater importance is the 
“letter of credence’ given to an American diplomatic representa- 
tive to present to the head of the government to which he is ac- 
credited. The form has undergone no changes. 


To the Queen of Portugal. 
Great and good Friend, 

Desirous to promote a friendly and useful intercourse between the 
subjects of your Majesty and the Citizens of these states, and to give 
proofs of our good will and consideration towards your Majesty, | have 
named David Humphreys, one of our distinguished citizens, Minister 
Resident for the United States of America near your Majesty. He 
knows the interest we take, and shall ever take, in your prosperity and 
happiness; and I beseech your Majesty to give entire credence to what- 
ever he shall deliver on our part, and most of all when he shall assure 
you of the sincerity of our Friendship. 

I pray God to keep you, Great and Good Friend under his holy 
protection. 

Written at Philadelphia the twenty-first of February 1791. 

Your Good Friend, 
G°. WASHINGTON. 
By the President: 
TH. JEFFERSON. 


The letters of credence and ceremonious letters are prepared in 
the Diplomatic Bureau and recorded in the Bureau of Indexes and 


Archives. 
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As the bureau in which all commissions are recorded the Bureau 
of Appointments prepares and records the commissions of clerks. 
The form of appointment observed by the first Secretary is given in 
a previous number of this JournaL (January, 1909, p. 148). 
Slight modifications have occurred since. 

In 1817 it was as follows: 

In pursuance of authority under the Act of Congress passed on the 
eleventh day of September, 1789, entitled “An Act for establishing the 
salaries of the executive officers of the government with their assistants 
and clerks,” I do hereby appoint John Bailey, a clerk in the Department 
of State. 


Given under my hand at Washington this first day of October 1817. 
JOHN Quincy ADAMS. 


In 1870 it was as follows: 


DEPARTMENT OF STATE, 
Washington /st June, 1870. 

I hereby appoint Sevellon A. Brown of New York, to be a clerk of the 
fourth class, in the Department of State, of the United States, during 
the pleasure of the Secretary of State for the time being, with a salary 
at the rate of eighteen hundred dollars per annum. 

HaMILton Fisn, 
Secretary of State. 


After the enactment of the Civil Service Law it became: 
July 24, 1884. 
The United States Civil Service Commission having certified to me 
that Edward C. Stewart of the District of Columbia has satisfactorily 
passed an examination in pursuance of the provisions of Section 5, Rule 
VII of the Civil Service Rules, I hereby appoint him &e 


the words ‘* during the pleasure of the Secretary of State” being 
omitted. 

The existing form states how the vacancy which is being filled was 
occasioned, 

DEPARTMENT OF STATE, 
Washington, 
May 8, 1907. 

I hereby appoint Wilbur J. Carr to be Chief Clerk of the Department 
of State, with a salary at the rate of three thousand dollars per annum 
under the provisions of Civil Service Rule XI, vice Charles Denby, 
promoted. 

Root, 
Secretary of State. 
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Every clerk or officer serving under the government is required 
after his appointment and before he enters upon his duties to take 
the oath of allegiance. The early forms used have been given before 
(see this JourNnaL, January, 1909, p. 150). The Act of August 
6, 1861,!! formulated the iron clad oath: 

do solemly swear that I will support, 
protect, and ‘defend the Constitution and Government of the United 
States against all enemies, whether domestic or foreign; and that I will 
bear true faith, allegiance, and loyalty to the same, any ordinance, reso- 
lution, or law of any State, convention or legislature to the contrary 
notwithstanding; and, further, that I do this with a full determination, 
pledge, and purpose, without any mental reservation or evasion what- 
ever; and, further, that I will well and faithfully perform all the duties 
which may be required of me by law so help me God. 

This was repeated by the Act of May 13, 1884,?? and the one 
form prescribed by 1757 of the Revised Statutes remains: 

I do solemnly swear that I will support and defend the Constitution 
of the United States against all enemies foreign’ and domestic; that I 
will bear true faith and allegiance to the same and that I take this 


obligation freely without any “imental reservation or purpose of evasion 
and that I will well and faithfully perform the duties of the office upon 


which I am about to enter. 

Not only is every one appointed to office required to take this 
oath; but he is required to take a fresh oath every time he may be 
promoted and receive a new commission. 

The Bureau of Appointments not only has charge of appoint- 
ments to office, but of resignations, dismissals and suspensions and 
records the dismissals and suspensions. It was an irregular custom 
in the earlier days of the government for an officer who resigned 
to return the commission under which he served to the appointing 
power. When General Washington resigned as Commander-in- 
Chief of the American Army in 1783 he handed his commission 
to the President of Congress and it is now a part of the archives 
of the Continental Congress. When Robert Smith resigned as 
Secretary of State in 1811 he handed his commission to President 
Madison. There are or were a number of resigned commissions 


1112 Stat. 326. 
12 23 Stat. 22. 
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among the archives of the Department. In 1831, when John Branch 
resigned as Secretary of the Navy under Andrew Jackson, he sent 
his commission to the President, who returned it saying: “ It is 
your own private property, and by no means to be considered part 
of the archives of the government. Accordingly | return it.” There 
are no instances in recent years of the surrender of the commission. 
If a resigning officer should send the document to the President or 
the Department it would be the duty of either to return it to him. 

Not only the resignations from office but the applications anc 
recommendations for office are part of the archives of this bureau. 
These papers relate to all offices which are or were under the juris 
diction of the Department and are addressed to either the Presi- 
dent or the Secretary of State. Some Presidents have filed all 
papers, even of the most intimate and confidential character, relat- 
ing to appointments with the Department; but others have carricc 
many such papers away as their personal correspondence. They 
form an interesting index to the attitude of publie opinion toward: 
executive offices. Applications and recommendations in the firs 
administration fall under five heads.'* 

First. Those which relate exclusively to the fitness of the appli- 
cant for the duties of the office, this group being much the largest. 

Second. Those in which the performance of military service con- 
stitutes one of the reasons advanced for asking for the office. 

Third. Those in which continuance in an office, already existent 
under the old government is asked. 

Fourth. Those in which the necessitous circumstances of the appli- 
cant are advanced as a reason, and 

Fifth. Those in which the political opinions of the applicant are 
brought forward as a reason for his appointment. 

The fifth group was much the smallest under Washington. It was 
still insignificant under John Adams; it became large and important 
under Thomas Jefferson; it sank into insignificance under James 
Madison, James Monroe and John Quiney Adams, and loomed 
into overweening proportions under Andrew Jackson. Thereafter 


13 See Calendar of Applications and Recommendations for Office During the 
Presidency of George Washington (Hunt), Government Printing Office, 1901. 
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it rose and fell, being always, however, large, until in the past seven 
vears it has dwindled rapidly. Its size is, of course, affected by 
the political character of the Secretary of State as well as the Presi- 
dent, some secretaries having been more active participants in dis- 
pensing patronage than others. 

The applications under General Washington, being wholly of 
historical interest, were, in 1909, deposited by the Department in 
the Manuscripts Division of the Library of Congress. 

It was a custom begun by General Washington and generally 
observed thereafter until President Cleveland’s second term in 1898 
to answer no letters soliciting or recommending to oftice.'* Since 
then the correspondence on the Department’s part has taken the 
briefest form being no more than a line of acknowledgment of the 
receipt of the papers. 

Huvunrv. 


[The next section will continue the inquiry into the duties of the 


Department. | 


14 Works of John Adams, IX, 577; Writings of Jefferson (Ford), IX, 313. 
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EDITORIAL COMMENT 


JOINT RESOLUTION TO AUTHORIZE THE APPOINTMENT OF A COMMISSION 
IN RELATION TO UNIVERSAL PEACE 

On June 25, 1910, the Congress of the United States passed unani 
mously the following joint resolution : 

Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled, That a commission of five members be appointed 
by the President of the United States to consider the expediency of utilizing 
existing international agencies for the purpose of limiting the armaments of the 
nations of the world by international agreement, and of constituting the com- 
bined navies of the world an international force for the preservation of universal 
peace, and to consider and report upon any other means to diminish the ex- 
penditures of government for military purposes and to lessen the probabilities 


of war. 
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In his annual message to Congress, dated December 6, 1910, President 
Taft stated: 

I have not as yet made appointments to this commission because I have 
invited and am awaiting the expressions of foreign governments as to their 
willingness to cooperate with us in the appointment of similar commissions or 
representatives who would meet with our commissioners and by joint action 
seek to make their work effective. 

It is impossible to overstate the importance of the joint resolution 
and the action of the President taken upon it. The mere statement 
of the resolution and the President’s action shows that international! 
peace is no longer to be the concern of unofficial and irresponsible peace 
enthusiasts, but that responsible statesmen in office, under the pressure 
of enlightened and persistent public opinion, are henceforth to devote 
their time and energy to the advancement of international peace. The 
cause has not merely become respectable; it has become official, and 
measures for its realization are to figure in governmental programmes 
of the future. 

The Ladds and the Burritts, the Channings and the Sumners, and 
the devoted band of pacifists have not lived in vain, although, as always 
happens, they are not permitted to see the realization of the plans which 
they outlined and for which they suffered endless ridicule and unsparing 
scorn at the hands of the so-called practical people who revel in the past 
and whose eyes are blinded to the future and its measureless promise. 

An analysis of this epoch-making document shows that its fundamental 
purpose is universal peace, which is evidently considered by Congress as 
possible; for, if it is not possible, how is it to be preserved? War is to 
be prevented, for war is inconsistent with peace and its preservation. 
Hence a state of things in which war may not exist is contemplated as 
possible by Congress. This, likewise, is a great advance, because practical 
people too often consider war as inevitable, as something inherent in the 
human race and without which mankind could not live or civilization 
endure. “A perpetual peace,” said Von Moltke, “is a dream and not 
even a beautiful dream. War is one of the elements of order in the 
world established by God. The noblest virtues of man are developed 
therein. Without war the world would degenerate and disappear in the 
morass of materialism.” Yet, the Congress, composed of eminently 
practical people, gives the professional soldier the lie. 

In the next place, Congress evidently considers armaments as a 
menace to universal peace, because the purpose of the resolution is to 
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preserve peace, which is regarded as already existing. If Congress con- 
sidered armament as peace-preserving, it would not have proposed its 
limitation. On the contrary, Congress would have suggested its increase, 
on the theory that the greater the armament the greater is the guarantee 
of peace which it is the purpose of the resolution to preserve. This is an 
important declaration, for it recognizes the fact, patent to the man in 
the street, that armament is for use, not for ornament. The decrease of 
armament, not its increase, is peace-preserving; and, therefore, arma- 
ment must be limited. But reduction by any one nation, or by any 
group of nations, is not sufficient. All nations should reduce their 
armament, not by separate, but by international, agreement. 

The United States knows by experience that the limitation of arma- 
ment is an unmixed good, and that an undefended boundary line is not 
an incitement to invasion. The Rush-Bagot agreement of 1817, limited 
the naval force to be maintained upon the Great Lakes by Great Britain 
and the United States to the following vessels on each side: 

On Lake Ontario, to one vessel not exceeding one hundred tons burden, and 


armed with one eighteen pound cannon. 
On the Upper Lakes, to two vessels not exceeding like burden each, and 


armed with like force. 
On the waters of Lake Champlain, to one vessel not exceeding like burden, 


and armed with like force. 
All other armed vessels on these lakes shall be forthwith dismantled, and no 


other vessels of war shall be there built or armed. 


Argentine and Chile did not fly at one another’s throats because they 
agreed to limit, and actually did limit, their armaments for a period of 
years... What two have done, others may do. An arbitration treaty 
between two, and by the nations as a whole in groups of two, may be 
merged into a general agreement between all nations to arbitrate their 
differences. The French maxim ce n’est que le premier pas qui coute is 
applicable with this difference: the first step does not cost but saves. It 
is the glory of Great Britain and the United States that they agreed 
upon a limitation of armaments upon boundary waters at the close of a 
war, and that the agreement stands to-day as it did almost a century ago, 


1 Treaty of May 28, 1902, and special protocol of January 9, 1903, by virtue 
of which a part of the fleets of the two countries was dismantled, the armed 
cruisers in course of construction on account of the respective governments were 
sold upon the docks, and the countries agreed for a period of five years to abstain 
from the acquisition of vessels of war. See SUPPLEMENT to this JouRNAL, Vol. 1, 


pp. 294 and 297 (July, 1907). 


436 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


secure in the affections and the enlightened judgment of the two natious. 


War has not resulted from his concession to reason, and we shall never 
know how much the absence of aggressive armaments has contributed to 
the hundred years of peace between the two countries which it is pro 
posed to celebrate in an appropriate manner. Guns are made to shoot 
just as the knife is made to cut, and we know that the knife in careless 
hands does cut. A boy will whittle if he has a knife, and if the stick is 
not forthcoming it is provided; and nations in their foreign relations are 
little better than children. 

But to revert to the resolution. The limitation of armament is not 
only a means to universal peace and its preservation, but it lessens mili- 
tary expenditures. The Congress evidently regards military expenditures 
as an evil, because they are to be diminished. Such expenditures can not 
be considered by the Congress as conducive to peace, otherwise they 
should not be diminished. If increased military expenditures would 
usher in universal peace and preserve it when existing, then the Congress 
should not advise that military expenditures be diminished. 

In the same way, if war really brings about peace, that is to say, if 
war is in the interest of peace, it would seem unwise to lessen the prob- 
abilities of war, for by so doing a guarantee for peace is ruthlessly 
brushed aside. Evidently the Congress is not impressed by war as an 
agency of peace, and in rejecting the maxim “If you want peace pre- 
pare for war” it seems to prefer another doctrine “ If you want peace 
prepare for peace.” 

The Congress looks to existing agencies for the accomplishment of its 
purpose, but it goes on to consider the advisability of forming an inter- 
national force by combining the navies of the world. Armaments are 
to be limited by international agreement, military expenditures are to be 
diminished, the probabilities of war are to be lessened, and, most astound- 
ing of all, an international force is contemplated “ for the preservation 
of universal peace ~ based apparently upon the principles of international! 
justice and in pursuance of international agreement. 

For the hip-pocket method of the mining camp and the groups of 
battleships that prowl about and infest the seas, a supreme international 
force is to be created which, under central direction, will repress lawless- 
ness and disorder and make the practice of nations conform to their 
peaceful professions. Independence slips into interdependence, and dis- 
organization assumes the stately form of international organization. 
It matters not that the day of realization be far distant: the Congress 
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contemplates seriously such a transformation and directs its commission 
to consider it, and the President of the United States has already 
sounded the nations of the world upon the proposition. In a word, one 
government, not the least respected or the least influential in the family 
of nations, and which can not be accused of acting under a sense of fear 
for it has a vast ocean to the east and west and pacific neighbors to the 
north and south, has risen to the epportunity of leadership. 

The first peace society was founded in New York while our country 
was unfortunately at war with Great Britain and while the echoes of 
Waterloo were in the air. The movement towards peace has grown from 
modest beginnings and its gospel has been preached in all quarters of tli: 
globe. War is on the defensive. Its partisans are alarmed. The vast 
armaments and the well-nigh incalculable expenditure for its mainte- 
nance are solemnly declared by its partisans to be solely in the interest 
of peace. “ O, Liberty, what crimes are committed in thy name!” But, 
notwithstanding increased armies and navies, the military spirit as such 
is decreasing. This fact, for fact it is, does not rest upon the assertions 
of the pacifists. It is the confession of the partisans of 

The simple plan, 
That they should take who have the power, 
And they should keep who can. 


Thus, an American militiaman recently stated that the military spirit 
in America is at a low ebb and gave as his reasons: 

The influence of Andrew Carnegie and his peace fund of $10,000,000. 

The Lake Mohonk Peace Conference and similar movements. 

The hostile attitude of women public school teachers for military drill and 
military spirit in schools. 

The hostility to things military by the Boy Scouts of America. 

The great tendency to commercialism, and worship of the dollar. 

The large amount of time consumed by social obligations. 

The jealous hostility of the average wives to the amount of time that their 
husbands must give to military interests and affairs. 

The large amount of ridicule to which military officers are subjected. 

The large number of fraternal organizations that are permitted to wear 
gorgeous military uniforms to the disadvantage of the plainer uniforms now 
used by soldiers. 

The lack of education in part of the general public in regard to military 
affairs. 

It is not known what replies the Powers are making to President 
Taft’s cireular informing them of the joint resolution. Whether they 


are sympathetic or unsympathetic matters little. The war system is at 
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bay, and the sharp tooth of time will reach a vital spot. Our peace-loving 
President is backed by a peace-loving people, and it is a source of com- 
fort and consolation that the Mother Country has not turned a deaf ear 
to the entreaty of the First Born, for Sir Edward Grey has solemnly 
stated from his place in the House of Commons, as the mouthpiece of 
the British Government and as Secretary of State for Foreign Affairs: 
Unless the incongruity and mischief [of mounting military costs] be brought 
home not only to the heads of men generally but to their feelings as well, * * * 
the rivalry will continue and it must in the long run break down civilization. 
You are having this great burden piled up in times of peace, and if it goes on 
leaps and bounds as it has done in the last generation it will 
There are those who think that it will lead to war precisely 
I think it much more likely that the 


increasing by 
become intolerable. 
because it is already becoming intolerable. 
burden will be dissipated by an internal revolution, by a revolt of the masses of 
men against taxation. 

At the close of the debate a motion welcoming the establishment of 
international armaments, that is, the creation of an international police 
for the maintenance of general peace, was carried by a vote of 276 to 56. 


THE RED CROSS IN CIVIL WARS. 

Article 24 of the Geneva Convention of 1906 declares that the pro- 
visions of the said convention are obligatory only upon the contracting 
Powers in case of war between two or more of them, and are not binding 
if only one of the Powers is a party to the treaty; in other words, the 
convention can not become operative as respects the sick and wounded in 
war unless two or more signatory Powers are parties to the conflict. 

But what as to the application of the principles that must govern Red 
Cross activities in a case of civil disturbance within a State or its depend- 
encies? Supposing on the one hand that the State where some are in 
revolt is not a party to the treaty ? 

The precedents for the intervention of the Red Cross of neutral States 
in civil wars are several, notably the activity of the Dutch Red Cross with 
the Boer forces in South Africa, the American Red Cross with the 
Cubans in their last revolt against Spain, the recent instance of aid given 
to Nicaraguan wounded prisoners, and to the families of the victims of 


Turkish atrocities in Armenia. 

The existence at this moment of an attempt to overthrow the Govern- 
ment of Mexico and the apparent existence of much suffering by the sick 
and wounded emphasizes the pertinency of the question stated. 
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In all the cases cited, except Nicaragua, the states within whose terri- 
tories the strife existed were parties to the Red Cross Convention, but 
unquestionably the states in question, whether or not signatories to the 
convention, properly could if they saw fit, and certainly should in the 
cause of humanity, apply the principles of the convention to the sick and 
wounded, not only of their own armies but so far as possible to those of 
the insurgent forces. 

But in most civil conflicts, and especially in the earlier stages of them, 
the power whose acts are impeached and whose authority is disputed is 
inclined to make light of the disturbance and to treat the rebels or revolu- 
tionists without mercy — rebels whose lives are forfeit. At the beginning 
of the Civil War in the United States the Federal Government early in 
the conflict announced and proceeded on the theory that the officers and 
sailors of the Confederacy were pirates, but it very soon became manifest 
that those in revolt would exact and were able to enforce reprisals man 
for man. The position taken by the Federal Government that by rebel- 
lion the lives of the Confederates were forfeit was abandoned ; before the 
conflict had lasted six months the belligerents had arranged cartels and 
were exchanging prisoners under flags of truce, and very soon thereafter 
were reciprocally recognizing the neutrality of surgeons and chaplains 
and mutually respecting hospital flags. But notwithstanding the federal 
recognition of belligerency of the revolted States in effect if not in express 
terms, the delegate of the United States to the first International Con- 
vention at Geneva, in 1864, was instructed by Mr. Seward, Secretary of 
State, that if representatives accredited by the States in revolt should be 
received there the delegate from the United States would at once with- 
draw. 

These facts suggest the further inquiry, which is certainly pertinent — 
supposing that the United States had been in 1861 a party to a treaty 
in terms the same as the actual convention of 1864, should the supposed 
American Red Cross — having adequate means — have tendered its ser- 
vices to the Confederate sick and wounded, would they have been per- 
mitted by the Union authorities to cross the lines? It would seem that 
the response could only be in the affirmative if the watch-words of the 
Red Cross “ Neutrality ” “ Humanity ” were to inspire the answer. 

In the supposititious case, could the Union authorities properly have 
refused permission for Canadian Red Cross aid to have crossed into the 
Confederacy for pursuit of its humane object? Mr. Seward could not 
permit his own appointee to take part in the deliberations for forming a 
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Red Cross in 1864 if a Confederate delegate had a seat in the body. It 
would seem that he would quite likely have denied permission of a Can- 
adian relief society to have traversed the territory of the United States, 
but that was nearly a half century ago. 

Among barbarous peoples at war no prisoners are taken, and the 
wounded are dispatched. If such barbarities are practiced by one party 
to the struggle, they are almost certainly duplicated by the other in 
reprisal. If the hostilities in Mexico are conducted in this barbarous 
manner, which is inconceivable, then there is no place with their armies 
for Red Cross helpers of a neutral state. 

If a condition of belligerency should be conceded to the Mexican 
insurgents and their supreme authorities should make public announce- 
ment to the world that the principles of the Geneva Convention and of 
the laws of war in general would be strictly applied in their treatment 
of the sick, wounded and prisoners, and the same authorities should ask 
for Red Cross help of neutrals, then there would seem to be no good 
reason why, with the approval of the government of the state whose Red 
Cross offered aid, the supreme authorities of the other belligerent being 
notified, the assistance should be withheld; but the strict observance of 
such preliminaries seems to be necessary before the Red Cross of one 
country can assume to operate within the territory of another. 

As before stated, the Geneva Convention has reference only to inter- 
national relations, but it would seem that there should be no insuperable 
difficulty of adapting the principles of it to a state of war existing within 
a state if as an essential precedent action the belligerency of the in- 
surgents and of their establishment of a provisional government be 
recognized. 


HONORABLE CHANDLER P. ANDERSON — TEE NEW COUNSELLOR FOR THE 
DEPARTMENT OF STATE 


The foreign relations of the United States have in the past few vears 
so increased both in volume and extent that it is well-nigh impossible 
for a Secretary of State, however devoted and however industrious, to 
handle in detail the various problems which arise and which must be 
decided in the light of precedent and practice. It was possible in the 
earlier history of this countrv for a Secretary of State to do this. but 
now a consideration of each and every problem as it arises would so over 
whelm the Secretary of State with the details of the Department t!a 
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he would have little time to outline the policy which the United States 
should pursue under his guidance and to take a broad and enlightened 
survey of the international relations of the United States. 

It is, therefore, essential that the Secretary of State should be sur- 
rounded by an able and competent staff to which the various problems 
should be submitted so that the Secretary of State could rely upon the 
care and accuracy with which these problems, often of a routine nature, 
had been handled by his assistants and defer to their judgment in 
matters entrusted to them. It is especially desirable that the Secretary 
of State should have a Counsellor of experience, familiar, if possible, 
with the best traditions of the Department of State, and fitted by 
experience, training and native ability to advise the Secretary in those 
delicate and complicated matters which arise in the Department and 
which must be settled as much by tact as by diplomatic precedent. 
Secretary Knox has fortunately secured the services of such an advisor 
in the person of the Honorable Chandler P. Anderson, who was ap- 
pointed Counsellor for the Department of State, December 16, 1910. 

Mr. Anderson is still a very young man. He was born in 1866 and 
has many vears of public service before him. Young in years, he is, 
nevertheless, old in experience. In 1896-1897 he was secretary of the 
sering Sea Claims Commission. In the following year he was secretary 
of the Anglo-American Joint High Commission for the settlement of 
Canadian questions, and he has handled with conspicuous success the 
various outstanding questions which have arisen in the past decade be- 
tween Canada and the United States. For example, as special counsel 
to Secretary Root, Mr. Anderson negotiated in conjunction with the 
Secretary of State the treaty concerning the fisheries in the waters con- 
tiguous to the United States and Canada of April 11, 1908; the treaty 
for the more complete definition and demarcation of the boundary be- 
tween the United States and Canada of April 11, 1908; the treaty 
providing for wrecking and salvage in boundary waters and the con- 
vevance of prisoners between the United States and Canada of May 18, 
1908; the treaty regulating the use of boundary waters and for the settle- 
ment of disputes along the boundary between the United States and 
Canada of January 11, 1909: the North Atlantic coast fisheries arbitra- 
tion treaty of January 27, 1909: and, under the direction of Secretarv 
Knox, the Passamaquoddy Bay boundary treaty of Mav 21, 1910. 

Mr. Anderson has not confined himself to the drafting of treaties. 
He has had wide experience in the settlement of outstanding difficulties 
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by arbitration, for in the year 1903 he was one of the counsel for the 
United States before the Alaskan Boundary Commission. More recently, 
Mr. Anderson prepared the case of the United States in the North 
Atlantic Coast Fisheries Arbitration, which was submitted to the Hague 
in June, 1910, and appeared as Agent for the United States in this very 
important arbitration. As this case is so familiar to the readers of the 
JOURNAL,* it is unnecessary to do more than to refer to it, and to state, 
in this connection, that the arbitration settled a controversy contem- 
poraneous with the recognition of the independence of the United States 
by Great Britain and which at times threatened the peaceable relations 
of the two countries. 

Mr. Anderson’s appointment is a matter of congratulation to the 
AMERICAN SOCIETY OF INTERNATIONAL Law, of which he was one of the 
founders and of which he is Treasurer, and it is a source of gratification 
to the AMERICAN JOURNAL OF INTERNATIONAL Law, of which Mr. 
Anderson is an editor, and to which he has contributed both signed 
articles, notably “ The Extent and Limitations of the Treaty-Making 
Power under the Constitution ” in the July, 1907, issue, and unsigned 
editorial comments, besides editing the issue of the JourNaAL for July, 
1907. 


THE NEW JAPANESE TREATY OF COMMERCE AND NAVIGATION 


For the past few years the relations between Japan and the United 
States have been a source of anxiety to the friends of peace in both 
countries, and foreign statesmen, diplomats and publicists have predicted 
war between Japan and the United States and have expressed their 
astonishment that the United States should not see that war in the im- 
mediate future is inevitable, and hasten to place our country upon a war 
footing. The fear of war is of recent years; indeed, it dates from the 
strained relations between Japan and the United States due to the so- 
called school controversy at San Francisco in 1906, the presence of 
Japanese laborers on the Pacific Coast and their competition with Ameri- 
can labor, and the policy of Japan in Manchuria, which was considered 


* See article in the January, 1911, number by Robert Lansing, editorial in the 
October, 1910, number, page 903, and award of the arbitral tribunal, same num- 
ber, page 948. 

1 See editorials in this JOURNAL, Vol. 1, page 150 (January, 1907) and address 
of Honorable Elihu Root, Proceedings for 1907, page 43, and this JouRNAL, Vol. 
1, page 273 (April, 1907). 
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to be inconsistent with the “ open door” policy formulated by Secretary 
Hay and accepted by the European Powers with interests in China. 

The friendship which has existed between Japan and the United 
States since the island empire opened its doors to foreign commerce, the 
sympathy which the American people have always manifested for the 
progress and prosperity of Japan, notably in its gigantic struggle with 
Russia, have apparently been overlooked, as if a temporary disagreement 
upon a few minor, though embarrassing, questions, could permanently 
menace a friendship of governments and peoples which has existed for 
more than half a century. Apparently the pessimists have overlooked 
also the satisfactory adjustment of the labor problem by which Japan 
agreed to restrict the emigration of Japanese laborers to the United 
States,? the conclusion of the arbitration convention of May 5, 1908 * by 
which the two countries agreed to submit to arbitration “ differences 
which may arise of a legal nature, or relating to the interpretation of 
treaties existing between the two contracting parties and which it may 
not have been possible to settle by diplomacy ” (Article I), and the notes 
exchanged between Japan and the United States on November 30, 1908,* 
by which the two governments pledged themselves to the maintenance of 
general peace, the encouragement of free and peaceful development of 
their commerce in the Pacific Ocean, the maintenance of the existing 
status quo, the defense of the principle of equal opportunity for com- 
merce and industry in China, the resolution “ reciprocally to respect the 
territorial possessions belonging to each other” and the determination 
to support “ by all pacific means at their disposal the independence and 
integrity of China and the principle of equal opportunity for commerce 
and industry of all nations in that empire.” 

It is not necessary to recount the development of Japan since the 
treaty of 1854 between Japan and the United States by which the island 
kingdom opened its doors to the foreigner. It is sufficient to note that 
the desire of the Japanese Government was to take its place as an equal 
in the family of nations. The treaty of November 22, 1894,° between 
the United States and Japan, and the similar treaties concluded at 
approximately the same time by Japan with the principle nations of the 


2 See editorial in this JouRNAL, Vol. 1, page 449 (April, 1907). 
3 Printed in SUPPLEMENT, Vol. 2, page 301 (1908). 

4 Printed in this JouRNAL, Vol. 3, page 168 (January, 1909). 

5 Printed in SUPPLEMENT, p. 106. 
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world,® marked the beginning of a new era; for, although extraterri 
toriality was acknowledged to exist in Japan in favor of the contracting 
countries, it was distinctly provided that extraterritoriality and all other 
evidences of inferiority should disappear within a prescribed period of 
time so that legally and actually Japan should assume a position of 
absolute equality with the most favored members of the family of 
nations. Thus, while the treaty of commerce and navigation concluded 
November 22, 1894, between Japan and the United States recognized 
extraterritoriality and the consular jurisdiction of the United States 
within Japanese territory, Article 18 provides that from the date 
on which the treaty goes into operation (July 17, 1899) it shall be 
substituted for the treaties of March 31, 1854, July 29, 1858, June 25, 
1866, July 25, 1878, 

and all arrangements and agreements subsidiary thereto concluded or existing 
between the high contracting parties; and from the same date such treaties, con 
ventions, arrangements and agreements shal] cease to be binding, and, in con 
sequence, the jurisdiction then exercised by courts of the United States in Japan 
and all the exceptional privileges, exemptions and immunities then enjoyed by 
citizens of the United States as a part of, or appurtenant to such jurisdiction, 
shall absolutely and without notice cease and determine, and thereafter all such 
jurisdiction shall be assumed and exercised by Japanese courts. 


It is furthermore provided by Article 19: 

This treaty shall go into operation on the 17th day of July, 1899, and shall 
remain in force for the period of twelve years from that date. 

Either high contracting party shall have the right, at any time thereafter to 
give notice to the other of its intention to terminate the same, and at the 
expiration of twelve months after such notice is given this treaty shall wholly 
cease and determine. 

The meaning of this treaty is perfectly plain. Japan is henceforth to 
be an equal among equals and is to be treated as such, and it is obvious 
to the veriest tyro in international politics that Japan should seize the 
earliest opportunity, namely, the expiration of the conventional time- 
limit, to abrogate any and all treaties which contain references to the 


6 These treaties were as follows: Austria-Hungary, December 5, 1897: 
Belgium, June 22, 1896; Denmark, October 19, 1895; France, August 4, 1896; 
Germany, April 4, 1896; Great Britain, July 16, 1894; Italy, December 1, 1894; 
Netherlands, May 2, 1896; Peru, March 20, 1895; Portugal, January 26, 1897; 
Russia, June 8, 1895; Spain, January 2, 1897; Sweden and Norway, May 2, 
1896; Switzerland, November 10, 1896. They may be found printed in Treaties 
and Conventions beticeen the Empire of Japan and other Powers, compiled by 
the Foreign Office, 1899. 
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past condition of inferiority, and to replace them by treaties which 
recognize the perfect and absolute social, political and international 
equality of Japan. 

It is natural that Japan should wish to begin with the United States 
and that it should desire the treaty to be concluded with the United 
States to contain no element or suggestion of inferiority. A satisfactory 
treaty with the United States might serve as a model for the treaties to 
be negotiated with European Powers, and Japan would naturally be 
unwilling that this treaty should contain any provision inconsistent with 
its present position in the family of nations. It is, of course, easy to 
understand that European nations would be unlikely to insist upon 
clauses restricting Japanese immigration and subjecting Japanese sub- 
jects to the police power of the various countries, because, if for no other 
reason, Japanese subjects do not frequent European countries in suffi- 
cient numbers to call attention to their presence. 

At the same time it is an advantage to the United States to be the 
first to conclude such a treaty, because such a treaty would be a formal 
recognition of the fact that the foreign nation most closely and inti- 
mately associated with Japan can discover no impropriety in negotiating 
upon a basis of absolute and reciprocal equality. It was, therefore, the 
part of wisdom and of enlightened statesmanship to abrogate the treaty 
of 1894 and in the new treaty to omit any reference to the condition of 
inferiority which, however well-founded it may have been in theory, has 
long ceased to exist in fact. It was essential that the last paragraph of 
Article II of the treaty of 1894 should find no place in the new treaty, 
for its language, if not inconsistent with absolute equality, has been 
interpreted in such a way as to strain the otherwise friendly relations of 
the two countries. The paragraph referred to is as follows: 

It is, however, understood that the stipulations contained in this and the 
preceding article do not in any way affect the laws, ordinances and regulations 


with regard to trade, the immigration of laborers, police and public security 
which are in force or which may hereafter be enacted in either of the two 


countries. 

If a provision of this kind be advisable, it is not necessary that it be 
incorporated in the formal treaty, where its presence would attract atten- 
tion and seem to suggest an inequality which it was the purpose of the 
treaty to negative or eliminate. Therefore, the treaty concluded on 
February 21, 1911, contains no such stipulation; but, in signing the 
treaty, the Japanese Ambassador, authorized by his government, expressly 


declared 
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that the Imperial Japanese Government are fully prepared to maintain with 
equal effectiveness the limitation and control which they have for the past three 
years exercised in regulation of the emigration of laborers to the United States. 


The good faith and honor of Japan are, therefore, pledged to regulate 
in a satisfactory manner the emigration of its laborers to the United 
States, and by this simple provision, which does not appear in the treaty 


itself, the causes of possible difficulty are removed. 

From the standpoint of Japam, such a clause was unacceptable in the 
treaty because it would not only prevent it from serving as a model for 
treaties to be negotiated with other countries, but might produce a feel- 
ing of friction and unrest at home. From the American point of view, 
such a clause is unnecessary, because it is the undoubted right of any and 
every nation to determine at its sovereign pleasure whi shall or shall not 
be admitted to its territory and to prescribe the conditions of admission 
as well as the terms upon which residence shall be permitted. Thus, in 
the case of Nishimura Ekiu v. United States, 142 U. 8. 651, 659, the 
Supreme Court said: 

It is an accepted maxim of international law, that every sovereign nation has 
the power, as inherent in sovereignty, and essential to self-preservation, to forbid 
the entrance of foreigners within its dominions, or to admit them only in such 
cases and upon such conditions as it may see fit to prescribe. In the United 
States, this power is vested in the national government, to which the Constitu 
tion has committed the entire control of international relations, in peace as wel] 
as in war. It belongs to the political department of the government, and may 
be exercised either through treaties made by the President and Senate, or 
through statutes enacted by Congress. 


Again, in the earlier case of Chae Chan Ping v. United Stales, 159 


U. 8. 581, Mr. Justice Field, speaking for the Supreme Court of the 
United States, said: 

Those laborers are not citizens of the United States; they are aliens. That 
the Government of the United States, through the action of the legislative 
department, can exclude aliens from its territory is a proposition which we do 
not think open to controversy. Jurisdiction over its own territory to that 
extent is an incident of every independent nation. It is a part of its independ- 
ence. If it could not exclude aliens, it would be to that extent subject to the 
control of another power. 


Such, also, is the law as laid down by the highest British court in 
Musgrove v. Chun Teeong Toy, App. Cas. (1891), 272, 282, 283. 

In accord with the judgment of the Supreme Court and the English 
court are the opinions of the leading writers on the law of nations, and 
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from the many three may be selected as typical expressions of the usage 
and practice in such cases: 

Every nation has the right to refuse to admit a foreigner into the country, 
when he can not enter without putting the nation in evident danger, or doing it 
a manifest injury. What it owes to itself, the care of its own society, gives it 
this right; and in virtue of its natural liberty, it belongs to the nation to judge 
whether its circumstances will or will not justify the admission of the foreigner. 
* * * Thus, also, it has a right to send them elsewhere, if it has just cause 
to fear that they will corrupt the manners of the citizens; that they will create 
religious disturbances, or occasion any other disorder, contrary to the public 
safety. In a word, it has a right, and is even obliged, in this respect, to follow 
the rules which prudence dictates. (Vattel’s Law of Nations, lib. 1, ¢. 19, §§ 
230, 231.) 

The government of each state has always the right to compel foreigners who 
are found within its territory to go away, by having them taken to the frontier. 
This right is based on the fact that, the foreigner not making part of the nation, 
his individual reception into the territory is matter of pure permission, of 
simple tolerance, and creates no obligation. The exercise of this right may be 
subjected, doubtless, to certain forms by the domestic laws of each country; but 
the right exists none the less, universally recognized and put in force. (Ortolan, 
Diplomatie de la Mer, lib. 2, c. 14 (4th ed.), p. 297.) 

It is a received maxim of international law, that the government of a state 
may prohibit the entrance of strangers into the country, and may therefore 
regulate the condition under which they shall be allowed to remain in it, or may 
require and compel their departure from it. (1 Phillimore’s /nternational Law 
(3d ed.), ec. 10, § 220.) 


The new treaty makes no mention of the right of either government to 
exclude laborers, but negatives in Article III] the exercise of extraterri- 
torial functions of consular officers, thus removing the limitation upon 
the independence and equality of Japan which appeared in the original 
text of the treaty of 1894 until modified by the operation of Article 18, 
which withdrew from consuls stationed in Japan the special privileges 
and immunities which consular officers enjoy in countries where extra- 
territoriality obtains. Thus consular officers shall “ on condition of reci- 
procity have the right to exercise the functions and enjoy the exemptions 
and immunities which are or may hereafter be granted to the consular 
officers of the same rank of the most favored nation.” 

It is unnecessary to examine in detail the treaty of February 21, 1911, 
the ratification of which was fortunately advised and consented to by the 
Senate of the United States within five days of its transmission to that 
body, or to specify in what other particulars it differs from the treaty of 
November 22, 1894, which it superseded, as the official texts of both 


— 
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treaties are printed for the readers convenience in the SUPPLEMENT to 
this number of the JOURNAL.’ 

It is well-nigh impossible to overestimate the importance of this treaty, 
both to Japan and the United States, for it removes from the foreign 
relations of both countries the only real menace to the maintenance of 
peace, and both countries are to be congratulated upon the fact that the 
statesmen in charge of their foreign relations have had the courage and 
the wisdom to meet and to solve a difficulty by means equally honorable 
to both nations. President Taft and Secretary Knox are especially to 
be congratulated for negotiating a treaty so just, honorable and equitable 
in all its parts, notwithstanding the fear that local interests might seem 
to certain sections of the country to be sacrificed to the greater interests 
of the country as a whole. That local interests did not oppose the treat) 
is evidence of the great caution and conciliatory manner in which Presi- 
dent Taft and Secretary Knox conducted the negotiations, and the fact 
that the treaty has been accepted without opposition by all sections of 
our country is evidence that public opinion may be confidently appealed 
to if the question at issue be fairly stated and discussed in advance of 
contemplated action. 

President Taft and Secretary Knox deserve well of their countrymen. 
for by this treaty they have shown a sincere and commendable desire to 
maintain peace based upon the principles of justice and a proper regard 
for the interests of a foreign and progressive country. 


THE CARNEGIE ENDOWMENT FOR INTERNATIONAL PEACE 


Mr. Carnegie’s munificent gift of ten million dollars and its income 
to advance the cause of peace was the subject of comment in the January 
issue of the JoURNAL, page 210. The trustees appointed by Mr. Carnegie 
met in Washington on March 9, 1911, and effected a permanent organiza 
tion in order to carry out the purposes of the trust. The trustees at this 
meeting unanimously adopted the following statement of the objects and 
purposes of the endowment, namely, “to advance the cause of peace 
among nations, to hasten the abolition of international war, and to en 
courage and promote a peaceful settlement of international differences.” 
Following this general statement, the trustees enumerated in a series of 
paragraphs the specific purposes of the endowment and the means and 


7 Pages 100 and 106. 
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instrumentalities by which the purposes of the trust will ve effected. 
These paragraphs read as follows: 

(a) To promote a thorough and scientific investigation and :tudy of the causes 
of war and of the practical methods to prevent and avoid it. 

(b) To aid in the development of international law, and a general agreement 
on the rules thereof, and the acceptance of the same among nations. 

(ce) To diffuse information, and to educate public opinion regarding the 
causes, nature and effects of war, and means for its prevention and avoidance. 

(d) To establish a better understanding of international rights and duties 
and a more perfect sense of international justice among the inhabitants of 
civilized countries. 

(e) To cultivate friendly feelings between the inhabitants of different coun- 
tries, and to increase the knowledge and understanding of each other by the 
several nations. 

(f) To promote a general acceptance of peaceable methods in the settlement 
of international disputes. 

(g) To maintain, promote, and assist such establishments, organizations, asso- 
ciations, and agencies as shall be deemed necessary or useful in the accomplish- 
ment of the purposes of the corporation, or any of them. 

(h) To take and hold such property, real or personal, and to invest and keep 
invested and receive and apply the income of such funds, and to construct and 
maintain such buildings or establishments, as shall be deemed necessary to 
prosecute and develop the purposes of the corporation, or any of them. 

(i) To do and perform all lawful acts or things necessary or proper in the 
judgment of the trustees to promote the objects of the corporation. 


An examination of the various activities of the endowment set forth 
in the paragraphs above quoted shows that they fall within three general 
groups: First, a careful study of the principles of international law 
involved in peace and its maintenance (b, d and f); second, a purely 
scientific study and investigation of the causes of war, for if war is to 
be avoided, the causes which have led to it must be studied and analvzed 
in all their aspects in order to determine “the practical methods to 
prevent and avoid it” (a); third, the propaganda to be undertaken by 
the endowment in order to realize the purposes for which it was created 
(c, e, go h). Paragraph (i) confers power upon the trustees generally 
to take action other than that specified in the preceding paragraphs in 
order to promote the objects of the endowment. 

The trustees adopted a set of by-laws and elected permanent officers 
to carry on the work of the endowment. The officers of the endowment 
are: Elihu Root, President; Joseph H. Choate, Vice-President ; James 
Brown Scott, Secretary; Walter M. Gilbert, Treasurer; executive com- 
mittee — Nicholas Murray Butler, John W. Foster, Andrew J. Mon- 
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tague, Henry S. Pritchett, Elihu Root, Chairman, James Brown Scott, 
Secretary, Charlemagne Tower; finance committee — Robert A. Franks, 
Samuel Mather, George W. Perkins, Chairman. 


VIRGINIA V. WEST VIRGINIA 


In the case of Virginia v. West Virginia, decided by the Supreme 
Court of the United States on March 6, 1911, the court again vindicated 
its claim to be considered as an international tribunal, because it decided 
a case between two equal, if not sovereign, States of the Union as if the 
controversy were international. 

Briefly stated, that part of Virginia which remained loyal to the Union 
was split off from the larger part of Virginia, then in rebellion, and 
erected into a State under the name of West Virginia. The State of 
Virginia was indebted at the time of the separation in the sum of thirty- 
three million dollars, and West Virginia by an ordinance agreed to 
assume and to extinguish 


a just proportion of the public debt of the 
Commonwealth of Virginia prior to the first day of January, 1861, to 
be ascertained by charging to it all State expenditures within the limits 
thereof, and a just proportion of the ordinary expenses of the State 
government, since any part of said debt was contracted.” 

Article eight, section eight of the Constitution of West Virginia pro- 
vided that “an equitable portion of the public debt of the Common- 
wealth of Virginia, prior to the first of January, in the year one thou- 
sand eight hundred and sixty-one, shall be assumed by this State: and 
the legislature shall ascertain the same as soon as may be practicable.” 

The debt assumed not having been paid, Virginia brought suit against 
West Virginia in the Supreme Court of the United States, and that 
tribunal through Justice Holmes, stated that “the case is to be con- 
sidered in the untechnical spirit appropriate for dealing with a quasi- 
international controversy, remembering that there is no municipal code 
governing the matter, and that this court may be called on to adjust 
differences that can not be dealt with by Congress or disposed of by the 
legislature of either side alone.” ; 

The court finds that the ordinance and constitution of West Virginia 
constituted a contract and that “ West Virginia must be taken to have 
promised to Virginia to pay her share, whoever might be the persons to 


whom ultimately the payment was to be made.” The court, therefore, 
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found that West Virginia was indebted to Virginia and that such in- 
debtedness should be paid; and the court was of the opinion 

that the nearest approach to justice that one can make is to adopt a ratio 
determined by the master’s estimated valuation of the real and personal property 
of the two States on the date of the separation, June 20, 1863. A ratio de- 
termined by population or land area would throw a larger share on West 
Virginia, but the relative resources of the debtor populations are generally 
recognized, we think, as affording a proper measure. 


The court fixed the proportion of the debt which West Virginia should 
assume and pay at the sum of $7,182,507.46. The court was unwilling 
to award interest, but owing to the serious controversies in the record 
which rendered the matter difficult of determination, it recommended a 
conference between the States, stating that 

As this is no ordinary commercial suit, but, as we have said, a quasi-inter- 
national difference referred to this court in reliance upon the honor and con- 
stitutional obligations of the States concerned rather than upon ordinary 
remedies, we think it best at this stage to go no farther, but to wait the effect 
of a conference between the parties, which, whatever the outcome, must take 
place. If the cause should be pressed contentiously to the end, it would be 
referred to a master to go over the figures that we have given provisionally and 
to make such calculations as might become necessary. But this case is one that 
ealls for forbearance upon both sides. States have a temper superior to that 
of private litigants, and it is to be hoped that enough has been decided for 
patriotism, the fraternity of the Union, and mutual consideration to bring it to 
an end. 


For the decision in full see Judicial Decisions, infra, p. 523. 


A NEW GENERAL ARBITRATION TREATY WITH GREAT BRITAIN 


On various occasions President Taft has expressed himself in favor 
of concluding general arbitration treaties without reserve. Probably his 
most notable utterance on this subject is the following passage from a 
speech delivered at the meeting of the American Society for Judicial 
Settlement of International Disputes, December 17th last: 

If now we can negotiate and put through a positive agreement with some 
great nation to abide the adjudication of an international arbitral court in 
every issue which can not be settled by negotiation, no matter what it involves, 
whether honor, territory, or money, we shall have made a long step forward by 
demonstrating that it is possible for two nations at least to establish as between 
them the same system of due process of law that exists between individuals 
under a government. 
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The attitude of the President has given rise in many quarters to the 
expression of a hope that steps will be taken in the immediate future 
for the negotiation of general treaties of arbitration, more especially with 
Great Britain as there is a general feeling that no questions exist between 
these two countries which could not properly be arbitrated and that the 
negotiation of such a treaty with Great Britain would be not merely an 
impetus to the cause of arbitration in general, but would lead to the 
negotiation of similar treaties with other countries whereby the nations 
would pledge themselves to submit to the determination of an arbitral 
tribunal all international controversies which diplomacy had been unable 
to adjust. 

Arbitration, as it is well known, has been a shibboleth of American 
foreign policy, and modern arbitration is generally dated from Jay’s 
treaty of 1794 between Great Britain and the United States, Articles 5, 
6 and 7 of which submitted outstanding difficulties of the two countries 
to arbitration. 

The question of a general treaty of arbitration between Great Britain 
and the United States assumed definite form and shape in the eighties, 
due to the initiative of the late Sir Randal Cremer, who converted the 
British Parliament, of which he was a member, to his views, and who 
visited the United States on various occasions in order to forward the 
cause which he had at heart... On January 11, 1897, the so-called Olney- 
Pauncefote treaty of arbitration® was signed at Washington and was 
transmitted to the Senate by Mr. Cleveland, then President of the United 
States, with the following special message: 

I transmit herewith a treaty for the arbitration of all matters in difference 
between the United States and Great Britain. 

The provisions of the treaty are the result of long and patient deliberation 
and represent concessions made by each party for the sake of agreement upon 
the general scheme. 

Though the result reached may not meet the views of the advocates of im- 
mediate, unlimited, and irrevocable arbitration of all international controversies, 
it is, nevertheless, confidently believed that the treaty can not fail to be every- 
where recognized as making a long step in the right direction, and as embodying 
a practical working plan by which disputes between the two countries will reach 
a peaceful adjustment as matter of course and in ordinary routine. 

In the initiation of such an important movement it must be expected that 
some of its features will assume a tentative character looking to a further 
advance, and yet it is apparent that the treaty which has been formulated not 


1 See Evans’ Life of Sir Randal Cremer, pp. 123-133, 150-168. 
2 Printed in SUPPLEMENT to this JOURNAL, p. 88. 
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only makes war between the parties to it a remote possibility, but precludes 
those fears and rumors of war which of themselves too often assume the propor- 
tions of national disaster. 

It is eminently fitting as well as fortunate that the attempts to accomplish 
results so beneficent should be initiated by kindred peoples, speaking the same 
tongue and joined together by all the ties of common traditions, common institu- 
tions, and common aspirations. The experiment of substituting civilized methods 
for brute force as the means of settling international] questions of right will 
thus be tried under the happiest auspices. Its success ought not to be doubtful, 
and the fact that its ultimate ensuing benefits are not likely to be limited to the 
two countries immediately concerned should cause it to be promoted all the 
more eagerly. The examples set and the lesson furnished by the successful 
operation of this treaty are sure to be felt and taken to heart sooner or later 
by other nations, and will thus mark the beginning of a new epoch in civilization. 

Profoundly impressed as I am, therefore, by the promise of transcendent good 
which this treaty affords, I do not hesitate to accompany its transmission with 
an expression of my earnest hope that it may commend itself to the favorable 


consideration of the Senate.3 


By the terms of this treaty, Great Britain and the United States 
agreed to submit to arbitration “in accordance with the provisions and 
subject to the limitations of this treaty, all questions in difference be- 
tween them which they may fail to adjust by diplomatic negotiation.” 
The treaty then takes up the various differences to be submitted and 


constitutes the tribunals for their determination; thus, pecuniary claims 
not exceeding one hundred thousand pounds in amount “and which do 
not involve the determination of territorial claims,” were to be decided 
by a tribunal consisting of two jurists of repute, one of whom was to be 
appointed by each of the contracting parties. The two arbitrators were 
to select an umpire, and the award of a majority of such tribunal was 
to be final (Article III). All pecuniary claims or groups of pecuniary 
claims exceeding one hundred thousand pounds in amount, and all other 
matters in difference, exclusive of territorial claims, were to be decided 
by an arbitral tribunal to consist of five members; provided, however, 
that such claims should be submitted in the first instance to the tribunal! 
of three arbitrators provided for the settlement of claims not exceeding 
one hundred thousand pounds. Should the decision of this tribunal be 
unanimous, the award was to be final. Should, however, the award not 
be unanimous, a tribunal of five, none of whom had passed on the ques- 
tions, was to be constituted for their final determination. In other 
words, the smaller and less important differences between Great Britain 


3 Richardson’s Messages and Papers of the Presidents, Vol. IX, p. 746. 
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and the United States were to be passed upon by a small tribunal ; larger 
and more important cases were likewise to be submitted to this tribunal, 
with a right of appeal, in case the tribunal was not unanimous, to a 
tribunal of five, and the award of a majority of the tribunal of five was to 
be a conclusive and final determination of the controversy submitted 
(Articles 5, 6). 

Territorial claims were considered as a class apart and were to be 
submitted to a tribunal composed of six members, three of whom were 
to be judges of the Supreme Court of the United States or circuit judges 
and the other three were to be judges of the British Supreme Court of 
Judicature or members of the Judicial Committee of the Privy Council, 
and the award of a majority of not less than five to one was to be final. 
In case the award was made by less than the prescribed majority, it was 
nevertheless to be final unless protested as erroneous within three months 
by either of the contracting parties. A very interesting and important 
clause of the treaty provided that if the award were made by less than 
the prescribed majority and protested, or if the members of the tribunal 
were equally divided, neither party should resort “to hostile measures 
of any description until the mediation of one or more friendly Powers 
has been invited by one or both of the high contracting parties.” (Article 
VI.) 

The treaty was to be concluded for a period of five years, and for a 
further period of twelve months after either contracting party should 
have given notice of its desire to terminate it. 

Such are the general provisions of this treaty of arbitration, which, 
unfortunately, failed to secure the approval of the Senate. Two years 
later the First Hague Conference met and the cause of arbitration re- 
ceived a great impetus, for machinery was provided by which judges 
might be selected from a permanent panel, and arbitral procedure was 
drafted in a series of articles based upon practical experience. An 
attempt was made at the conference to negotiate a general treaty of 
arbitration, but it failed through the unyielding opposition of Germany. 

Article 19 of the Convention for the Peaceful Settlement of Inter- 
national Disputes provided that 

Independently of general or private treaties expressly stipulating recourse to 
arbitration as obligatory on the signatory Powers, these Powers reserve to them- 
selves the right of concluding, either before the ratification of the present act 
or later, new agreements, general or private, with a view to extending obligatory 
arbitration to all cases which they may consider it possible to submit to it. 
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It would seem that this article, which was all that was left of the 
attempt to conclude a general treaty of arbitration, was of no great 
importance, because the nations possessed the right, without expressly 
reserving it, to conclude any and all agreements concerning arbitration, 
as well as other matters which they might care to negotiate. It is a 
fact, however, that this article, unimportant and insignificant as it 
appears, has been the starting point of the movement in favor of arbitra- 
tion treaties, and nation after nation has entered into general arbitration 
treaties in reliance upon it. 

The first treaty based upon it was between Great Britain and France, 
concluded October 14, 1903, and the formula then used has been very 
generally followed by the nations. The material part of it is as follows: 

ARTICLE I. Differences which may arise of a legal nature, or relating to the 
interpretation of treaties existing between the two contracting parties, and 
which it may not have been possible to settle by diplomacy, shall be referred to 
the Permanent Court of Arbitration, established at The Hague by the convention 
of the 29th July, 1899; provided, nevertheless, that they do not affect the vital 
interests, the independence, or the honor of the two contracting States, and do 
not concern the interests of third parties. 

ARTICLE II. In each individual case the high contracting parties, before appeal- 
ing to the Permanent Court of Arbitration, shall conclude a special agreement 
defining clearly the matter in dispute, the scope of the powers of the arbitrators, 
and *he periods to be fixed for the formation of the arbitral tribunal and the 
several stages of the procedure. 


As a partisan of arbitration, the United States was desirous of con- 
cluding such treaties with various nations, and Secretary Hay, on October 
20, 1904, directed the American diplomatic officers 
to ascertain whether the government to which you are accredited, 
willing to conclude with the Government of the United States an arbitration 
treaty of like tenor to the arrangement concluded between France and Great 
Britain, on October 14, 1903. * * * Should the response to your inquiry be 
favorable, you will request the government to authorize its minister at Wash- 
ington to sign the treaty with such plenipotentiary on the part of the United 
States as the President may be pleased to empower for that purpose.5 


* * * is 


In response to these inquiries, France, Switzerland, Germany, Portu- 
gal, Great Britain, Italy, Spain, Austria-Hungary, Mexico, Sweden and 
Norway, and Japan expressed their willingness to conclude arbitration 
treaties with the United States, and in the course of the year 1904 


+ For. Rel., U. S., 1904, p. 9. 
5 For. Rel., U. S., 1904, p. 8. 
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arbitration treaties were concluded with those countries and sent to the 
Senate for its advice and consent. The Senate was not unwilling to 
give its advice and consent to the ratification of the treaties which had 
been submitted to it, but substituted the word “treaty” for the word 
‘agreement ” in Article I1, the effect of which was to require each special 
agreement to be submitted to the Senate and to be approved by it. The 
purpose of Secretary Hay was to conclude a general treaty which, when 
ratified, would bind the United States to formulate as a matter of course 
the special agreement, and it was hoped that the Senate would be willing 
to entrust the formulation of the special agreement to the Department 
of State. This the Senate refused to do by substituting the word treaty 
for agreement. President Roosevelt and Secretary Hay were unwilling 
to accept the amendment or to propose it to the foreign governments. 

The difference between the amended treaty and the amended form is, 
it is submitted, not so important as the President and Secretary Hay 
believed it to be. The amended treaty would still be a treaty of arbitra- 
tion and pledge the good faith of the United States to arbitrate any 
case included within the treaty. The Department of State under the 
original treaty could have negotiated the special agreement, technically 
called the compromis, without consulting the Senate, for in the original 
form the President and the Secretary of State would have been author- 
ized to formulate the submission under the general treaty of arbitration 
by a simple exchange of notes. It is possible that much time and no 
little friction between the Department of State and the Senate would 
have been saved had this method been approved by the Senate; but, as 
the Senate regards itself as an integral part of the treaty-making power, 
and as it considers a special agreement binding the United States in 
effect if not in form as a treaty, it is easy to understand why it did not 
wish to delegate power vested in it by the Constitution to the Department 
of State. It is difficult to understand why a Secretary of State should 
he so tenacious of his prerogatives as to be unwilling to consult the 
Senate in the formulation of the submission, and considerations might 
easily present themselves in which the Secretary of State would be un- 
willing to assume the responsibility of judging by himself whether or 
not the submission properly fell within the treaty or whether or not the 
question at issue should be arbitrated. Mutual forbearance and a con- 
ciliatory attitude would have bridged the difference, but both sides stood 
upon their extreme rights and were unwilling to make concessions. Thus. 
for the second time, the attempt to negotiate a general treaty of arbitra- 
tion between the United States and Great Britain failed. 
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At the Second Hague Conference, held in 1907, the principle of 
obligatory arbitration was unanimously adopted, although the attempt to 
negotiate a general treaty of obligatory arbitration at the conference 
was defeated by the stubborn opposition of Germany. Secretary Root 
had instructed the American delegation to the conference to agree to a 
general treaty of arbitration and to use their best efforts to secure the 
negotiation of such a treaty. Mindful of the insistence of the Senate to 
pass upon the special agreement, he instructed them that their 
signature should be accompanied by an explanation substantially as follows: 
In signing the general arbitration treaty the delegates of the United States 


desire to have it understood that the special agreements provided for in article 
of said treaty will be subject to submission to the Senate of the United 


States. 

Immediately upon the adjournment of the Second Hague Conference, 
Secretary Root sounded the nations favoring arbitration as to their 
willingness to conclude arbitration treaties with the United States, and 
in the course of his tenure of office he negotiated no less than twenty-four 
treaties of arbitration, among which was the treaty with Great Britain 
signed April 4, 1908,° and approved by the Senate April 22, 1908. It 
should be said that the entire series of arbitration treaties negotiated by 
Secretary Root was approved by the Senate. The reason for Mr. Root’s 
success was perhaps due to the fact that a general desire for arbitration 
treaties existed, but probably more to the fact that the special agreement 
in each case was to be made “ by the President of the United States, by 
and with the advice and consent of the Senate thereof.” 

These treaties, of which the treaty between Great Britain and the 
United States may be taken as the model, except from arbitration ques- 
tions affecting the vital interests, the independence or the honor of the 
two contracting States, although such exception does not mean that the 
States may not, if they choose, submit such questions to arbitration by 
special treaty. It means merely that the duty to arbitrate this category 
of questions is not created by the treaty. 

The partisans of arbitration are anxious to bind nations to submit all 
controversies between them, whether they concern vital interests or honor, 
so that a resort to arms for the settlement of international difficulties 
may be precluded. As the relations between Great Britain and the 
United States are fortunately most friendly, and as they are in fact two 
nations but one people, it seems peculiarly appropriate that a treaty of 


¢ Printed in SUPPLEMENT, Vol. 2, page 298 (1908). 
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arbitration should be concluded between the two countries without 
reserves of any kind. 

It has been proposed to revive the Olney-Pauncefote treaty of 1897, 
which was unfortunately defeated by political passion and prejudice, but 
the acceptance of the Olney-Pauncefote treaty would be as unfortunate 
now as was its rejection in 1897, because the treaty contemplated the 
settlement of differences between the two countries by a mixed commis- 
sion, whereas since the institution of the Hague conferences disputes be- 
tween nations are to be determined by an international tribunal. The 
Olney-Pauncefote treaty would, therefore, be a step backward, and it is 
to be hoped that its ratification is not seriously contemplated. Inter- 
nationalism is the hope of the future; we wish to create international 
institutions at The Hague to which all nations shall be parties, not to 
create mixed commissions for any two nations. 

While, therefore, the proposition to conclude a general treaty of arbi- 
tration between Great Britain and the United States without reserves 
of honor and vital interests is welcome and its realization would mark a 
new epoch in the history of arbitration, it is to be hoped that the formula 
in use since the Hague conferences will be adopted, eliminating there- 
from the reserves which apparently minimize the scope and the value of 


the general treaties now existing between nations. 


The sentiment for arbitration, strong, if not irresistible, in the United 
States, is fortunately not confined to our country. In a remarkable 
speech delivered in the House of Commons on March 13, 1910, Sir 
Edward Grey, speaking for the government and as Secretary of State 
for Foreign Affairs, said: 

Arbitration has been increasing. I should perhaps have thought it unprofit- 
able to mention arbitration had it not been for the fact that twice within the 
last twelve months the President of the United States has sketched out a step 
in advance more momentous than any one thing that any statesman in his 
position has ventured to say before. His words are pregnant with very far- 
reaching consequences. 

Mr. Taft recently made the statement that he does not see personally any 
reason why matters of national honor should not be referred to a court of arbitra- 
tion. He has also expressed the opinion that if the United States could negotiate 
a positive agreement with some other nation to abide by tne adjudication of an 
international arbitral court on every question that could not be settled by 
negotiation, not matter what they involve, a long step forward would be taken. 

These are bold and courageous words. We have no proposal before us, and 
unless public opinion rises to the height of discussing a proposal of that kind, 
it may not be carried out. But supposing two of the greatest nations of the 
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world were to make it clear to the whole world by such an agreement that in no 
circumstances were they going to war again, I venture to say that it would have 
a beneficent effect. * * * In entering into an agreement of that kind there 
would be risks, and you would have to be prepared for some sacrifice of national 
pride in such an agreement as that proposed by the United States. I should be 
delighted to receive such a proposal. I should consider it something so far- 
reaching in its consequences that it would require not only the signatures of 
both governments but the deliberately decided sanction of Parliament. That, | 


believe, would be obtained. 

The general adoption of such a system might leave some armies and navies 
still in existence, but they would remain not in rivalry, but as the world’s police. 

In concluding his address, the enlightened statesman added: 

Nations are in bondage to army and navy expenditure. May the time soon 
come when they shall realize that the law is a better remedy than force. 

The pronouncement of Sir Edward Grey was received with cheers. 
The leader of the opposition expressed approval and pledged his party 
to the support of such a treaty, and the daily press of all shades of opinion 
has voiced approval. It is, therefore, not unreasonable to suppose that 
a general treaty of arbitration without reserves, between Great Britain 
and the United States is likely to be concluded in the near future, and 
it may well be that before the present issue of the JouRNAL appears such 
a treaty will be presented to the Parliament of Great Britain and the 
Congress of the United States. “Peace hath her victories no less re- 


nowned than war.” 


GUSTAV MOYNIER, 1829-1910. HENRI DUNANT, 1828-1910 

To the former is due the imperishable renown of having conceived and 
propagated the idea of creating in all countries and maintaining per- 
manent associations of volunteers with the object of supplying the insuffi- 
ciency of sanitary means for ameliorating the unfortunate condition of 
the wounded of armies in campaign. To the latter equal credit and 
renown must be awarded for taking up the proposals of M. Dunant and 
of elaborating the rules and regulations that would give practical effect 
to the proposals of his colleague. The one proposed the means that might 
be adopted ; the other devised the machinery for applying those means to 
the desired end, followed those measures step by step in their evolution 
and saw them adopted and made effective by all civilized people. 

M. Dunant was keenly appreciative of the fact that the medical and 
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surgical personnel and equipment of modern armies was woefully inade- 
quate and-always would be to ensure for the wounded in battle the ordi- 
nary care which was required in order that these helpless individuals, 
entirely dependent upon others for any care, might be relieved or their 
sufferings ameliorated. In his thrilling publication The Souvenir of 
Solferino ‘he drew a picture of the aftermath of a modern battle that 


stirred all civilized peoples. 

This work was published and privately distributed early in 1863. A 
copy was given by the author to Gustav Moynier, then president of the 
Society of Public Utility in Geneva, and this public-spirited and able 
young lawyer, finding that M. Dunant had no definite plan for realizing 
his ideals, saw in the proposal a seed that could or might be made to 
germinate and fructify, but it is more than doubtful if Dunant was en- 
dowed with the faculties essential to a realization of his beneficent ideals. 
To state the case briefly, Dunant seems to have been an idealist in whose 
brain originated a grand humanitarian conception, while Moynier was 
The former had a 


an organizer and builder, a constructive statesman. 
winning personalty and brilliant mental endowments and was a most 
forceful writer; besides, he had a large acquaintance in European capitals 
and means of approach and access to the highest and most influential. 
In the use of these capacities he was of vast assistance to his colleague, 


for which full acknowledgments have been often made. 
The Genevese Society was presided over by M. Moynier, and, at his 


instance, appointed a commission of five to study Dunant’s inchoate plans. 


Dufour, the venerable commander-in-chief of the Swiss Army, was its 
chairman, Moynier vice-chairman, doctors of medicine Munoir and Appia 
members, and M. Dunant secretary. They formulated a project for an 
unofficial gathering or conference of delegates from European countries 


to be called by their own Genevese Society to discuss and recommend 


action on certain basic principles stated by the commission of five. Their 
views were submitted in the form of a “ Project of Agreement” de- 
signed to give effect to the proposals of M. Dunant as outlined in his 


brochure. 

The Society of Public Utility of Geneva was hardly known outside of 
its own Swiss canton, but the members of its commission, especially its 
president, were well known in France, the German States, Italy, Austria 
and Belgium, and M. Dunant was widely and favorably known in all the 
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European capitals; he assumed the role of a propagandist. At his own 
charge he visited many of the European capitals, obtained audiences with 
the sovereigns and others in power and induced them to send delegates 
to the proposed conference. It is doubtful if there was then in Europe 
any other man who would have been so successful, coming as he so 
recently had from the Italian battle-fields and picturing as he so vividly 
did the almost unspeakable horrors of war. 

The proposed conference met in Geneva October 26, 1863, fourteen 
governments being represented by eighteen delegates and six philan- 
thropic institutions besides the five members of the commission named 
by the Swiss society. The result of the deliberations and recommenda- 
tions, in which were embodied the conception of M. Dunant as elaborated 
by M. Moynier, was the basis upon which the fabric now called the Red 
Cross was builded. 

But the deliberations of this body could have no other character than 
should be accorded to the deliberations and conclusions of an unofficial 
body of distinguished persons. If real effect was to be accorded to their 
actions and the obligations imposed on the states whose delegates were 
participators in the deliberations, an international agreement to that end 
was necessary to be arranged by plenipotentiaries. The Swiss Federal 
Council was ready to propose such a conference but the patronage of 
some one or more of the great powers was felt to be necessary to ensure 
the general acceptance of invitations by other states. 

M. Dunant again assumed the role of propagandist. Overcoming 
opposition by the French Minister of War, he secured the endorsement 
of Napoleon III to the call and after a visit to other capitals, the accept- 
ance of the invitation by twelve states. The personal influence of M. 
Dunant in securing this attendance of many of the plenipotentiaries has 
been generally recognized as of very great importance, and he soon had 
the satisfaction of knowing that the principles he had enunciated and the 
plan proposed had been embodied into public law of twelve European 
states. 

Of course there yet remained the vast work of effecting such an organ- 
ization in the signatory states of National Red Cross Societies as would 
ensure their discharge of the functions assigned. 

This was the splendid work of M. Movnier almost unaided, for in 1867 
M. Dunant disappeared from public notice — this at the age of 39 years. 
The reasons for his self-effacement are obscure, but the fact is undisputed 
that at this time he separated himself from his family and retired to an 


462 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


obscure village in Switzerland, where he spent the remainder of his days, 
his poverty relieved to a small extent by a small pension given by the 
Empress of Russia. His biographers have mentioned that in his efforts 
to promote the cause upon which he had set his heart he had expended 
his private fortune; but in 1897 he was the recipient of half of the first 
Nobel Prize of 208,000 francs; the other half of this sum being awarded 
to Frederick Passy, who had devoted himself for nearly a lifetime in 
efforts to make war impossible. Dunant in eight years had seen launched 
a work that was to bring hope and succor to the wounded on all battle- 
fields and ameliorate the horrors of war. 

In 1897 the Swiss Federal Council awarded to Dunant a prize of 
1,780 francs, styling him “ The Founder of the Red Cross and the Pro- 
moter of the Convention of Geneva.” The same year the International 
Congress of Medicine, sitting at Moscow, awarded him a prize of 5,000 
francs “ for eminent services in the cause of suffering humanity.” That 
M. Moynier was indebted to M. Dunant for the conception of the idea of 
the international organization of what we now know as the Red Cross the 
former has fully and frankly admitted, but the world recognizes the fact 
that the idea outlined in the Souvenir of Solferino would not have been 
embodied into public law had it not been for the persistent efforts of the 
president of the Genevese Society of Public Utility; to recount his efforts 
in detail would extend this comment beyond assigned limits. 

Educated as a lawyer and a profound student of international law, he 
brought to the task qualifications exactly suited to the undertaking. He 
understood what was possible and what was impossible of accomplishment 
in respect of world agreements; what to propose and what to ignore of 
the many plans and ideas of the wise and the unwise humanitarians. He 
was a man of infinite tact and of good judgment, firm in standing for 
essentials and yielding in others not essential. 

The commission of which he was the most active member, appointed in 
1863, by the Genevese Committee of Public Utility, found its existence 
perpetuated in what has since became the International Committee of the 
Red Cross. M. Moynier was its first president, and he continued until 
the day of his death, a period of forty-seven years. This committee acts 
as an office or channel of communication between the national societies 
of all countries, aiding and promoting all worthy efforts leading to better 
and more efficient organization and results. Its president saw these 
societies organized to the number of forty-three and watched their benefi- 
cent work in many wars and campaigns in Europe, Asia, Africa, America 
and the Orient. 
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M. Moynier was the honorary president of the French Society of Inter- 
national Right, and was the recipient of some fifty decorations and titles 
from the sovereigns and heraldic orders of Europe. Notwithstanding the 
unfortunate and most regrettable termination of the career of one of these 
notable characters in history, the memory of both will be cherished as 
long as the Red Cross endures or until there be found a substitute for 

God’s most dreaded instrument 
In working out a pure intent 

Is man, arrayed for mutual slaughter. 
Yea, Carnage is his daughter. 


JOINT RESOLUTION EXPRESSING THE OPINION OF THE CONGRESS OF THE 
UNITED STATES AS TO THE PROPRIETY OF A JOINT AGREEMENT BE- 
TWEEN THE VARIOUS GOVERNMENTS OF AMERICA FOR THE MUTUAL 
GUARANTY OF THEIR SOVEREIGNTY AND TERRITORIAL INTEGRITY. 


introduced in the House of Representatives the following important 


On January 25, 1911, Mr. Slayden, Member of Congress from Texas, 


resolution : 

Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the following resolution adopted by a 
unanimous vote of the Trans-Mississippi Commercial Congress, at San Antonio, 
Texas, November twenty-fourth, nineteen hundred and ten, be, and hereby is, 
commended to the President of the United States, and his action in accordance 
with the sentiment of the resolution is earnestly requested: 

* Whereas, in the opinion of the Trans-Mississippi Commercial Congress, now 
in convention, the peace and the commercial development of the American Con- 
tinent would be more certainly and speedily secured if the various South, Central, 
and North American Governments were reasonably assured against the forced 
permanent loss of territory as a consequence of war or otherwise: Therefore, 
be it 

“ Resolved, That the President and the Secretary of State of the United States 
be requested to enter into negotiations for the making of a treaty that will for- 
ever quiet the territorial titles of the various American States; and be it further 

“ Resolved, That this Congress heartily indorses the idea of the arbitration of 
all international disputes and their settlement, if necessary, in the great peace 
court of the world at The Hague.” 


The resolution was referred to the Committee on Foreign Affairs, by 
which body it was unanimously approved, and Mr. Garner on behalf of 


the Committee submitted the following favorable report : 


The Committee on Foreign Affairs, to which was referred the joint resolution 
(H. J. Res. 278) expressing the opinion of the Congress of the United States 
as to the propriety of a joint agreement between the various Governments of 
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America for the mutual guaranty of their sovereignty and territorial] integrity, 
report the resolution to the House with the recommendation that it do pass. 

The history of the resolution is as follows: The Trans-Mississippi Commercial 
Congress, a business association that has particularly in view the development of 
agriculture, commerce, and mining in all that vast region in the American Union 
between the Mississippi River and the Pacific Ocean, met at San Antonio, Tex., 
in November, 1910. In addition to the usual work of that great organization it 
undertook at San Antonio the task of developing greater and more intimate trade 
relations with Mexico and Central and South America. 

It was asserted in that meeting and never denied that one great obstacle to a 
satisfactory development of trade with the Spanish-American republics is the 
suspicion of their people and possibly the Governments themselves that the United 
States may take an unfair advantage of their size and strength to acquire 
sovereignty where they now have no such right. That suspicion begets a hostility 
that hinders trade. That congress of business men, composed of 1,500 delegates 
from the States west of the Mississippi, believed that a declaration of the sort 
embodied in this resolution would tend to allay the unfounded suspicion and 
remove such hostility, thus opening the way to freer and larger trade. 

The initiation of such an agreement, if it is to have the appearance of a 
genuinely friendly movement and to be free from the suspicion of self-interest. 
must, almost necessarily, be with a government of commanding strength and 
resources. That suggests the propriety of having the United States take the 
initial step in what is, after all, only an American international agreement of 
honesty and fair play. 

Your committee believe that it would lead to the adjustment by arbitration 
of some boundary questions that are now pending and that it would appreciably 
lessen the possible causes of war. 

3y the Monroe doctrine, that originated with our Government, we guarantee 
the territory and sovereignty of the various American Governments against 
European aggression. In the mutual agreement of the various American Govern- 
ments suggested in this resolution we merely extend that guaranty as against 
each other. 

The committee have reason to believe that the proposed agreement would be 
heartily and promptly approved by several of the Spanish-American republics 
and that ultimately it would be embraced by all and regarded as a great 
American league of peace. 

On the resolution and the report there is little need of comment. 

The resolution which, however, was not acted upon at the short session 
of the House, and the report of the Committee on Foreign Affairs point 
unmistakably to the presence of strong and growing sentiment of Con- 
gress in fayor of peace. The guaranty of the sovereignty of the various 
American states and of their territorial integrity would remove a fertile 
source of controversy and disarm fear of oppression on the part of the 
United States. The reference of all international disputes to The Hague 
for settlement would be a further step in the substitution of reason and 
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law, which, in Lord Coke’s view, is the perfection of reason, for force 
and self-redress between nations. 

Should the resolution be vassed by the future Congress and receive the 
approval of President Taft, which seems assured in advance, the cause 
of international peace would receive an impetus impossible to overstate 


or exaggerate. 


AN ANCIENT CASE OF INTERNATIONAL ARBITRATION 


The frequent resort to arbitration, the codification of arbitral pro- 
cedure, and the creation by the First Hague Conference of a permanent 
panel of judges from which a temporary tribunal can be formed for the 
trial and determination of an international controversy, and the series 
of arbitral decisions dating from the year 1902, when the first case was 
submitted to the permanent court at The Hague, are regarded as 
peculiarly characteristic of the enlightenment and progress of the present 
day. Arbitration, however, is not a discovery of the last century, al- 
though it is from Jay’s treaty of 1794 that it may be said to have made 
its formal entry into the world. Instances of arbitration were com- 
paratively frequent in ancient Greece, treaties of arbitration were con- 
cluded, and arbitral procedure outlined strikingly similar to the procedure 
of the present day. Even the tribunal of five judges was known to 
Greece, and a remarkable instance of arbitration is furnished in the settle- 
ment of a controversy between Priené and Samos some two hundred and 
forty years before Christ. 

A controversy existed between Samos and Priené concerning the 
possession of a fort named Karion and the land surrounding it. Direct 
negotiations failed to adjust the controversy, and Samos and Priené 
submitted it to a Rhodian commission consisting of five judges, which 
visited the disputed localities, listened to the claims of either party on 
the spot, and finalley decided the controversy in the Artemision at 
Ephesos.’ 

The inscriptions setting forth the arbitration are unfortunately im- 
perfect, but enough is preserved to show the origin and nature of the con- 
troversy, the proceedings and the award. “The question at issue,” says 


1 This account of the arbitration is based upon Newton’s Ancient Greek Inscrin- 
tions in the British Museum, Part 3. section I, pages 1-5. edited by the Rev. F. 
L. Hicks. The language of the text, when not quoted directly, is a paraphrase 
of Mr. Hicks’ narrative. 
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Mr. Hicks, “ was the ownership of Karion and its neighborhood. The 
Samians asserted that the Prienian occupation of them was a modern 
encroachment. ‘The arguments on either side were based partly on in- 
scriptions, partly on written histories, and also on the circumstances of 
previous arbitrations. It is probable that the Samian arguments are 
recited first, inasmuch as it was the Samians who had raised the dis- 
cussion.” Mr. Hicks says further: 

The heading of the Rhodian award is happily preserved, and is very explicit. 
After giving the names of the five arbitrators, and of the delegates from Samos 
and Priené respectively, and having stated the circumstances under which the 
award was delivered, the Rhodians proceed to affirm in brief that they hold the 
claim of Priené to Karion and its environs to be fully proved (lines 1-27). They 
add that they have made two copies of the award, and have delivered one to the 
authorities at Samos and the other to the authorities at Prien@ (lines 27-44). 
Then there follow a recital at length of the arguments that had been employed 
on either side (lines 45-154). Finally the arbitrators sum up and pronounce 
judgment in favor of Priené (lines 154-157). Appended was a specification of 
the exact boundaries between the Samian and Prienian lands: of this survey 
only the beginning is preserved (lines 158-170). Of the recital of the pleadings 
many lines have been lost. But enough remains for us to see clearly the precise 
questions at issue, the chief arguments urged by Samos and Priené and the final 


award of Rhodes. 


THE INTERNATIONAL OPIUM CONFERENCE 


In July and October, 1909, there appeared in the JourNAL articles on 
the International Opium Commission which met at Shanghai on the Ist, 
and adjourned on the 26th of February, 1909. In addition to outlining the 
actual work of the commission and the results attained therein, an account 
was given of the opium problem as seen in the Far East and in the home 
territories of the United States and those European countries which par- 
ticipated in the commission. The efforts made by the interested govern- 
ments to enact opium legislation in accord with modern ideas before the 
commission met was also sketched, and there followed a comment on the 
work of the commission itself and on its final conclusions on the great 
mass of data submitted to it. 

In regard to the commission itself, it was pointed out that amongst the 
most important objects gained had been the willingness of China to con- 
sult with a majority of the treaty Powers in regard to her internal as 
well as her external traffic in opium; that by the joint action of the inter- 
ested governments the opium problem had been raised from a national to 
an international plane; and that this had impressed the Chinese Govern- 
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ment and people with the fact that the western Powers and Japan deeply 
sympathized with her in her effort to suppress an evil which undoubtedly 
lay at the bottom of her past inertia. The fact was also demonstrated to 
China that an international commission could meet on her territory, 
interest themselves in her welfare, and break up without demanding a 
province or an indemnity. But perhaps the chief accomplishment of the 
commission was that delegates representing thirteen different Powers, all 
having a common interest, and the majority of them having a peculiar 
financial interest in the opium problem, could meet together, discuss that 
problem in all its moral, social and economic bearings, and unanimously 
agree that it ought to be mitigated or suppressed, and pledge themselves 
to make large financial sacrifices to that end. 

Had not the conclusions of the International Opium Commission been 
unanimous, it is doubtful whether either national or international efforts 
for the solution of the opium problem could have reached the present 
satisfactory stage. It certainly would have been impossible for the 
American Government to have proposed to the interested governments 
that they assemble in a conference with power to give to the main salutary 
propositions of the International Commission and the essential corollaries 
derived therefrom the sanction and force of international law. 

The International Commission having been harmonious and having 
arrived at unanimous conclusions as to the best means for solving national 
and international opium problems, the American Government took 
another step forward by proposing to those governments which had been 
represented in the commission that there should be an international con- 
ference with full powers. This step the United States took within a few 
months of the adjournment of the International Commission, for on Sep- 
tember 1, 1909, the Secretary of State, Mr. Knox, issued a circular pro- 
posal to the interested governments in which was conveyed an expression 
of the satisfaction of the American Government with the results achieved 
by the International Opium Commission. Further, that in the opinion 
of the leaders of the anti-opium movement in the United States much 
had been accomplished by the commission, and that both by the govern- 
ment and people of the United States it was recognized that the results 
achieved were largely due to the generous spirit in which the representa- 
tives of the governments concerned approached the subject. It was de- 
clared that the United States appreciated the magnitude of the opium 
problem and the serious financial interests involved in the production of 
and trade in the drug; that it was deeply impressesd by the friendly 
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cooperation of the powers financially interested, and in the desire as 
expressed by the resolutions of the commission’ that the opium evil 
should be mitigated or eradicated not only from Far Eastern countries, 
but also from their home territories and possessions in other parts of the 
world. It was noted also that, as the result of the investigation ot the 
opium problem in the United States by the American commissioners, it 
was found that quite apart from the question as it affected the Philippine 
Islands, a serious opium evil obtained in the United States itself; that 
this was in a measure due to the large Chinese population in the country, 
to intimate commercial intercourse with the Orient, and to the unre- 


stricted importation of opium and the manufacture and distribution of 
morphine; that therefore the interest of the United States in the opium 
problem was material as well as humanitarian; and that as the result of 


the investigations made before the meeting of the International Opium 
Commission at Shanghai, the Congress of the United States had passed 
the Opium Exclusion Act of February 9, 1909. As an important factor. 
it was pointed out that the United States is not itself an opium producing 
country, and to make its anti-narcotic laws and the same laws in force 
in the Philippine Islands fully effective, there should be a control of the 
amount of opium shipped by opium-producing countries to the United 
States and its possessions. To this end it would be necessary to secure 
the international and sympathetic cooperation of opium-producing coun- 
tries. Note was made that it was a matter of discussion and was recog- 
nized by the International Commission as a whole that the resolutions 
passed by the commission, however important morally, would fail to 
satisfy enlightened public opinion unless by subsequent agreement of the 


Powers they and the minor question involved in them were incorporated 
in an international convention. It was further stated that the American 
Government was deeply impressed by the gravity of the general opium 
problem and the desirability of divesting it of local and unwise agitation, 
as well as the necessity of maintaining it upon the basis of fact as deter- 
mined by the International Opium Commission. For these reasons the 
American Government considered it important that international effect 
and sanction should be given to the resolutions of the commission. To 
this end it was proposed that an international conference be held at a 
convenient date at The Hague or elsewhere, composed of one or more 
delegates of each of the participating Powers, and that the delegates 


1 Printed in SUPPLEMENT to this JOURNAL, 3:275. 
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should have full powers to conventionalize the resolutions adopted at 
Shanghai and their necéssary consequences. In the circular proposal of 
the American Government, there was suggested as a tentative programme 
based upon the resolutions and proceedings of the International Commis- 
sion, the following: 

(a) The advisability of uniform national laws and regulations to con- 
trol the production, manufacture, and distribution of opium, its deriva- 
tives and preparations ; 

(b) The advisability of restricting the number of ports through which 
opium may be shipped by opium-producing countries ; 

(c) The means to be taken to prevent at the port of departure the 
shipment of opium, its derivatives and preparations, to countries that 
prohibit or wish to prohibit or control their entry ; 

(d) The advisability of reciprocal notification of the amount of opium, 
its derivatives and preparations, shipped from one country to another ; 

(e) Regulation by the Universal Postal Union of the transmission of 


opium, its derivatives and preparations, through the mails; 
(f) The restriction or control of the cultivation of the poppy so that 


the production of opium will not be undertaken by countries which at 
present do not produce it, to compensate for the reduction being made in 


sritish India and China; 

(g) The application of the pharmacy laws of the governments con- 
cerned to their subjects in the consular districts, concessions and settle- 
ments in China; 

(h) The propriety of restudying treaty obligations and international 
agreements under which the opium traffic is at present conducted ; 

(i) The advisability of uniform provisions of penal laws concerning 
offenses against any agreements that the Powers may make in regard to 
opium production and traffic ; 

(j) The advisability of uniform marks of identification of packages 
containing opium in international transit ; 

(k) The advisability of permits to be granted to exporters of opium, 
its derivatives and preparations ; 

(1) The advisability of reciprocal right of search of vessels suspected 
of carrving contrabrand opium: 

(m) The advisability of measures to prevent the unlawful use of a 
flag by vessels engaged in the opium traffic; 

(n) The advisability of an international commission to be intrusted 
with the carrving out of any international agreement concluded. 


| 
| 
| 
| 
| 
| 
| 
| 
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It was conveyed to the Powers interested that the American Govern- 
ment did not wish to prescribe the scope of the conference, or present a 
programme that might not be varied nor enlarged, but that it believed 
that the foregoing suggestions might properly serve as the basis at least 
for preliminary discussion. A formal expression of opinion and exchange 
of views was invited not merely upon the topics outlined, but upon other 
aspects of the opium and allied problems which might seem of peculiar 
importance to any participating nation, the exchange of views and ex- 
pression of opinion to take place as early as possible. This course was 
suggested as likely to facilitate the work of the conference and materially 
shorten its labors in that it would enable the American Government to 
prepare in advance a definitive programme based upon the suggestions 
and views of the participating governments. 

As stated above, these proposals were made on the Ist of September, 
1909, to those Powers which cooperated with the United States in the 
International Commission at Shanghai. Within a year all of the govern- 
ments which took part in the International Opium Commission had ac- 
cepted the proposals of the American Government, and the Netherlands 
Government very courteously issued an invitation for the conference to 
be held at The Hague May 30, 1911. 

Since the adjournment of the International Commission, and in view 
of the meeting of the proposed conference at an early date at The Hague, 
all of the interested governments have made further efforts to restrict or 
suppress the evils associated with the over-production cf opium, and in 
accepting the tentative items of the American proposal have added to 
them by proposing the enlargement of the scope of the conference so that 
it may deal with the production, manufacture and traffic in other habit- 
forming drugs. Great Britain, which of all the Powers has the largest 
interests at stake — those involved in the Indo-Chinese opium traffic and 
the excise revenue derived from the consumption of opium in India — 
has earnestly insisted that the conference deal efficiently with the manu- 
facture and trade in morphine and cocaine, and has set herself earnestly 
to solve the economic difficulties which confront her in her gradual 
abolition of the Indo-Chinese opium trade. There can be no doubt that 
in the past as regards the opium traffic the Indian Government has been 
open to criticism, but as an indication of its willingness to correct an evil 
once that evil is demonstrated, the words of Lord Minto, late Governor 
General of India, as spoken before his legislative council prior to the 
assembling of the International Opium Commission, may be quoted. 
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Speaking of the effects of China’s opium suppression on the Indian 
revenues, he said: 

1 am afraid I am unable to follow the * * * sweeping assumption that 
India is about to be sacrificed for the pleasure of a few faddists. Neither do I 
think we are entitled to doubt the good faith of the Chinese Government (i. e., 
her intention to suppress her opium evil). * * * Papers which I have had 
recently before me indicate every intention on the part of China to reduce with 
a strong hand the consumption of opium and the growth of the poppy in her 
own territory. I am no opium faddist. I quite admit the hardship a proserip 
tion of opium would entail on those who use it in moderation * * * and I 
am well aware of the difficulties surrounding any attempt to reduce its pro- 
duction. But there is no doubt throughout the whole civilized world a feeling 
of disguest at the demoralizing effect of the opium habit in excess. It is a 
feeling in which we cannot but share. We could not with any self-respect refuse 
to assist China on the ground of loss of revenue to India, 


This statement was made in March, 1907, shortly after the American 
Government’s proposal for an International Opium Commission, and at 
the beginning of China’s great modern battle against her opium evil. 
Since then great strides have been made in China and in other countries 
for the suppression or mitigation of the opium traffic, and Lord Minto 
may again be quoted as showing the present mind of the Indian Govern- 
ment. As Governor General of India he last presided in his legislative 
council on the 30th of March, 1910, and in saying farewell to its mem- 


bers, he stated: 

Three years ago — at the budget debate — I referred to the arrangements which 
had been made with China for assisting her in the gigantic task of putting down 
the opium habit in her vast territories. I deprecated the doubts that were 
thrown on the good faith of the Chinese Government, and I refused to accept the 
assumption that the revenues of India were being sacrificed to the views of a 
few faddists. The three years for which we agreed to coéperate with China as a 
test of her sincerity have not yet expired, and it would be premature to discuss 
the results of the experiment. Nevertheless, I think that I may justly invite the 
attention of the Council to the verdict of the International Commission which 
sat at Shanghai last year. * * * The Commission recorded its recognition of 
“the unswerving sincerity of the Government of China in their efforts to eradi- 
cate the production and consumption of opium throughout the Empire * * * 
and the real, though unequal, progress already made in a task which is one oi 
the greatest magnitude.” We may welcome the integrity of China’s aims, and 
though our coiperation with her has involved genuine sacrifices, both in British 
India and in the States of some of my friends, the Ruling Chiefs of Central India, 
we can distinctly claim that those sacrifices have been made in the interests of 


humanity alone. 


| 
| 


472 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Thus it is clear that with the two chief parties to the suppression of 
the opium evil in the Far East working in accord, and that as between 
them they must make the largest financial sacrifices, there can be no doubt 
that the Powers other than Great Britain and China to be represented in 
the conference will find some means of suppressing or mitigating the 
opium and allied problems in their Far Eastern possessions and home 
territories. It may be said that there is no such thing as evil wholly 
national in its incidence. Where an evil appears amongst one people, it 
is generally the reflex or concomitant of a similar evil amongst other 
peoples. This being so, few evils can be eradicated by national action 
alone. National action may be incentive, but finally there must be inter- 
national action. The suppression of the opium and allied evils has on 


these principles been raised from the plane of sporadic national effort to 


the higher and more certain ground of international cooperation. The 
honor roll of international action for the settlement of the opium and 
allied problems is as follows: America, Austria-Hungary, China, France, 
Germany, Great Britain, Italy, Japan, Netherlands, Persia, Portugal, 


Russia and Siam. 


COUNT APPONYI AND INTERNATIONAL PEACE 


Count Apponyi, a distinguished Hungarian statesman, formerly Min- 
ister of Education, arrived in New York on February 7, 1911, on an 
unofficial peace mission to the people of the United States. It is not the 
distinguished statesman’s first visit to the United States for, as a member 
of the Interparliamentary Union, he took part in the proceedings of the 
Interparliamentary meeting at St. Louis in 1904, under the presidency 
of the Honorable Richard Bartholdt, and it is well known that the motion 
made by Senator Burton, then a member of the House of Representa- 
tives, for the call of the Second Hague Conference, induced President 
Roosevelt to take the steps which resulted in the meeting of that con- 
ference on June 15, 1907. 

Count Apponyi speaks English with remarkable ease and grace, and 
he delivered in the section of international law of the Congress of Arts 
and Sciences at St. Louis in 1904 a remarkable address in English upon 
the juridical nature of the relations between Austria and Hungary. 

The Count cherishes no illusions, for, while he believes in internationa!] 
peace, and advocates arbitration for the settlement of controversies be- 
tween nations, he does not believe that peace is already in sight, and he 
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suggests neither general disarmament nor disarmament by any one 
nation. He looks forward to the creation of a sentiment favorable to 
peace and hopes that wars may become less and less frequent. “ War 
can not be abolished,” he says, “and no single nation can afford to 
disarm.” The duty of the present is to create a sentiment favorable to 
the peaceful settlement of international disputes so as to prevent the out- 
break of war. “The next best thing,” he says, “ to peace permanently 
secured is peace actually preserved; the longer an actual outbreak is 


prevented the more do pending questions lose of their edge; bitterness 


of feeling subsides, and a conciliatory atmosphere spreads ; time is won to 
prepare solutions, to work on public opinion, to cover more and more 
ground by dictates of international law, to bring more and more problems 
within the scope of judicial principles, to convene international con- 
ferences, and to make treaties and conventions based on justice, not on 
the results of violence, combining therefore moral force with formal right. 
The slow evolution toward a permanent peace establishment requires a 
certain lapse of time uninterrupted by war.” 

The distinguished visitor believes in the possibility of international 
peace, but is rightly of the opinion that it will not come of its own accord. 
* International peace,” he says, “ is something that can be achieved, but 
it is something that will not be settled tomorrow or the day after. It is a 
question of untiring, patient, tenacious work for, I can not say how many, 
vears.” Education is evidently the great means whereby war will be 
checked and peace assured, and he rightly says that wars can not be 
abolished any more than sickness, crime, disease or ignorance. But, he 
adds, it would be a great thing if we had only one war in a century, 
instead of five. 

In the movement toward peace, the Count states that “America is 
bound to take the leading part ” and bases his belief in American leader- 
ship upon “America’s geography, history and constitution ” which “ dic- 
tate that it should lead.” 

The Count is pessimistic as to the cause of international peace in 
Europe, although it is of the utmost importance to the nations of Europe, 
and he is unable to say that the sentiment of the Continent is in favor 
of peace. “ They have,” he says, “ given it up as hopeless.” He admits 
that there has been an advance, but estimates “that to-day the Powers 
of the world are spending $1,500,000,000 annually for armaments in 
times of peace,” and he predicts that “it will not be long before this 
amount reaches $2,000,000,000.” 
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Notwithstanding the Count’s pessimism as to the cause of peace in 
Europe, the fact that a man of his experience and standing expresses 
himself in favor of the peaceful settlement of international disputes and 
believes that international peace is possible, is in itself evidence of the 
great advance the cause has made. Pacifists can no longer be looked upon 
as Utopians and dreamers of dreams when statesmen such as Count 
Apponyi confess in public their belief in the cause and devote their time 


and energy to its realization. 


THE FRENCH OFFICE OF FOREIGN LEGISLATION AND INTERNATIONAL LAW 


On July 21, 1910, a remarkable decree was signed by the President of 
the French Republic establishing an office of foreign legislation and inter- 
national law, which shall centralize and put at the disposal of the public, 
legislative acts and documents of foreign countries, which shall preserve, 
maintain and increase the collection of works on international and 
foreign law, which shall make translations and furnish to public bodies 
and to interested persons translations of foreign laws and treaties and 
other documents, and which shall publish memoirs or works on foreign 


legislation and international law. 

It is unnecessary to dilate upon the importance of such a bureau and 
the services which it may render to the public, for hereafter not merely 
the departments of the Government, but all interested persons are to be 
supplied at reasonable rates with accurate translations of foreign laws, 


treaties, conventions, and other documents. 

It is to be hoped that the example of France will not be lost upon other 
nations, and that similar bureaus will be universally established, so that 
the foreign relations of the world will be, as it were, an open book. 
For the text of the decree, see SUPPLEMENT, p. 83. 


THE PURCHASE OF BUILDINGS FOR AMERICAN EMBASSIES, LEGATIONS AND 
CONSULATES ABROAD 


It is constantly asserted that the diplomatic service of the United 
States is only open to the wealthy and that a man who may become Presi- 
dent of the United States could not by any possibility accept an embassy 
abroad, because the salaries of diplomatic officers are so inadquate that 
the diplomatic representatives of the United States are obliged to draw 
upon their personal incomes to meet the expenditures which the situation 
requires. It has long been felt that either the salaries should be ma- 
terially increased so as to enable our diplomats to rent suitable residences 
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and to conform to the standard of living required by their office without 
obliging them to draw upon their personal resources, or that adequate 
residences should be supplied them free of expense, which would in many 
cases accomplish the same purpose. 

But the purchase of residences for ambassadors and ministers abroad 
is fraught with no little difficulty and danger; for if the establishments 
be large and luxurious, and if the diplomats are obliged to reside in 
them, it is evident that the expense of maintaining such establishments 
would be greater than the salary and that the permanent residence would 
exclude the poor man from the diplomatic service. There can be no 
doubt that a modest residence adequate to the needs of the diplomatic 
officer and his family would enable a man of ability with moderate means 
to serve his country abroad, and it is a pleasure to note that Congress, in 
the recent Act authorizing the Secretary of State to purchase or erect 
suitable buildings for diplomatic officers, has limited the amounts to be 
expended in the acquisition of sites and buildings, so that comfort will 
be maintained and extravagance avoided. Thus, the Secretary of State 
is authorized to expend the sum of five hundred thousand dollars an- 
nually for residences for diplomatic officers and for offices of the diplo- 
matic establishment, but the Act provides that the “ cost for the acquisi- 
tion of sites and buildings and for the construction, alteration, repair, 
and furnishing of buildings at each place in which the expenditure is 


proposed * * * shall not exceed the sum of one hundred and fifty 


thousand dollars. 

The sum appropriated is modest and will not enable the Secretary of 
State to provide residences and offices for many of the diplomats. It is, 
however, a first step, and year by year buildings will be acquired by the 
United States, so that in the course of years the diplomatic officers will 
be properly housed and have offices at their disposal which will enable 
them to live in ease and comfort. 

Secretary Root prescribed an examination for admission to the position 
of secretary of legation; Secretary Knox has continued and further de- 
veloped the method so that secretaries of legation are competent for the 
position to which they are appointed. A trained diplomatic service is in 
process of creation, and diplomacy is becoming a career. The present 
Act of Congress is a further step in the same direction and will enable 
trained and capable men to fill the higher diplomatic offices of the 
United States. 

The Act is printed in the SUPPLEMENT, p. 128. 
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April, 1910, 
5 Brazit—Hariti. Arbitration convention signed at Washington. 
D. O., Brazil, January 24. 
29 Brazit—Dominican Repusiic. Arbitration convention signed at 
Washington. D. O., Brazil, January 24. 


July, 1910. 

4 Swepen. Royal decree promulgating new customs tariff law to 
come into force on December 1, 1911, when the commercial treaty 
between Sweden and Germany will expire. Translation of the 
law in Cd. 5464. 

+ Brazit—Cotompra. Arbitration treaty signed at Bogota. D. O., 
Brazil, January 24. 


Auqust. 1910. 

12. Bottvia—Brazru. Treaty of commerce and river navigation signed. 
Ratified by President of Brazil, December 31. D. O., Brazil, 
January 24. 

26 Brazit—Rvssta. Arbitration convention signed at Rio de Janeiro. 
D. O., Brazil, January 24. 
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October, 1910. 

1 Inpo-Cu1na—Japan. A direct money order exchange on the basis 
of the Rome arrangement is in effect between Japan and Japanese 
post-offices abroad, and Indo-China and Indo-Chinese post-offices 
in China. L’Union Postale, 36:32. 

22 Prussia. Regulations issued by the Minister of Public Works con- 
erning aerial circulation. R. Gen., Documents, 17 :40. 

25 BeLtaruM—France. Convention signed at Brussels to regulate the 
practice of medicine in the frontier districts of the two countries. 
Ratifications were exchanged at Brussels, December 9. French 
decree putting it into effect December 30. Text J. O., January 1; 
Monit. B., January 1; B. Usuel, October 25. 


November, 1910. 

1 Betcium—Germany. Arrangement goes into effect for mutual 
notification of cases of hydrophobia within certain districts. B. 
Usuel, November 1. 

1 France—Turkey. The commissioners appointed under the terms 
of the convention signed in May, 1910, at Tripoli by four dele- 
gates from the Tunis and four from the Turkish Government 
were to meet OQuezzan and proceed to delimit a portion of the 
Tripoli-Tunis boundary. Q. dipl., 31:50. 

13. INTERNATIONAL. Arrangement modifying the protocol annexed to 
the monetary convention of November 4, 1908, entered into by the 
Governments of Belgium, France, Greece, Italy, and Switzerland 
regarding Greek coinage. Monit B., November 13; B. Usuel, 
November 13. 

15 INTERNATIONAL EXposITION OF AGRICULTURE opened at Santiago 
de Chile. Le Mois Dipl. et Con., Nov.-Dec. 1910. 

16 Morocco—Sparin. An accord was signed at Madrid. Other docu- 
ments in furtherance of the accord were signed at Fez, December 
23, 1910, and at Paris, January 12, 1911. Ca. de Madrid, Jan- 
uary 14; Mém. dipl., 48:611, substance of convention. 

26 THe INTERNATIONAL SYNDICATE FOR THE PROTECTION OF Eco- 
NoMICc INTERESTS IN Morocco met in extraordinary session. Text 
of its voeu in Mém. dipl., 48 :643. 

2% Irary—Ruvssra. A treaty providing for obligatory arbitration was 

signed. Ratifications exchanged at St. Petersburgh, January 25. 

Mém. dipl., 49 :6%. 
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November, 1910. 

29 THE INTERNATIONAL CONFERENCE ON AERIAL NAVIGATION met at 
Paris. It had met on May 18, 1910 (q. v.) and adjourned to 
permit detailed study of the proposed convention. Summary of 


the draft convention in Times, November 29, December 16. 


December. 1910. 
1 Servia—Tvurkey. The insured box system on the basis of the 
Rome arrangement was inaugurated, post-offices in Hedjaz and 


Yemen excepted. L’Union Postale, 36:16. 

2 Britain. Ratifications exchanged at 
London, of a convention signed at London, July 16, 1910, pro- 
viding for the settlement by arbitration of certain classes of ques- 
tions which may arise between the two governments. Treaty ser.. 
No. 1, 1911. 

5 Mexico—UNITED States. Supplementary protocol regarding the 
Chamizal Arbitration, signed at Washington. Ratification ad- 
vised by the Senate, December 12; ratified by the President, 


January 23, 1911; by Mexico, December 27, 1910. Ratifications 
exchanged at Washington January 24, and proclaimed January 
25. U.S. Treaty ser., No. 556. See January 24. 

8 GERMANY—UNITED States. Proclamation issued by the President 
granting German subjects copyright benefits under the Act of 
March 4, 1909. U.S. Proclamation, No. 1103; Le Dr. d’Auteur 
24:17. 

10 THe Nopet PEACE PRIZE was awarded to the International Peace 
Bureau at Berne Advocate of Peace, 73:4: Times, December 12. 

13. ARGENTINE—Bo.ivia. Protocol signed ad referendum at Buenos 
Aires for the reestablishment of diplomatic relations. Times, 
December 14. See January 10, below. 

14 CARNEGIE ENDOWMENT FOR INTERNATIONAL Peace. Mr. Andrew 
Carnegie announced the establishment of a fund of ten million of 
dollars to be used to “* Hasten the abolition of international war.” 
Advocate of Peace, 73:1 and 7 (document) ; Times, December 15, 
16. 

15-17 THe AMERICAN SOCIETY FOR THE JUDICIAL SETTLEMENT OF 
INTERNATIONAL Disputes met at Washington. Advocate of 


Peace, 73:2. 
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December, 1910. 

22 GREAT Britain—Tunis. Articles signed at Paris, additional to 
the convention of August 24, 1889, for the exchange of money 
orders. Treaty ser., No. 3, 1911. 

24 Dominican Repusiic. Convention for the practice of liberal arts, 
formulated at the Pan-American Conference, Mexico City, 1902, 
and passed by the Dominican Congress, July 7, 1910, was signed 
by the President. 

30 Great Brirain—Norway. Agreement signed at London, provid- 
ing for the telegraph service between the two countries. Treaty 
ser., No. 2, 1911. 

31 FranceE—SwitzerLanb. Denunciation by the Swiss Federal Coun- 
cil of the convention signed at Paris, March 4, 1904, regulating 
the fisheries in the frontier waters of the two countries. The con- 
vention will terminate January 1, 1912. J. O., January 1. 

31 BraziL. Decree approving convention signed June 3, 1909, for the 
exchange of parcels post with France. D. O., January 24. 
31—January 27. Great BritaiN—NETHERLANDS. Exchange of notes 
at the Hague respecting commercial travelers’ samples. T'reaty 

ser., No. 5, 1911. 


January, 1911. 
1 Great BritaInN—UNITED States. Declarations signed at Washing- 
ton, December 3 and 8, exempting commercial travelers’ samples 
from customs inspection, effective. U.S. Treaty ser., No. 552. 
1 AvstraLia. Proclamation issued accepting Yass-Canberra, New 
South Wales, as the site of the capital of the Commonwealth. 
1 NicaraGua—Unitep States. Diplomatic relations broken off 
since December 1, 1909, renewed. FR. of Rs., 43:151. 
9 Frrst SoutH AMERICAN PosTAL CONGRESS was inaugurated at 
Montevideo. Times, January 10. 
9-12 Great Brirain—UnirTep States. Conferences held at Washing- 
ton on the application of the award delivered on September 7, 
1910, in the North Atlantic Coast Fisheries Arbitration, to exist- 
ing regulations of Canada and Newfoundland. Minutes in U. S. 
Treaty ser.. No. 553. 
10 Honpvras—Unirep States. Treaty signed at Washington guar- 
anteeing loan of $10,000,000. Indep., 70 :122. 
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January, 1911. 

10 ARGENTINE—Bo.ivia. Decrees issued, in accordance with the 
protocol signed December 13 (q. v.), resuming diplomatic re- 
lations. Times, January 11; Indep., 70:123. 

13. France—Liperia. Treaty signed at Paris fixing the boundaries 
between Liberia and the French possessions. United Empire, 
2:71; Mém. dipl., 49:35; Times, January 14; QY. dipl., 31:185, 
205. 

13-14. Great Britarin—Unitep States. Conferences held at Wash- 
ington as to the objections of the United States to existing laws 
and fishery regulations of Canada as recorded in Protocol XXX 
of the Proceedings upon the North Atlantic Coast Fisheries 
Arbitration. Minutes in U.S. Treaty ser., No. 554. 

20 THe INTERNATIONAL SCHOOL OF AMERICAN ARCHEOLOGY AND 
ETHNOLOGY was inaugurated in Mexico City by the Mexican and 
Prussian governments and Columbia and Harvard Universities 
Science, 33:211. 

21 Canapa—UNITED States. A reciprocity agreement was signed at 
Washington. United Empire, 2:65; Canadian Reciprocity, Out- 
look, 97 :244; Reciprocity and the Farmers, Nation, 92:184; Cd. 
5512; Times, January 20, February 6, text; McArthur, Reciproc- 
ity with Canada, Forum. 44 :655. 

23 INTERNATIONAL OCEANOGRAPHIC INSTITUTE opened at Paris. R. 
Scientifique, 49 :120. 

24 Austria-HcunGary—Servia. A treaty of commerce signed at Bel- 
grade July 14/27, 1910, went into effect, and will be in effect till 
December 31, 1917. Mém. dipl., 48:596; Q. dipl., 31:240; 
Official Ga., (Srpske Novine) Servia, January 9. 

24 Merxico—UNITED StaTeEs. Ratification exchanged at Washington 
of a convention signed at Washington, June 24, 1910, providing 
for the arbitration of the international title to the Chamizal tract. 
Ratification advised by the Senate, December 12; ratified by the 
President, January 23; by Mexico, December 27, 1910; pro- 
claimed January 25. U.S. Treaty ser., No. 555. See December 5. 

25 GERMANY—SWITZERLAND—ITALY. An agreement was concluded 
for a telephone line between Berlin and Rome. Mém. dipl., 49:67. 

27 Buiearta—TvurkKey. The existing commercial convention ceases to 


be in force. Mém. dipl.. 49:67. 
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January, 1911. 


30 GERMANY—GREaT Britain. A treaty for the extradition of crim- 
inals between German and British protectorates was signed in 
Berlin. Times, February 1. 


ADHESIONS. 
International Sanitary Convention, Paris, December 3, 1903. 
1) Denmark, for Faroe Islands, Iceland, and Danish Antilles. 
Mém., dipl., 48:519; B. Usuel and Monit B., August 13. 
2) Great Britain, for New Zealand and the Fiji Islands. J. O., 
August 14; B. Usuel and Monit B., September 1. 
International Convention to prohibit the use of white (yellow) 
phosphorus in match manufacture. 
1) Netherlands, for Dutch Indies by a note of March 7, 1910. 
N. R. G., 3:1027. 
2) Great Britain, for the Fiji Islands, June 20; for Gambia, 
Gold Coast, and Sierra Leone, October 22; for Bermuda 
Islands, (J. O., January 7). 
The Geneva Convention, (Red Cross) July 6, 1906. Costa Rica by 
note of July 29, 1910. N. R. G., 3:1026. 
International Office of Public Hygiene, Rome, December 9, 1907. 
1) Algeria, (5th category). B. Usuel., May 23. 
2) Argentine Republic. J. O., October 18. 
3) Canada. R. Gen., 172256. (5th category.) 
4) Denmark. D. O., Brazil, November 11. 
5) Persia. D. O., Brazil, September 1. 
Internationa! Radiotelegraphic Convention, Berlin, November 3, 
1906. 
1) Monaco (ratification). NV. R. G., 3:1027. 
2) France, for all colonies. J. O., October 16. 
3) Great Britain, for South African Union. R. Gen., 17 :630. 
4) Netherlands, for Dutch Indies. J. O., December 29. Effect- 
ive February 1, 1911. 
International Convention, circulation of automobiles, Paris, October 
11, 1909. 
1) Sweden, December 9. J. O., December 30. 
2) Switzerland, December 21. J. O., December 30. 
3) Luxembourg. J. O., August 6. 


4) Netherlands (ratification deposited). J. O., September 1. 
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Universal Postal Convention, Rome, May 26, 1906. 
1) Great Britain, for British East Africa and Uganda. Effect- 


International Convention, Berlin, November 13, 1908, revising Con- 
vention of Berne, protection of literary and artistic works. 
Spain and Norway (ratifications deposited. J. O., October 6. 
Additional Act of Brussels, December 14, 1900, modifying the inter- 
national convention of March 20, 1883, protection of industrial 
property. 
Dominican Republic. Monit. B., August 3; B. Usuel, July 4. 
The Hague Conventions, 1907. 


1) 
2) 
3) 
4) 


5) 


ive March 1, 1911. J. O., January 20. 


France, I-X1, XIII. October 7. 
selgium, I, III-XI, XIII, XIV. August 8. 
Siam, I, ITI-XI, XIII, XIV. 
Norway, I-XI, XIII, XIV. 
1), 2), 4), N. R. G., 3:1028-30. 
Brazil, 1, L1I-X1, XIII. D. O., (Brazil) January 24. 


International Convention on the transportation of merchandise by 


railroads. 
Servia. B. Usuel, November 11; Monit B., December 8. 
Decrees approving arbitration treaties as follows: 


1) 
2) 
3) 
4) 
5) 
6) 
7) 
8) 
9) 
10) 
11) 
12) 
13) 
14) 
15) 
16) 
17) 
18) 


Brazil—Bolivia, at Petropolis, June 25, 1909. 
Brazil—United States, at Washington, January 23. 
Brazil—Portugal, at Petropolis, March 25. 
Brazil—France, at Petropolis, April 7. 
Brazil—Spain, at Petropolis, April 8. 
Brazil—Mexico, at Petropolis, April 11. 
Brazil—Honduras, at Guatemala, April 26. 
Brazil—Venezuela, at Caracas, April 30. 
Brazil—Panama, at Washington, May 1. 
Brazil—Ecuador, at Washington, May 13. 
Brazil—Costa Rica, at Washington, May 18. 
Brazil—Cuba, at Washington, June 10. 
Brazil—Great Britain and Ireland, at Petropolis, June 18. 
Brazil—Nicaragua, at Guatemala, June 28. 
Brazil—Norway, at Christiania, July 13. 
Brazil—China, at Peking, August 3. 
Brazil—Salvador, at San Salvador, September 3. 
Brazil—Peru, at Petropolis, December 7. 
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19) Brazil—Austria-Hungary, at Rio de Janeiro, October 19, 
1910. D. O., Brazil, January 24. 

December 31. Brazil. Decrees approving conventions (Parcels 

post) signed with France, June 3, 1909; 
with the United States at Rio de Janeiro, March 26, 1910; 
with Germany at Rio de Janeiro, April 20, 1910; 
with Italy, December 19. 

Decree approving the convention relative to patents, trade-marks, 
etc., concluded at the Third International Conference of American 
States, at Rio de Janeiro, August 23, 1906. D.O., January 24. 

Decree approving the resolution of the same body and date, regard- 
ing the Pan-American Railway. D. O., January 24. 


DENUNCIATION. 


By Japan of the treaty of commerce and navigation, with Belgium, 
June 22, 1896; and of the consular convention with Belgium, De- 
cember 22, 1896. B. Usuel, July 17; Monit. B., August 13. 

Otis G. STANTON. 


f 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 
UNITED STATES? 


Arbitration of pecuniary claims between United States and Great 
Britain, Estimate of appropriation for expenses of. December 13, 1910. 
2p. H. doe. 1138. 

Buildings for embassies, legations and consulates, Report favoring H. 
30888 for the purchase of. January 9,1911. 1p. H. rp. 1876. 

Chamizal tract, Estimate of appropriation for arbitration of interna- 
tional title to. December 13,1910. 2 p. H. doe. 1139. 

Chinese, Treaty, laws, and regulations governing admission of ; regula- 
tions approved April 18, 1910. Edition of January 10, 1911. 61 p 
Paper, 5c. Bureau of Immigration and Naturalization. 

Consular service, Letter from Secretary of State to chairman of com- 
mittee relating to proposed changes in grades, salaries, and posts in. 
January 7, 1911. 37 p. H. of R. Foreign Affairs Committee. 

Consuls. Executive order [that no officer or employee of Government 
shall instruct or be concerned in any manner in instruction of any per- 
son or classes of persons with view to their special preparation for ex- 
aminations of boards of examiners for diplomatic and consular services]. 
December 23, 1910. lp. (No. 1277.) 

Correspondence between Speaker of House of Representatives and 
Secretary of War regarding report under H. R. 707, 61st Congress, 2d 
session, calling for information as to preparedness of United States in 
case of war. December 17, 1910. 2p. H. doc. 1214. 

Diplomatic and consular appropriation bill [fiscal year 1912, hearings, 
January 9, 19, 1911]. 25 p. Foreign Affairs Committee, H. of R. 

Diplomatic service, Explanations in relation to estimates of appropria- 
tion for foreign intercourse. December 13, 1910. 12 p. H. doe. 1133. 

Fish and fisheries. Free entry of products of American fisheries. 
January 17,1911. 2p. (Dept. Circular 7, 1911; Division of Customs. ) 
Treasury Dept. 


1 When prices are given, the document in question may be obtained for the 
amount noted from the Superintendent of Documents, Government Printing 


Office, Washington, D. C. 
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Fisheries, Commissioner of. Report for fiscal year 1908, and special 
papers. 1910. 283 p.18 pl. Bureau of Fisheries. 

Fisheries. Statement of quantities and value of certain fishery 
products landed at Boston and Gloucester, Mass., by American fishing 
vessels, October, 1910. 1p. Bureau of Fisheries. (Statistical bulletin 
247.) 

November, 1910. (Statistical bulletin 248.) 
December, 1910. (Statistical bulletin 249.) 

Foreign service, Report favoring H. 31170 for improvement of. Jan- 
uary 28,1911. 23 p. H. rp. 2008. 

Foreign shipping rings, pools, combinations, and conferences, Hear- 
ings on H. J. R. 230, authorizing appointment of committee to investi- 
gate certain. January 17,1911. 17 p. H. of R. Rules Committee. 

Foreign tariff notes, No. 1, 1910. 32 p. [From Daily consular and 
trade reports, July 5-November 11, 1910.] Paper, 5c. Manufactures 
Bureau. 

Fur-seal fisheries of Alaska in 1909. 1910. 53 p. Bureau of 
Fisheries. Paper, 5e. 

Immigration, Annual report of commissioner-general of. 1910. 248 
p. 2 pl. Paper, 25c. Bureau of Immigration and Naturalization. 

Immigration Commission, Brief statement of conclusions and recom- 
mendations of, with views of minority. 1910. 40 p. 8. doc. 783. Paper, 
5e. 

Immigration. Report favoring H. 15413, to amend act to regulate 
immigration of aliens into United States. January 20,1911. 3p. H. 
rp. 1956, pt. 1. 

Immigration. Views of minority adverse to H. 15413, to amend act 
to regulate immigration of aliens into United States. January 28, 1911. 
13 p. H. rp. 1956, pt. 2. 

Immigration and Naturalization Bureau. Annual report of chief of 
Division of Information. 1910. 15 p. 

Immigration laws and regulations of July 1, 1907. 11th ed. Decem- 
ber 12, 1910. 87 p. Paper, 10c. Immigration and Naturalization 
Bureau. 

Industrial accidents in foreign countries, Laws relating to compensa- 
tion for. Reprint. 1910. 277 p. Paper, 20c. Labor Bureau. 

Industrial conditions in Europe. Pt. 1, England and France. De- 
cember 10, 1910. 56 p. H. doe. 1121. [Special agents series 38.] 


Paper, 5c. Manufactures Bureau. 
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Industrial conditions in Europe. Pt. 2, Austria-Hungary. December 
10, 1910. 48 p. H. doe. 1122. [Special agents series 39.] Paper, 5c. 
Manufactures Bureau. 

International congresses. Reports on international congresses by 
American delegates. 1910. Bureau of Education. 

International Congress on International Insurance, Estimate of appro- 
priation for expenses of. [In 1913 at Washington, D. C.] January 11, 
1911. H. doc. 1301. 

International Council for Exploration of the Sea, Estimate of appro 
priation for share of United States in expenses of. December 14, 1910. 
3p. H. doe. 1176. 

International hygiene exhibition at Dresden, 1911, Estimate of appro- 
priation for. January 16,1911. 4 p. H. doc. 1296. 

International peace. Hearing on H. J. R. 250, to authorize joint 
assembly and meeting of parliaments and national legislative bodies of 
nations of the world in United States, etc., for promotion of international 
peace. January 19,1911. 6p. H. of R. Foreign Affairs Committee. 

International Union for Protection of Industrial Property, at Wash 
ington, D. C., May, 1911, Estimate of appropriation for convention of. 
January 20, 1911. 6 p. H. doc. 1303. 

International Waterways Commission. 6th progress report, Novem- 
ber 1, 1910, being reports to Secretary of State and Secretary of War. 
1910. 13 p. Paper, 5c. 

Isthmian Canal Commission, Annual report of, fiscal year 1910. H. 
doc. 1030. Paper, $1.75 

Italy, tariff changes in 1910. January, 1911. 4 p. (Tariff series 
15b.) Paper, 5c. Bureau of Manufactures. 

Maritime Canal Company of Nicaragua. Report for year ending De- 
cember, 1910. 3p. H. doc. 1105. 

National defense secrets, Report amending H. 26656 to prevent dis- 
closure of. January 19,1911. 5p. H. rp. 1942. Paper, 5c. 

Naturalization, Division of. Annual report. 1910. 34 p. Immigra- 
tion and Naturalization Bureau. 

Nobel prizes. Information as to distribution of Nobel peace prize for 
year 1911. December 16,1910. 2p. S. doc. 708. 

Obscene publications, Arrangement relative to repression of circulation 
of ; signed at Paris, May 4, 1910. 4 p. (Confidential [Senate: Executive 
B.]) [Injunction of secrecy removed January 13, 1911.] State Dept. 

Opium, importation and use of, Hearings on H. 25240-42, and 28971, 
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to regulate. December 14, 1910, January 11, 1911. H. of R. Ways and 
Means Committee. 

Opium traffic, Report relative to control of. January 11, 1911. 9 p. 
S. doc. 736. Paper, 5e. 

Pan-American Union, Appendix to the proceedings of the governing 
board of the, November 14, 1910. Pan-American Union. 

Panama Canal Exposition, 1915. Hearings on H. 29362 for celebrat- 
ing completion and opening of Panama Canal by United States by hold- 
ing international exposition of arts, industries, etc., in New Orleans, La. 
January 10-16, 1911. p. 1-167, il. H. of R. Com. on Industrial Arts 
and Expositions. 

Panama Canal Exposition, 1915. Report amending by substitute H. 
29362 for celebrating, etc., with views of minority. January 24, 1911. 
16 p. H. rp. 1989. Paper, 5e. 

Panama Canal, Estimate of appropriation for fortification of. Jan- 
uary 13,1911. 2p. H. doc. 1288. 

Panama Canal. History of amendments proposed to Clayton-Bulwer 
treaty | Hay-Pauncefote treaty, signed February 5, 1900] and considered 
relative to Clayton-Bulwer treaty with Great Britain, resulting in treaty 
submitted December 14, 1901. January 17, 1911. 31 p. S. doe. 746. 
Paper, 5c. 

Panama Canal. Memorandum in regard to tonnage that may be ex- 
pected to pass through, and charges therefor. 1910. 8 p. 

Panama Canal, Report of board to consider defense of. January 12, 
1911. 10 p. H. doe. 1286. Paper, 5e. 

Perry’s victory centennial. Memorial to commemorate victory of Com- 
modore Perry [hearing] December 10, 1910 [on H. 16363, to promote 
erection of memorial in conjunction with Perry’s victory centennial and 
exposition on Put-in-Bay Island during 1913 in commemoration of 100th 
anniversary of battle of Lake Erie]. 13 p. Industrial Arts and Exposi- 
tions Committee, House of Representatives. 

Perry’s victory centennial. Report amending H. 29503, to promote 
erection of memorial in conjunction with Perry’s victory centennial cele- 
bration on Put-in-Bay Island during 1913 in commemoration of 100th 
anniversary of battle of Lake Erie and northwestern campaign of Wil- 
liam Henry Harrison in War of 1812. December 21,1910. 3p. H. rp 
1804. 

Pure food and drugs act, Rules and regulations for enforcement of. 

foprint January 10, 1911. 20 p. (Cireular 21, 3d revision.) Dept. 
Agriculture. Paper, 5c. 
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Philippine Islands, Special report of J. M. Dickinson on. 1910. 96 p. 
Paper, 10c. H. doc. 1261. 

Postal-savings-banks systems of leading countries, Notes on. 1910. 
129 p. 6 tab. S. doc. 658. Paper, 25c. 

President’s message to Congress at beginning of 3d session of 61st 
Congress [with appendix]. 1910. 105 p. Paper, 10c. 

Yeciprocity. Canadian reciprocity, special message, January 26, 1911; 
correspondence embodying agreement between Department of State and 
Canadian Government in regard to reciprocal tariff legislation; also 
statistical data to show effect of above agreement upon commerce and 
revenues of United States and Dominion of Canada. January 26, 1911. 
75 p. 8S. doc. 78%. 

Travelers’ samples, commercial, Declarations by United States and 
Great Britain exempting, from customs inspection, signed at Washington, 
December 3, 8, 1910. 1911. 4 p. State Dept. (Treaty series 552.) 

Treaty of Ghent, Report submitting H. R. 279, directing Commission 
on Universal Peace to report upon plan for commemorating 100th anni- 
versary of signing of. January 26,1911. 2p. H. rp. 1995. 

White slave traffic act, H. 12315, to further regulate interstate and 
foreign commerce by prohibiting transportation therein for immoral pur- 
poses of women and girls [with views of majority and minority of Senate 
Immigration Committee]; presented by Mr. Dillingham. December 13, 
1910. 22 p. 8S. doc. 702. Paper, 5e. 


GREAT BRITAIN ? 


Aeronautics. Interim report of the Advisory Committee, on the work 
for the year 1910-11. (With illustrations and diagrams.) (Cd. 5453.) 
Is. 3d. 

Aliens Act, 1905. Return of alien passenger traffic between the United 
Kingdom and ports in Europe or within the Mediterranean Sea, and 
number of expulsion orders made, during three months ending 30th Sep- 
tember, 1910. (Cd. 5419.) 2d. 

Arbitration of case of Vinayak Damodar Savarkar, Agreement between 
the United Kingdom and France providing for. Signed at London, 
October 25, 1910. Treaty series No. 25. 1910. (Cd. 5294.) 1d. 


2 Official publications of Great Britain and many of the British colonies may 
he purchased of Wyman & Sons, Ltd., Fetter Lane, E. C., London, England. 
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Canals and waterways. Reports of the Royal Commission on Water 
Supplies of Canal Routes. Vol. X. (with maps). (Cd. 5447.) 7d. 

Ceylon. Further correspondence relating to the constitution of the 
Ceylon Legislative Council. February to September, 1910. (Cd. 5427.) 
9d. 

Collisions at sea. Order in Council, October 13, 1910, containing the 
regulations now in force for preventing. 14d. 

Customs refunds on re-exports. Summary of British and foreign regu- 
lations respecting the refund of customs duties on imported goods which 
are subsequently re-exported without entering into local consumption. 
(Cd. 5456.) 4d. 

East Africa. Agreement for the establishment of a service of steamers, 
via the Suez Canal, between the United Kingdom and East Africa. (Cd. 
5428.) 1d. 

Emigrants information office handbook. Argentine Republic, 24d; 
East Africa Protectorate, 7d; Uganda Protectorate, 64d. 

Fisheries, Sea. Order, December 31, 1910, confirming Byelaw No. 
23 under the Sea Fisheries Regulation (Scotland) Act, 1895. [Revoking 
Byelaw No. 18, November 1, 1901, closing the Ballantrae Bank to seine- 
net fishing for herrings for a portion of the year.] Statutory Rules and 
Orders, 1910, No. 1365. 

International Sugar Commission, Report of the British delegate to, 
October, 1910. (Cd. 5393.) 1d. 

North Atlantic Coast Fisheries Arbitration, Despatch from British 
Agent enclosing copy of the protocol containing the award of the Per- 
manent Court of International Arbitration at The Hague in the. (Cd. 
5396.) 44d. 

North Sea Fishery Investigations. Reports of the British delegates 
attending the meetings of the International Council for the Exploration 
of the Sea, in 1907, 1908, and 1909, and reports relating thereto. (Cd. 
5032.) 1s. 10d. 

Sea Fisheries, Annual report of proceedings under Acts relating to. 
1908. Board of Agriculture and Fisheries. (Cd. 5416.) 2s. 3d. 

Sweden. Translation of new Swedish customs tariff law, to come into 
force from December 1, 1911; with a comparison of the new and existing 
rates of duty. (Cd. 5464.) 1s. 

Workmen’s Compensation for Accidents, Convention between the 
United Kingdom and France in regard to, signed at Paris, July 3, 1909. 
Treaty series No. 26, 1910. (Cd. 5395.) 1d. 


GeorGE A. FINCH. 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


VON HELLFELD V. RUSSIAN GOVERNMENT (Anhalt Case) * 


In the Royal [Prussian] Court for the Determination of Jurisdictional 
Conflicts. Session of June 25th, 1910 


On the Bench: Presiding: The Ministerial Director, Actual Privy 
Counsel, Dr. Lucas. 

Associate Justices: The Ministerial Director, Actual Privy High 
King’s Counsel, Von Bremen; the Privy High King’s Counsel, Bredow ; 
the Senatorial President, Privy High Counsel of Justice Wagner; the 
Privy High King’s Counsel Von Gersdorff; the Senatorial President, 
Privy High Counsel of Justice, Guenther; the Privy King’s Counsel, Dr. 
Holtz. 

Decree in Von Hellfeld v. Russian Government, a case pending in the 
form of proceedings to enforce execution in the Royal District Court, 
Berlin, Central Division (K6niglichen Amtsgericht zu Berlin-Mitte). 

The Russian Government was represented by the Minister of War. 

The conflict of jurisdiction was brought up by the Royal Prussian 
Minister of Foreign Affairs. 

The Administrative court’s decision was that the pending case in the 
Berlin court could not be entertained; that an action of conflict of 
jurisdictions lay ; and that, therefore, on grounds noted below, the Berlin 
Court’s order of December 15, 1909, be vacated. The vacated order had 
decreed garnishment of a claim. 


Grounds of Decision. 

During the Russo-Japanese War in 1904, a military agent of the 
Russian Ministry of War and Von Hellfeld, representing various firms, 
entered into negotiations which terminated in certain contracts in writ- 
ing. These contracts were for the purchase of a steamer which was to 
be laden with supplies and munitions of war, and which was to be de- 
livered in East Asia. In 1905 new negotiations took place between them 
for another transaction involving a delivery of arms. Whether these 


* Translated from the German by Edwin M. Borchardt, of the Library of Con- 
gress, Washington, D. C. 
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new negotiations resulted in a contract is a fact at issue. The affirmative 
is alleged by Von Hellfeld; the negative by the Russian Government. 

The said negotiations constitute the basis of action in the cases which 
have been pending before the Imperial courts in the Kiautschou Pro- 
tectorate between the Russian Government as plaintiff and respondent, 
and Von Hellfeld as defendant and appellant; as well as of the resulting 
proceedings for the issue of execution which gave rise to the present 
jurisdictional conflict. 

The essential facts in the original action and in the counterclaim are 
as follows: In 1906, the Russian Government represented by the Min- 
istry of War, brought action against Von Hellfeld of Berlin in the Im- 
perial court at Kiautschou, alleging that the defendant was unlawfully 
retaining possession of the 8S. S. Anhalt and its cargo then lying in the 
Tsingtau roadstead, to the damage and injury of the plaintiff, and 
moving for the following: 

a. That the defendant be ordered to turn over to the plaintiff the 

S.S. Anhalt and its cargo, and to put it in possession of the same. 

b. Defendant to pay 73,453.21 dollars plus 7 per cent interest from 
November 1, 1906; and to declare the judgment so far pro- 
visionally executionable upon the furnishing of security. 

The defendant stated that he had counterclaims against Russia and 

moved : 

1, That the complaint be dismissed with costs; if, however, the first 
cause of complaint is to be allowed, either wholly or in part, then 
it shall be allowed only in connection with the re-payment to the 
defendant-counterclaimant of his valid claims; and 

2. That in counterclaim the plaintiff be ordered to pay him 
a. 40,000 dollars plus interest from January 15, 1906. 

b. 676 pounds sterling, 9 shillings, 9 pence, and 5,000 rubles plus 
interest on both sums from the date of the filing of the 
counterclaim. 

e. 9,772 marks, 57 pfennig, plus interest from the date of the 


tiv 


filing of the counterclaim. 

d. 3,000,000 marks plus interest on 1,000,000 marks from Febru- 
ary 6, 1905, in return for which defendant will deliver over 
the purchased munitions. 

A partial judgment of the Imperial Court of Kiautschoa, dated No- 
vember 22, 1906, decided that the counterclaim could not be pleaded and 
the motion was therefore overruled on zrounds of international law and 
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the grounds of the decision observed that the plaintiff had not submitted 
itself to the local jurisdiction in the matter of the counterclaim, and that 
execution could not be assured Von Hellfeld if haply he should receive a 
judgment in his favor. 

Upon defendant’s appeal, this judgment was reversed on April 9, 
1907, in a decision rendered by the Imperial Consular Court at Shanghai, 
and the counterclaim was remanded to the court of first instance for 
further hearing and determination. 

In citing grounds for the decision, the appellate judge agrees with the 
judge of the lower court in promising that according to a principle of 
the law of nations, a principle universally applicable, one foreign state 
is not subject to the jurisdiction of another state; and that this is gen- 
erally so even in the case of private claims. The appellate court examines 
into the question whether the Russian Government voluntarily submitted 
itself to the local jurisdiction in the matter of the counterclaim. This 
question it decided in the affirmative, citing the decision of the Supreme 
Court of the Empire, December 12, 1905 (Supreme Court of the Em- 
pire. Decisions in Civil Matters, Vol. 62, pp. 163 ff.) and the opinion 
of the Bavarian Court for the Adjudication of Jurisdictional Conflicts, 
March 4, 1884 (printed in the stenographic reports of the Reichstag, 
Session 1884-5, Vol. 7, pp. 1931 ff.) and basing its ruling on the theory 
that in the very bringing of plaintiff’s action, lay its submission in the 
matter of defendant’s counterclaim; and because the plaintiff had also 
actually and as a matter of fact submitted itself to the local jurisdiction 
as to items a—c of the counterclaims in the court of first instance. At 
the conclusion of its own statement of law, the appellate court refers to 
the reasons adduced by the court below, and states that from the legal 
possibility or impossibility of executing judgment on a decision on the 
counterclaim favorable to the defendant, no reason for a different appel- 
late opinion could be deduced ; and that moreover, whether an actual or a 
legal execution can be had later is a question that must be totally dis- 
regarded by the court handing down a decision (erkennende Gericht). 
Subsequently, on October 28, 1907, the Imperial Court at Kiautschou 
entered a partial decree definitely limited, based on a complaint somewhat 
amended during the interim, and adjudged as follows on the counter- 
claim: 

1. Rejected claim for the payment of 40,000 dollars with interest from 

January 15, 1906. (Counterclaim, noint ad a.) 


¥ 
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2. Rejected the claim for the payment of 3,000,000 marks and of 
interest charges on 1,000,000 marks since February 6, 1905, and 
on 2,000,000 marks since April 6, 1905, upon the delivery of the 
munitions purchased. (Counterclaim, point ad d.) 

Against this decision, defendant appealed and plaintiff joined in the 
appeal. On July 7, 1909, the court of appeal, which was the Imperial 
Superior Court of Kiautschou, dismissed the joinder of appeal and dealt 
with defendant’s appeal by remanding for a new trial, on the ground of 
errors in the proceedings, the counterclaim for 40,000 dollars and 3,000,- 
000 marks, with interest, which had been rejected before the court of 
first instance. 

On September 27, 1909, the Imperial Court at Kiautschou handed 
down the following judgment in default in the new action: 

On the counterclaim in proceedings in default the claims in 2 and 3 
for continuing interest are dismissed and the plaintiff-counterclaimant 
respondent [Russia] is adjudged to pay to the defendant-counter- 
claimant : 

1. 40,000 Mexican dollars with interest at 7 per cent. from January 

15, 1906. 
2. 11,800 marks and 5,000 rubles with 7 per cent. interest from No- 
vember 12, 1906. 

3. 9,772.57 marks with 4 per cent. interest from November 12, 1906. 

4. 3,000,000 marks with 7 per cent. interest on 1,000,000 marks from 
February 6, 1905, and on 2,000,000 marks from April 6, 1905. 

The plaintiff-respondent to pay all costs of the counterclaim except 
those already determined. 

According to the facts found in the judgment, Vice Consul Kristy, as 
plenipotentiary of the Russian Government, before the oral argument on 
the counterclaim, read into the record the following statement: 


According to international usage among nations, a sovereign state is not sub- 
ject to the jurisdiction of another state unless it expressly consents thereto. 

Throughout all stages of this pending suit the Imperial Russian Government 
has at all times insisted that under no circumstances was it willing to recognize 
Von Hellfeld’s counterclaim as justiciable, 

If the German courts pay no heed to such an explanation, then such a course 
of action indicates a complete ignoring of the sovereign rights of the Russian 


State, and a violation of the principles of international law. 

I, therefore, hereby declare, pursuant to my instructions as plenipotentiary of 
the Russian Government, that the Imperial Government will regard any decision 
on the counterclaim that the German courts may render, as null and void, 
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In the grounds of the decision this statement is met by the position 
that the respondent on the counterclaim [Russia] put in a special ap- 
pearance at the term set for the further oral proceedings, but had ex- 
pressly declared, that it did not consent to be party to the proceedings. 
The court said that the plenipotentiary’s declaration, made before the 
proceedings were begun, that he would not be a party to the proceedings 
because he considered that no German court had jurisdiction in the 
matter of the counterclaim, was immaterial for the court; on the ground 
that judgment having the force of law, a judgment of the Imperial 
Consular Court of Shanghai of April 9, 1907, had remanded the counter- 
claim to the Imperial Court at Tsingtau and that thereby [7. e., by this 
decree ordering the rehearing] that court had been declared to have 
jurisdiction, according to international law, to hear and determine the 
counterclaim. Hence a reopening of that question was inadmissible. 

Parallel with the proceedings on the complaint and counterclaim, 
another action was brought, based on the interlocutory decrees of the 
Imperial Court of Kiautschou, dated January 30 and April 25, 1906, 
in the matter of the attachment of the ship’s papers and ordering the 
appointment of a conservator of the ship, and the contest with respect 
thereto. In this last proceeding the following appears of record, from 
the minutes of the Imperial Court of Kiautschou at a term held on 
July 30, 1908: 

The plaintiff [Russia] further moves the court conformably to its written 
motion papers handed in, to issue an interlocutory order for the rendition of the 
bills of lading now held in the custody of the court, as it is the unquestioned 
owner thereof. Reference is made to the official declaration of the Russian 
Consul, filed in court this day. 

Both Russian Consuls petition the court not to exact security for the subject 
matter, since both ship and cargo are public property of the Russian Government, 
and that therefore execution in favor of the other side on the subject matter of 
ship and cargo would never be permissible. They further officially, as repre- 
sentatives of the Russian Government, declare that in the actions brought against 
Von Hellfeld and also against Schwiering, Russia would submit to the judgments 


of the German courts. 


In the statement of law of the judgment, based on these proceedings, 
rendered August 3, 1908, appears the following: 

In addition hereto the official representatives of the Russian Government, the 
Russian Consuls Kristy, at Tschifu, and Consul Kropatschek, at Tsingtau, 
officially declared in open court that the Russian Government would not withdraw 
itself from the recognition of the judgments of the German courts in this oon- 


troversy. 
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‘The clerk of the Imperial Court at Kiautschou, delivered to the de- 
iendant and counterclaimant |V. Hellfeld] on November 19, 1909, a 
certificate concerning the validity of the judgment of the 27th of Sep- 
tember, 1909, and an engrossed copy for the purpose of issuing execution. 

On motion of the counterclaimant Von Hellfeld, the Royal District 
Court of Berlin (Central Division), pursuant to a decree of December 15, 
1909, for attachment and assignment, file No. 80M, 9,701.09, ordered 
the seizure for the claims arising out of the judgment by default and for 
their amount with their costs of the alleged funds of the Russian Empire 
in the hands of the merchant bankers trading as Mendelsohn and Com- 
pany at 49 and 50 Jaeger Street, Berlin, from a balance of at least 5,000,- 
000 marks and ordered: The firm of Mendelsohn and Company is for- 
hidden to pay anything more to the debtor | Russia] for the present. The 
debtor is enjoined in so far [7@. ¢., to the amount of the judgment] from 
in any way disposing of, especially of withdrawing its funds. 

This injunction was served, according to the admissions of the cred- 
itors of the bankers Mendelsohn and Company, upon the garnishee on 
December 16, 1909, and on the principal | Russia] by mailing a notice 
on December 31, 1909. The garnishee excepted to the order by an instru- 
inent dated December 25, 1909, pursuant to Code of Civil Procedure 
(Zivilprozessordnung), § 766, filed on the 30th of December, 1909, at 
and at the same time noted its 


10:05 a. m. in the District Court, 
exceptions in order in case of need to preserve its time for appeel. 

On December 30, 1909, at 12:05 p. m., there was filed in the Berlin 
istrict Court (Central Division) the written statement of the Minister 
vf Foreign Affairs at Berlin, dated December 29, 1909, that he claimed 
that the court had no jurisdiction to proceed in the usual manner at law 


in the matter of the procedure in the execution proceedings of Von Hell- 
feld of Charlottenberg, Berlin, against the Imperial Russian Government, 
file No. SOM 9701/09 — and that therefore pursuant to § 4, section 1; 
§ 5, cection 1; and § 6, section 1 and 2 of the order of August 1, 1879 
(Code of laws (Gesetzsammlung) page 573), the question of jurisdic- 


tional conflict would be raised. This statement is subscribed: ‘“ The 
Minister of Foreign Affairs, represented by V. Schoen.” 

In the statement of law exceptions in regard to two considerations are 
raised against the decree of attachment. These exceptions are based on 
the law of nations and are supported by reference to citations of an 
array of authorities of German and foreign writers. 

Emphasis is laid on the first point that there would have existed juris- 
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diction as far as the Russian Government was concerned in the Imperia! 
Court at Tsingtau to render the decree of September 27, 1909, on the 
counterclaim binding on Russia only in the event that, and in so far as 
the Russian Government had voluntarily submitted itself to that juris- 
diction. 

It is claimed that it is an acknowledged legal maxim of international 
law that a complaint can lie in local courts against a foreign state only 
when the latter voluntarily submits itself to the local jurisdiction. When 
this is not the case, then action at law before the local tribunals is ex- 
cluded. Reference is made for this to the decisions of the Court o 
Adjudicature for the Determination of Conflicts of Jurisdiction, of date 
January 14, 1882, and June 14, 1902; to a decision of the Bavarian 
Court for the Determination of Questions of Conflicts of Jurisdictio: 
handed down March 4, 1884 (Reichstag, stenographic minutes, Session 
of 1884-85, Vol. 7, p. 1931); to a decision of the Imperial Suprem: 
Court of December 12, 1905 (Reports of Decisions, Vol. 62, page 165) : 
and also to the report accompanying the bill amending the Judiciar) 
Act (No. 14, Printed matter of the Reichstag, Session 1884-85). 

By bringing an action as plaintiff in the local courts of another stat: 
a foreign state does not make itself amenable ipso facto to every counter- 
claim which is maintainable according to the laws of the jurisdiction sued 
in. Such a submission might be inquired into when and in so far as 
the counterclaim is solely a defense to the claim. But in cases where 
counterclaims of the defendant are independently sued on, the admis- 
sibility of the right of action on the counterclaims must be judged not 
otherwise than if the counterclaim had been asserted in an independent 
action. 

According to an official explanatory note of the Russian Government, 
that government had not only not subjected itself to the jurisdiction 
exercised for the Protectorate of Kiautschou in the matter of the said 
counterclaim which dealt indisputably with investigations of independent 
transactions, but had, on the contrary, expressly reserved all its rights. 
In so far as this is found to be true the judgment of September 27, 1909, 


pronounced against the Russian Government, is in conflict with the 
principles of the law of nations. It is null and void. (Gaupp-Stein, 
Zivilprozessordnung, 1908, Vol. 2, page 151; Stoelzel, Rechtsweq und 
Kompetenzconflikt in Preussen, 1901, page 8.) Furthermore it is an 
immaterial circumstance that the judgment had seemingly attained 
formally the force of law. Such a judgment could not be regarded, there- 
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fore, as a specific basis or title for the issuance of an order of execution. 
After the District Court had still, in spite of all this, issued execution 
there remained no other step for the Ministry of Foreign Affairs but to 
raise the question of conflict of jurisdiction. 

But even were it to be assumed that the court, to whom application 
for execution had been made, was bound to comply with the judgment 
of September 27, 1909, still, its order of attachment violated not only 
two rules of law, viz., Appendix, Section 202 to § 90, I. 29, of the Gen- 
eral Rules of Court whereby even in the event of an execution permissible 
by the law of nations, the Minister of Justice is to be notified before the 
writ issues; and secondly, the further rule of international law whereby, 
with certain exceptions not applicable to this case, the property of a 
sovereign state in another state is not subject to the writs of execution of 
the law courts of the latter state because that property is not subject to 
the political power of the harboring state. 

Therefore, the creditor, even in cases wherein his claims against a 
foreign state had been allowed to ripen into a judgment valid by inter- 
national law, could not set in motion the Prussian courts for execution 
of the judgment, but could only appeal to the diplomatic intervention 
of the Ministry of Foreign Affairs, to whose office appertains the assertion 
of such claims against foreign governments. 

The District Court notified the Ministry of Foreign Affairs of the 
filing of this declaration and furnished a corresponding notice with a 
copy thereof to Justizrat Michaelis, in Berlin, the duly appointed repre- 
sentative of the creditor Von Hellfeld, and to the Imperial Russian Vice- 
Consul Kristy at Tschifu, as plenipotentiary of the Russian Government. 
The former was served on December 31, 1909; the latter acknowledged 
receipt as plenipotentiary of the Russian Government on February 3, 
1910. The garnishee (Mendelsohn and Company) was not at once noti- 
fied but only pursuant to an order of the Appellate Division (Kam- 
mergericht) on March 31, 1910. On motion a copy of the statement of 
the Minister of Foreign Affairs was served on the garnishee on April 5, 
1910. 

The debtor (Russia) has filed no written pleadings. However, on the 
part of the creditor, a bill bearing the superscription of King’s Counsel 
Michaelis and dealing with the jurisdictional question was filed on 
January 30, 1910, in the District Court. This instrument was not prop- 
erly executed and was returned, and when duly executed, was again pre- 
sented on February 2nd. The exhaustive reasons reserved in this bil! 
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are given in the written pleading of February 28th, to which, in the 
course of the proceedings, further pleadings were added. Summarized 
these contain: 

An objection to the form of the authentication of the Imperial Min- 
ister of Foreign Affairs is made, because the Secretary of State Von 
Schoen, of the Imperial Foreign Office, may not ad hoc represent the 
Imperial Chancellor Von Bethmann-Hollweg, while Von Schoen acts as 
Prussian Minister of Foreign Affairs, and the question is raised whether 
the conflict of jurisdictions has been raised with proper formalities and 
also particularly whether the District Court of Berlin (Central Division), 
rather than the Protectorate Imperial Courts, is to be regarded as the 
specific court of execution in which the case is “ pending, etc.,” within 
the meaning of parag. 6, of the Decree of August 1, 1879. 

In addition thereto it is objected that there is no ground for raising 
the question of conflicting jurisdiction in this case at all. A positive 
conflict of jurisdiction, which alone could be considered herein, could 
only arise pursuant to paragraph 17 of the Judiciary Act, and §§ 1, 4 
and 5 of the Decree of August 1, 1879, if, in place of the court, some 
other official board—an administrative authority or administrativ: 
court, — had been appealed to to determine the pending litigation, 
whereas, however, in the case at bar, the only point in question was the 
competency of the Minister of Foreign Affairs to interpose, but not his 


competency to give a decision. The judgment of the Court for the De- 
termination of Questions of Jurisdiction, dated January 14, 1882, con- 
ceding such a right to that minister can not be acknowledged to be 


legally applicable to this matter. 

Again, the possibility of a conflict of jurisdiction, it is claimed, is 
unthinkable in the case at bar, because the court for determining con- 
flicting jurisdictions is being called into existence not to settle a conflict 
between courts and administrative authorities, but to prevent the inter 
ference of the state in the affairs of a foreign government to the elimina- 
tion of the courts. Furthermore the question of conflict of jurisdiction 
would not lie, because of § 4, #2 of the Decree of August 1, 1879, and of 
§ 17, 22, No. 4, of the Judiciary Act, because the Decree of December 
15, 1909, for attachment and assignment of funds had been served })\ 
post on the debtor [ Russia] on December 31, 1909, and no defense thereto 
had since then been entered, and had therefore, in respect of the debtor, 
become effective at law. Moreover, the admissibility of the actions had 
been already validly determined by the decisions of the courts of the 


Protectorate. 
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Of themselves the proceedings to carry into effect an execution could 
not be made the subject of a question of conflicting jurisdictions. Such 
a proceeding does not fall within the meaning of “ civil litigation ” in 
the sense of § 4 of the Decree of August 1, 1879, but stood outside any 
undetermined questions in litigation. It was a consequence of litigation, 
and therefore it is that the law distinguishes very carefully between 
“pending litigation” and “ pending execution proceedings”: —§ 21, 
Introductory Act to the Code of Civil Procedure. Proceedings for execu- 
tion are, by § 19 of the Decree of August 1, 1879, even placed in express 
contrast to the proceedings during litigation. According to § 7, juris- 
dictional conflict affects immediately only the litigation, while by § 19 
the interlocutory stay of execution is to be had through the court, ex 
officio. This demonstrates that execution proceedings are not affected 
hy the question of jurisdictional conflict in, of, or by itself. In fine the 
law contemplates only the case of a preliminarily executable judgment, 
while in the case at bar, the execution process is a part of the consequences 
of the duly legal proceedings. The execution proceedings could never 
have become the subject of jurisdictional conflict. There is, however, 
no other proceeding pending before the courts. The District Court, it is 
further claimed, is not a court called upon to determine “ a pending civil 
litigation ” but only a court to award justiciable execution, pursuant to 
§ 828 Code of Civil Procedure. Nor is there any way of arriving either 
at the admissibility of a conflict of jurisdictions by claiming, as is done 
in the statement on which the question of conflict of jurisdictions is 
invoked, that the judgment of September 27, 1909, is declared inoper- 
ative, and excluded as null and void. The question whether there was a 
litigation properly pending would in that case not be, as now, determin- 
able before a Prussian court, but before a court of the German Empire, 
and the Decree of August 1, 1879, would not apply. Decisions of the 
Imperial Supreme Court [Retchsgericht] Vol. 44, page 5. 

The decision of the Court for the Determination of Jurisdictional 
(‘onflicts, of January 14, 1882, could not be relied upon as authority as 
‘o the admissibility of the jurisdictional conflict in the case at bar, 
hecause, in that case, the point at issue was the procuring an order of 
attachment [arrest] at the beginning of a proceeding preferring a claim 
against a foreign state, and not about the execution on a valid judgment 
[already obtained]. It is contended that Loening’s views as expressed in 
the Deutsche-Juristenzeitung, 1910, No. 3, whereby the reservation of 
rights (§ 15, No. 3 of the Introductory Act to the Code of Civil Pro- 
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cedure) in favor of the Prussian common law [Landesgesetz| is also 
applicable to executions against foreign states, is without foundation, 
when read in connection with the actual wording of that act. Further- 
more, the Appendix, paragraph 202 to § 90 of Part 1, 29 of the General 
Rules of Court, cited by Loening, is antiquated and according to its 
specific contents as well as to its position in the system of the General 
Rules of Court it applies only to attachments [arrests] and not to the 
execution arising out of a valid judgment. 

The creditor [Von Hellfeld] denies the proposition, that there is a 
generally accepted principle of international law, whereby there exists a 
general exemption of one state from the jurisdiction of another state, 
and shows the varying practice of various courts in the individual states, 
as well as the different views of authors and their citations of authorities. 
In general, it is claimed, there ought not to be a direct recourse to the 
law of nations, but only in so far as there has been formed a German 
customary law. Such a customary law is not to be recognized, as is also 
noted by Hellwig (Lehrbuch des deutschen Zivilprozessrechts, page 119) 
and also appears from Gaupp-Stein, Code of Civil Procedure. (Preface 
(Introductory Section) before § 1.) Another view is, however, enter- 
tained by Loening (Gerichtsbarkeit ueber fremde Staaten und Souverine, 
p. 95) and Deutsche-Juristenzeitung, 1910, No. 3), who concedes, how- 
ever, the possibility of exceptions. Special reference is made to the 
resolutions of the Institut de droit international, of September 11, 1891, 
and further as against the views of Niemeyer (Deutsche-Juristenzeitung, 
1910, No. 2). It is disputed that in Prussia the principle obtains that 
foreign states are not subject to the Prussian jurisdiction, because of a 
constitutional customary common law of Prussia. Finally, emphasis is 
laid on the fact, that, even if the general exemption is to be assumed, vet 
these cases afford exceptions, where the foreign state had submitted itself 
to the jurisdiction of local tribunals in contracts entered into with private 
persons and in the submission of the foreign state to local tribunals 
either by express consent or by silent assent through unequivocal acts. 
And that it is quite generally regarded as such an unequivocal act where 
the foreign state acts as complainant before a local court, or where it 
takes part in arguments of the merits of a claim made against it. In the 
exhaustive discussions in the correspondence of counsel for the respective 
parties, before action was brought, as well as in the declarations of the 
debtor [Russia] in the proceedings before the Imperial Courts for the 


Protectorate of Kiautschou, especially also in the declaration of July 30. 
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1908, and in the reasons upon which the past judgments were based, as 
well as in the general legal maxims affecting this point, including the 
decision of the Imperial Supreme Court of December 12, 1905 (De- 
cisions, Vol. 62, p. 165) it is claimed that the submission to the jurisdic- 
tion of the Russian Empire in respect to the counterclaim as well as the 
action is demonstrated and the point is made that the subsequent declara- 
tions to the contrary of the Russian Government filed herein are of no 
consequence because, once the status of the parties to an action is estab- 
lished the resulting waiver of exemption can not be subsequently nullified 
by the unilateral declaration of one of the parties. 

Besides, it is claimed that the validity of the judgment precludes any 
further examination of the question, whether the court [below] lawfully 
assumed its jurisdiction in respect to the counterclaim or not. Since 
there exists an operative judgment, execution must issue upon it. The 
question as to Low far a foreign state may be subject to the local juris- 
diction of another state, has been, it is said, finally determined by a duly 
obtained operative judgment; and it is contended that it is impossible 
to make the status as a litigating party of a foreign state the subject of 
renewed investigation in execution proceedings. There must be a method 
of obtaining costs of proceedings against a state which as party plaintiff 
has been defeated in litigation and sentenced to pay costs; and similarly 
there must be a way of having execution where the complaint is filed in 
a real action. It would be self-contradictory were the state to permit a 
foreign state to be condemned in its courts, but would do nothing to 
render the judgment effective. A judgment does not represent merely a 
claim which might be the subject of adjudication, but also a command 
of the state behind whose execution must stand the coercive power of 
the state. (Loening, op. cit. pages 92/93, 103.) In so far as recourse 
to the courts of law was allowed so far also must enforcement of the 
judgment by execution be allowed. Bringing the action and submission 
in the matter of the counterclaim includes the subjection to the execution 
of judgment. Especially must heed be given to the fact that the debtor 
[ Russia] by the declaration made on its behalf by its plenipotentiaries in 
the proceedings before the Imperial Court at Kiautschou, July 30, 1908, 
expressly submitted to the execution flowing from the judgments of the 
German courts. 

Finally, the motion is made to dismiss the garnishee, who in the mean- 
time has entered as ancillary intervenor, because there is no legal basis 
for the ancillary intervention, and also because the garnishee is in no 
sense a party in interest. 
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The garnishee had begun to file papers herein before the formal notifi- 
cation of the raising of the question of conflicting jurisdictions and filed 
additional papers on the 4th, 6th and 11th of May, 1910. From these 
written pleadings the following should be noted: 

The garnishee claims that the case decided by the judgment of the 
Court to Determine Jurisdictional Conflicts of January 14, 1882, gives 
it the right to take part as an ancillary intervenor, and puts forth its 
claim to be considered as a real party in interest. It claims that 
the prerequisites of raising the question of jurisdictional conflict are 
present; that the Minister of Foreign Affairs was duly authorized to 
raise the question of conflict of jurisdictions, and that it was not neces- 
sary that the state official authority who claims a jurisdictional conflict 
has arisen, should claim for himself the right of final determination and 
of complete settlement of the matter; it sufficed rather, that there existed 
a domestic authority, which was so engaged in handling the matter, as 
the local institutions allowed, and that in case of claims against foreign 
states, the administration, according to international law, was in a 
position to apply coercive measures, up to that of war. The matter was 
also pending at the District Court of Berlin (Central Division) in the 
same way as § 21 of the Introductory Act to the Code of Civil Procedure 
speaks of pending executions. And that the expression “ Civil Litiga- 
tion ” | Buergerliche Rechtsstreitigkeit| includes not merely the proceed- 
ing whereby the court was informed of the controversy, but the entire 
scope of modern civil jurisdiction, and thus also the proceedings in 
execution. Although there had been a valid judgment entered, yet that 
did not preclude the raising of the issue of jurisdictional conflict in pro- 
ceedings to enforce judgment. The conflict of jurisdictions was not 
directed towards that, which by judgment had been duly determined, but 
against the carrying out of the judgment as such, since this pertained to 
the sphere of the activities of the administration. (Decisions of the 
Superior Administrative Court [Oberverwaltungsgericht| Vol. 30, p 
449.) From the principle that sovereign states are not subject to the 
jurisdiction of another state, except in cases of voluntary submission 
thereto, it follows that execution will not lie, except by consent or sub- 
mission to this process. Because a foreign state has submitted to the 
jurisdiction of another state for the carrying on of an action it does not 
yet follow that it has submitted to proceedings in execution thereof. 

The statement that legal steps against a foreign state are inadmissible 
is of material relevancy also in the matter under controversy because 
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court execution constitutes one part of the legal steps and because of the 
legal basic principle conclusively demonstrated that not even the pro- 
ceedings to judgment, ?. e., the legal contentions in their narrower sig- 
nificance could be entertained against a foreign state against its will. 
This leads irresistibly to the conclusion, that there was, on the face of it, 
an incomparably stronger interference with the sphere of rights of the 
foreign state such as lay in the proceedings on execution, making it 
evident that an execution certainly was inadmissible. That the decisions 
of the Court for Determining Jurisdictional Conflict in 1882 and 1902 
decide both as to the inadmissibility of attachment [arrest] against a 
foreign state, as also for the inadmissibility of execution itself. 

Denial is made of the contentions of the other side that the Russian 
state had submitted itself to the decision of the counterclaim and had 
for the first time in the year 1909 protested against the counterclaim on 
grounds based upon international law. Furthermore denial is made 
after detailed examination of all steps of the contentions, and all asser- 
tions of the creditor, which were assumed as true, based upon the law of 
nations, that the Russian Empire protested from the beginning against 
entertaining the counterclaim, and the denial is made that the declara- 
tion of the Consuls Kristy and Kropatschek, of July 30, 1908, did not 
have the effect attributed to it by the creditor, and in addition that they 
had insufficient authority to give said declaration. 

Even were one to concede that submission to the courts had taken 
place in respect to the counterclaim, it would not follow, so it is alleged, 
that thereby execution against the Russian state was admissible. Such 
inadmissibility was not to be adduced from the rule of the Code of Civil 
Procedure, because these deal solely with proceedings against persons 
subject to German jurisdiction. The rules of the Code of Civil Pro- 
cedure in respect of conditions precedent and carrying out of executions 
must, it is claimed, yield to the regulations of German public common 
law or of the common law [Landesrecht| of the states. The deductions 
of Loening, op. cit., that the validity of a judgment in all cases involves 
submission to the power of execution, and that a judgment is valueless 
unless it is enforceable, apply only to the sphere of the Code of Civil 
Procedure and overlook the fact that in the case at bar, an entirely dif- 
ferent source of law was being applied, viz., the law of nations. 

That for execution to be entertainable against a foreign state, its 
assent is necessary. That voluntary subjection, however, to forcible 
execution is a contradiction in itself. It certainly can not be imputed as 
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the voluntary act of a foreign state, because of its having brought an 
action. 

The garnishee, finally, claims that the provision of § 15, No. 3, of the 
Introductory Act to the Code of Civil Procedure and of the Judiciary 
Act, Appendix, paragraph 202 to § 90 of Vol. 1, 29 of the a 
Judiciary Act [Allgemeine Gerichtsordnung | are justified; § 15, No. 3, 
loc. cit., permits of an analogous interpretation, and with attachment 
[arrest] in the sense of § 202 the entire matter of execution is meant. 
Besides this it should be noted, that the state fiskus is unconditionally 
subject to the courts of law, while on the other hand in the matter of 
executions, it is supposedly protected by the already construed provisions 
laid down in § 15, No. 3. The legislature had thought it advisable, 
then, to extend a higher degree of protection to the right of issuing 
execution, than to justiciability or subjection to jurisdiction in its 
narrower sense. The principle should also be respected in the case of 
foreign states. 

The point of view that an execution is inadmissible is recognized not 
only in the decision of the Imperial Supreme Court of June 21, 1888 
(Decisions, Vol. 22, p. 29), but also in Stoelzel’s Rechtsweg, p. 8. In 
Italy the prevailing opinion, in literature and practice, affirms the 


justiciability of suit and decree as against a foreign state, even over its 


objection, but unanimously denies the permissibility of execution, except 
in so far as the state sued may also own realty as a fiskus. Besides this, 
Article 37 of the Hague Convention for the Pacific Settlement of Inter- 
national Disputes, binds the state asking arbitration only to the obliga- 
tion to subject itself in good faith to the arbitral decree, while execution 
is completely excluded. This shows that according to the views of the 
signatories of the said convention, execution does not lie as against a 
foreign state, not even after the sentence of such an international tri- 
bunal. That, pursuant to § 829 Code of Civil Procedure, there is an 
essential formal requirement before an attachment becomes operative: 
the injunction to the debtor to refrain from any disposition of the funds, 
There is no possibility for the courts to 


especially, with drawing them. 
It results from the 


force the foreign state to respect this injunction. 
non-applicability of § 23 Code of Civil Procedure, in conjunction with 
§ 828, that the law does not at all recognize a court competent to attach 
personal property belonging to a foreign state. Meeting the contentions 
of opposing counsel, that the decree of attachment had as against the 
debtor acquired the force of law, it should be noted, that the service by 
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mail took place on December 31, 1909, while the claim of jurisdictional 
conflict, which suspended the proceedings, had already been filed on 
December 29, 1909. Besides, there had been filed a memorandum which 
was not subject to any limitation of time. 

By its instrument of May 6, 1910, the garnishee also filed expert 
opinions by Professors Meili, Laband, Zorn, Hatschek, Fischer, Fleisch- 
mann, V. Stengel, Brie, Triepel, V. Seuffert, Bornhak, and Freund, who 
are cited as authorities. 

After filing briefs subscribed by the respective authorized counsel, and 
after notification thereof to the administrative authorities, and to the 
parties [to the action], respectively, that is to say after the period pro- 
vided for in § 9 of the Decree of August 1, 1879, the record supple- 
mented by the report was transmitted by the Central Division of the Dis- 
trict Court of Berlin, Appellate Division (A ammergericht), and by that 
court with its opinion transmitted to the Minister of Justice, and from 
him was transmitted with his order of May 31, 1910, to the Court for 
the Adjudication of Jurisdictional Conflicts. 

Before oral proceedings were had, the Court for Adjudication of Juris- 
dictional Conflicts also received additional papers from the Minister of 
Foreign Affairs, from the creditor, and from the garnishee. From these 
and from the discussions in the oral argument the following may be 
noted : 

The creditor points out that the expert opinions submitted by the 
garnishee’s experts are based on a statement of facts made by the 
garnishee, and that they have the value only of partisan declarations. 

The creditor (Von Hellfeld) also submits a letter from each of the 
counsel Vorwerk and Koch, of date February 12, 1906, to prove the sub- 
mission of the debtor | Russia] to German jurisdiction in the matter 
of the counterclaim. In his authority the creditor appeals to V. 
Loening, and to the decision of the Bavarian Court for Conflicting 
Jurisdictions, of March 4, 1884, as well as to the expert opinions of 
Stengel, Freund, and Bornhak, adduced by the garnishee, to support the 
view that by subjecting itself to the jurisdiction for the counterclaim, 
the submission of the debtor [ Russia] follows in the matter of the execu- 
tion. Stress is also laid on the fact that the declaration of the two 
Russian Consuls, Kristy and Kropatschek, made in the court proceedings 
on July 30, 1908, manifestly involves a submission to execution. The 
proceedings of the court referred, it is true, only to the preliminary 
orders, yet the declaration [of the consuls] is based on the entire matters 
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in controversy, as also may be seen from the fact that that declaration 
makes mention of the judgments of the German court. 

The garnishee with respect to the experts’ opinions answers that their 
statement of facts submitted was based on the judicial findings alone and 
that the experts gave their views upon this purely as scientific, objective 
opinions. The correspondence before action was brought, if read in 
chronological order, shows that the Russian Government refused to sub- 
mit to the jurisdiction in the matter of the counterclaim, as had been 
proposed by the other side. No trace of submission by the Russian 
Government to German jurisdiction for the execution could be found in 
any action of the Russian plenipotentiaries. This applied especially to 
the declaration of the Consuls Kropatschek and Kristy of July 30, 1908, 
which had no possible relation to any execution, and therefore there 
could not have been any submission to it, but it referred only to the 
voluntary recognition of judgments of the German court, and only to the 
suit against V. Hellfeld and Schwiering and did not deal with the 
counterclaim. Finally, that the declaration, since the consuls had no 
power to make it, is nugatory in effect. 

The Minister of Foreign Affairs filed a copy of the Roval Order of 
January 4, 1870, and of a decree of the Chancellor of the North German 
Confederation of January 8, 1870, to prove the due execution of the 
notice of December 29, 1909, that there was a conflict of jurisdiction 
[which had been put in question by Von Hellfeld’s counsel, see above }. 

By these orders the business of the Prussian Ministry of Foreign 
Affairs was transferred to the Foreign Office and the official position of 
the Under-Secretary in that Ministry was transferred to the State Secre- 
tary in the [Imperial] Foreign Office. In addition hereto the position 
of the Minister of Foreign Affairs as central authority, as well as his 


competency to clear up this pending matter in dispute and the admis- 


sibility to bring up the matter of jurisdictional conflict has been examined 
in the proceedings for the issuance of execution. In respect of the latter, 
it is doubted, whether the judgment of September 27, 1909, can he re- 
garded as a duly validlv rendered determination in the sense of § 4, 
Section 2, of the Decree of August 1, 1879, since that judgment was 
issued in violation of international law principles, and made in excess 
of the jurisdiction of the court. In addition to exhaustive discussions on 
ex-territoriality of foreign states it is shown what difficult positions and 
dangers would arise in international intercourse, were strict adherence to 
these said principles not scrupulously observed, and were not a violation 
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thereof also avoided by the local authorities. In opposing assertions of 
the creditor [Von Hellfeld], that in the German laws there are no pro- 
visions forbidding the levying of execution against foreign states, it has 
been emphasized that here international law only enters into considera- 
tion and that this takes precedence over local laws and thereby forbids 
the carrying out of execution against a foreign state. Finally, referring 
to declarations deposited by the Russian Embassy with the [Imperial] 
Foreign Office, of which copies are filed, it is observed that the Russian 
Government expressly opposed as before the counterclaim, so now the 
attachment proceedings, and this step was the external moving cause of 
the action of the [Prussian] Ministry of Foreign Affairs. The duty of 
this court, then, is to determine this case, as it now does on the following 
grounds: 

The formal provisions of the Decree of August 1, 1879, General Laws 
[ Gesetzsammlung]| p. 573, as to the procedure, especially §§ 7 to 11, 
were duly followed, as appears from the record. ‘The garnishee is not 
entitled to be considered as a joint intervenor, as it had moved the court, 
but is to be regarded as an immediately interested party to the action, 
because, even before the raising of the question of conflict of jurisdiction, 
it had filed an objection [on the ground of lack of jurisdiction] and 
exceptions to the orders of attachment and assignment, made the 15th 
of December, 1909, in the court issuing the mandate of execution. 

The conflict of jurisdiction has been duly raised, pursuant to § 5 of 
the Decree of August 1, 1879, by a Prussian central administrative au- 
thority, competent for this particular case, for the Prussian Ministers 
are now Central Administrative Authorities since the Decree of October 
27, 1810, concerning the changed constitutional status of all supreme 
state authorities (General Laws of 1810/11, p. 20), and into the working 
scope of the Minister of Foreign Affairs fall all matters concerning re- 
lations with foreign powers. He therefore was the right official to receive 
the exceptions of the Russian Government against the proceedings on 
execution, and to issue such mandates, as the laws provided for, in this 
case the raising of the issue of jurisdictional conflict (Decision- ef the 
Court of Conflict of Jurisdictions [MN ompetenzgerichtshof|, January 14, 
1882, Gruchot, Beitraeg, Vol. 26, p. 298; and Justizministerialblatt, 
1905, p. 207, also decision of June 14, 1902, Zeitschrift Fuer Inter- 
nationales Privat & Oeffentliches Recht, Vol. 13, p. 39%; Oppenhof, 
Ressortverhaeltnisse, p. 477, notes 90 and 91). According to the Royal 
Decree of January 4, 1870, filed herein by the [Prussian] Minister of 
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Foreign Affairs, the business of the Prussian Ministry of Foreign Affairs 
was transferred to the Foreign Office of the North German Confedera 
tion, now of the German Empire, and the functions of the [ Prussian | 
Under-Secretary of State of this Ministry, were transferred to the Secre- 
tary of State in the Foreign Office. Consequently the latter [Imperial 
Foreign Office] was by public law authorized to represent the [Prussian ] 
Ministry of Foreign Affairs and to sign the statement with regard to a 
conflict of jurisdictions. (V. Roenne, Staatsrecht der Preusischen 
Monarchie, 4th ed., Vol. 3, § 200, pp. 151-152.) 

The creditor [Von Hellfeld] maintains that the proceedings for execu 
tion, in which the question of conflict of jurisdictions has been raised, is 
not a “civil litigation ” pending before the courts, in the sense in whic! 
the quoted words are used in the Decree of August 1, 1879, and claims 
that in the case at bar the conflict of jurisdictions is not in order for t! 
further reason that the admissibility of the proceedings in the matter is 
firmly established by a valid, judicial decree. The concept of a “ civil 
litigation at law ” is, it is true, not specifically defined in the laws, but 
both science and practice interpret it as including proceedings in execu 
tion (Fischer, Zeitschrift fuer Deutschen Zivilprozess, Vol. 10, pp. 412, 
ff. pp. 418 ff, and Falkmann, Zwangsvollstreckungsordnung, 2nd ed., )p. 
3). Only this interpretaion reconciles § 4 of the Decree of August 1, 
1879, with the act for proceedings in cases of conflicting jurisdictions 
between the courts and the administrative authorities (Act of Ap: 
8, 1847, General Laws, p. 170) and with the practice of this court, as 
well as with the intent of the law. The Decree of August 1, 1879, has 
for its object securely to establish the rule, that any disputes arising 
between the civil courts and the administrative authorities as to coni- 
petency and jurisdiction shall be determined by orderly and legal pro- 
ceedings. This object would be attained in an unsatisfactory manner, 
were the question of conflicting jurisdictions limited to the actual pro- 
ceedings during trial, 7. e., up to judgment, whereas, according to present 
law, disputes over questions of jurisdiction could arise in all other matters 
and proceedings of law coming before the courts. The Court for the 
Determination of Jurisdictional Conflicts has had to determine, pursuant 
to the Act of April 8, 1847, two such cases of jurisdictional conflict be- 
tween courts and administrative bodies, — decision of November 2, 1850 
(Justizministerialblatt, 1851, p. 14) and of March 10, 1860 (op. cit.. 
1861, p. 260), and in both cases has determined that the questions of 


jurisdiction in judicial proceedings for execution were admissible and 
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also in both of these declared the administrative authority rather than 
the court as the proper and competent body. One of these two cases 
dealt with the execution of a judicial decree which had been awarded 
against a town: and in the other case, the execution of a judicial decree 
had been awarded in a tidal matter. When the Decree of August 1, 
1879, was issued, not only was this application of the Act of 1847 in the 
mind of the draftsman, but the Introductory Act to the Code of Civil 
Procedure of January 30, 1877 (Reichsgesetzblatt, p. 244) specifically 
referring to the provisions of § 15, No. 4, had left unaffected the various 
common law state regulations of the federal States (Landesgesetze) in 
matters of execution for money demands against the fiskus and public 
corporations and thereby, in contradistinction to the Imperial legal pro- 
visions, had permitted a settlement of the competency for the execution 
of judicial decrees. We agree with the expert reasoning of the Appellate 
Division of the Landesgericht [Kammergerricht| that in this state of 
facts and of the law, it must be assumed that it was not the purpose of 
the issue of the decree to limit the admissibility of the raising of the 
question of jurisdictional conflict whereby again an unregulated con- 
dition would arise in a series of conflicts between the courts and adminis- 
trative authorities, but rather that the matter should be thoroughly 
regulated, and that it should be made possible that all issues arising 
hereafter should be settled by a definitely established proceeding. In 
consonance herewith this Court for the Determination of Jurisdictional 
Conflicts in its decisions of January 14, 1882, and of June 14, 1902, in 
the proceedings for attachment which were pending before the complaint 
of conflict of jurisdictions had been filed in the principal cause, held 
that it was a case properly within its jurisdiction; and in its opinion 
stated, that the Decree of August 1, 1879, permitted the bringing up 
of the jurisdictional conflict, not only in the trial proceedings, but also 
in all civil litigations pending before the courts. And similar views were 
entertained by the Supreme Administrative Court (Oberverwaltungs- 
gericht) in its interpretation of § 113, Section 5, sentence 1, Common 
Administrative Law (Landesverwaltungsgesetz) in its decision of May 4, 
1896 (Reports of Decisions of the Oberverwaltungsgericht, Vol. 30, p. 
441, especially pp. 449 ff.). 

In reply to the exception that in case of an execution, one could not 
speak of “ pendency ” reference is made to § 21 of the Introductory Act 
to the Code of Civil Procedure, which uses the term “ pendency ” pre- 
cisely with reference to the proceedings in execution. The District Court 
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of Berlin (Central Division), furthermore is the court, in which. pur- 
suant to § 6 of the Decree of August 1, 1879, the pendency inheres, 
since that court issued the order of attachment and assignment and 
which at the time of the raising of the question of conflicting jurisdic- 
tions was still concerned with the matter. Whether it had jurisdiction 
in this matter, based either on the place or the subject matter, is irrele- 
vant here. 

Again, the further exception of the creditor [Von Hellfeld] that 
the question of conflict of jurisdictions in the case at bar is excluded 
because the admissibility of the legal proceedings has been settled once 
for all by a valid judgment, is not justified. In the first place, no legally 
valid decision at all exists in the execution proceedings because the order 
of attachment and assignment was served on the creditor [ Von Hellfeld | 
only on December 16, 1909, by serving him with a copy, while as earl) 
as December 30, 1909, the question of conflict of jurisdiction was duly 
raised and therefore before t‘ie said orders had become effective. (§§$ 793 
and 577 of section 2 Code of Civil Procedure) and thereby the proceed- 
ing was interrupted (§ 7 of the Decree of August 1, 1879, and § 249 
of the Code of Civil Procedure). The judgments relied upon by thie 
creditor in support of his contention, rendered by the Imperial Courts 
for the Protectorate of Kiautschou, are denied validity by the Minister 
of Foreign Affairs, as not being judgments in the sense of § 4, section 2, 
of the Decree of August 1, 1879, because issued in violation of the law of 
nations, and in excess of the jurisdiction of the court. The validity of 
that exception can remain undecided, since, by the judgment so rendered. 
only the admissibility of the proceedings of the original cases at law was 
passed on, and not the jurisdiction to issue execution. This is very 
plainly to be seen from the rationale of the judgment of the Imperial 
Consular Court at Shanghai, of April 9, 1907, which states that no basis 
of decision can be found in the legal possibility or impossibility of execut- 
ing the judgment, that, moreover, the court handing down the opinion 
was bound to leave out of consideration, completely, the question as to 
whether, thereafter, execution was gage either as a matter of fact 
or of law. In interpreting § 4, section 2, op. cit., it should also be noted. 
that a similar provision had formerly been included in § 2 of the Act of 
April 8, 1847. The Court for the Determination of Jurisdictional Con- 
flicts therefore had this selfsame question before it in its aforementioned 
decisions of November 2, 1850, and March 10, 1860, and had even at 
that time affirmed the question of the admissibility of the bringing up 
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of the conflict of jurisdictions, in spite of the actual valid judgment. 
This it did by distinguishing between the jurisdiction to render judg- 
ment and the jurisdiction to issue execution on the judgment pronounced. 

These premises considered, it must be evident that the issue of conflict 
of jurisdictions is properly brought up in the execution proceedings, but 
it must be limited, as has been shown, to the question of jurisdiction for 
the issue of execution pursuant to the peculiar circumstances prevailing 
in the case and must leave untouched the question already determined 
by a valid judgment as to whether the legal proceedings in the original 
case were admissible. The declaration of the Minister of Foreign Affairs 
in the question of jurisdictional conflict can raise a doubt whether these 
limitations were strictly observed in bringing before the court the ques- 
tion of conflict of jurisdictions, because in the grounds of the valid decree 
of the Imperial Court of Kiautschou, of September 27, 1909, on which 
ihe execution proceedings are directly based, is itself judged and is de- 
clared null and void because in violation of principles of international 
law. The statement of the Minister of Foreign Affairs, as a closer 
examination of it reveals, had as object rather a general form of reason- 
ing than in its proper sense a re-examination of the legally valid judg- 
ment, for in the second part of the opinion, and in the oral argument, 
the competency of the court to issue execution, even in the case of a 
judgment valid at international law, was denied; and finally the state- 
ment in respect of the conflict of jurisdiction in its inception, to a certain 
extent according to its tenor, applies expressly, only, to the proceedings 
to execute the judgment. 

The creditor | Von Hellfeld] has also raised objection to entertaining 
the question of whether there arises a conflict of jurisdictions, because 
the Minister of Foreign Affairs has assumed as his function not a “ final 
decision of the matter” but only “an intermediary activity,” while § 4 
of the Decree of August 1, 1879, presupposes that the final “ determina- 
tion ” of right belongs to the administrative authorities. This contention 
of the creditor finds no basis in the provisions of law. § 4 of the Decree 
of August 1, 1879, must here be interpreted in connection with § 13 of 
the Judiciary Act (Gerichtsverfassungsgesetz). Pursuant to this, there 
is a presumption for the raising of the question of conflicting jurisdic- 
tions, that the administrative authorities regard as inadmissible the pro- 
ceedings at law in the litigation, and that for the litigation the jurisdic- 
tion of either administrative board or of administrative courts is well 
founded. Owing to the variety of the functions which administrative 
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bodies exercise, and to which their jurisdiction extends, an express limita- 
tion would have had to be mentioned in the law, if, under competency, 
only a determinative activity of administrative authorities had been in- 
tended. Such a limitation, moreover, would not have done justice to the 
peculiarity of the administration and would in many directions hinder 
the administrative bodies in settling in an orderly manner the tasks 
assigned them. In accordance with the previous decisions of the Court 
for the Determination of Jurisdictional Questions of January 14, 1882, 
and June 14, 1902, in the reasoning of which the question in issue has 
been exhaustively discussed, it must be assumed therefore, that the ad 
missibility of bringing forward the question of the conflict of jurisdic- 
tions has been established sufficiently and that the Minister of Foreign 
Affairs was competent to discharge his obligations toward the cause of 
action in the manner he did, pursuant to the otherwise effective pro- 
visions and principles, ¢. e., in this case by diplomatic measures. (Cf. 
Judgment of the Bavarian Court for Conflicts of Jurisdiction, of March 
4, 1884. Imperial Printing Office [Reichstagdruck|, 1884/85, Vol. 5, 
No. 379, p. 23. 

Coming to the question whether the regularly raised and admissible 
conflict of jurisdiction is well founded, it is necessary to limit the subject 
matter of the decision. The decision of this court can only reach as far as 
the effective sphere of action enjoyed by Prussian courts. The Court for 
the Determination of Conflicts of Jurisdiction is a Prussian court, and 
can only decide matters of doubt and difficulties that arise in respect to 
jurisdiction between Prussian courts and Prussian administrative au- 
thorities. Accordingly, the entire pending litigated proceeding in itself 
in the courts of Kiautschou, must, for the purpose of this decision, be 
left out of consideration. This court was not called upon here to decide 
whether the legally valid judgment rendered there violates the law of 
nations, and whether for that reason it must at international law be 
regarded as inoperative. That question could only be taken into con- 
sideration if deciding it was necessary in order to answer the general, 
pending question involved, of the jurisdiction of the Prussian court for 
the issuance of execution, the only matter under discussion. No such 
necessity presents itself. Hence the points made by the Minister of 
Foreign Affairs, and by the garnishee, about the nullity or inoperative- 
ness of the judgment of September 27, 1909, are dismissed from further 
consideration, as well as the related contention, that the judgment can 
not be regarded as the legally valid title for an execution, since that 
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question is to be examined in the execution proceedings themselves and 
is irrelevant to the decision of the admissibility of the legal procedure. 
The decision in respect of the jurisdiction of the courts or of the adminis- 
trative authorities, in the case at bar, depends on the inquiry whether in 
the case at bar the provisions of the Code of Civil Procedure are to be 
applied, or whether other legal maxims apply on which the jurisdiction 
of the administrative authorities is founded. The present case turns on 
the execution of a judicial decree; that is, therefore, on the exercise of 
judicial power against a foreign state. Judicial power comprising power 
to decide the law and to execute its decrees is an outgrowth of the political 
power of the state and must of itself find its limitations at the boundary 
lines of the power of the state. Since states are of equal right and 
independent in relation to one another they are not subject to the politi- 
cal, and therefore not to the judicial power of another state. In so far 
as one state would not respect the relationship and should make arrange- 
nents to subject foreign states to its tribunals, such regulations would 
not be recognized by international law. One must assume in interpreting 
and applying laws that the legislator has kept within the limits of the 
political power of the state. Hence, if the Imperial law contained no pro- 
visions affecting ex-territoriality, the conclusion would be at once justi- 
fied that the laws do not refer to the subject and that international law 
principles are of unconditional application. But the Organic Judiciary 
Act in $§ 18-21, does contain provisions concerning the ex-territoriality 
of the ministers and members of legations, accredited to the German 
Empire and according to the motives (motiven) to the corresponding 
§§ 6-9 of the draft, other exemptions than those set forth shall not be 
recognized. Although the provisions, according to the reasoning of the 
decision of the Court of Jurisdictional Conflicts of January 14, 1882, have 
heen assumed only as exceptions to the principle that German jurisdiction 
attaches to all persons staying within the German Empire, yet doubts 
arose, whether according to legislative intent, disregarding these excep- 
tions, the provisions of the law were to be applied to foreign states and 
sovereigns without limitation. To obviate such doubts, there was intro- 
duced into the Reichstag in 1884 a draft bill to supplement the Judiciary 
Act wherein special care was taken to mention that states not belonging 
to the German Empire and their sovereigns were not subject to local 
jurisdiction. According to the report on that bill, the Judiciary Act was 
intended to leave unaffected the principles of international law as to 
ex-territoriality. It was further stated that the legal maxims recognized 
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without question in international law practice whereby the foreign state 
itself and its head is not subject to the local jurisdiction, had not been 
expressly set forth in the Judiciary Act, but had impliedly been assumed 
by the enactment of §§ 18-21. This basic principle and the additional 
point that the municipal law must be supplemented by the rules of inter- 
national law are given general recognition in the debates of the Reich- 
stag, as is shown by the stenographic reports, and especially in the com- 
mittee report. (Prints of the Reichstag 1884/85, Vol. 5, No. 379.) 
If this bill was not passed in the end, yet this legal maxim was thereby 
not impaired because, for the final action, the essential consideration 
found weight, that it was not politic to anticipate the further develop- 
ment of international law by definite legal provisions in Germany, and 
by such laws to bind the German Empire, while this was not the case 
with other states. The interpretation which the Judiciary Act exper- 
ienced at the hands of the legislature during these debates clearly 
indicated the legislative intent and thereby furnished an unequivocal basis 
for the direct application of international law to the question whether one 
state is subject to the judicial power of another state. Viewed from this 
standpoint the contention of the creditor [Von Hellfeld| that inter- 
national law is only in so far applicable as it has been adopted by German 
customary law, lacks foundation in law. Such a legal maxim would, 
moreover, if generally applied, lead to the untenable result that in the 
intercourse of nations with one another, there would obtain not a uniform 
system — international law —but a series of more or less diverse 
municipal laws of the individual states. 

The above forms the basis also for the decisions of the Court to De- 
termine Jurisdictional Conflicts, of January 14, 1882, and June 14, 
1902; for the decrees of the Appellate Division (AKammergericht) of 
December 8, 1893 (Seuffert’s Archiv, Vol. 50, p. 97), as well as for 
the decision of the Imperial Supreme Court of December 12, 1905 
(Reports of Decisions, Vol. 62, p. 165), and for the judgment of thie 
Bavarian Court for the Adjudication of Conflicting Jurisdictions of 
March 4, 1884 (Printed matter of the Reichstag, 1884/85, Vol. 5, No. 
379, p. 23), in all of which international law is applied directly. 

In the aforementioned decisions of January 14, 1882, and of June 14. 
1902, the Court to Determine Jurisdictional Conflicts had already ex- 
haustively examined into the question of ex-territoriality of states, and 
recognized, as a principle of international law, that the foreign state, as 
a rule —that is, subject to and apart from exceptions to be examined 
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into hereinafter, — is not subject to the jurisdiction of local tribunals. 
After careful consideration this legal maxim must be maintained also 
in the case at bar, a maxim which constitutes an inevitable consequence 
of the equality and independence of states and which is recognized in the 
jurisprudence of the more important civilized states. The reasoning of 
this decision is supported by the following cases: judgment of the 
Bavarian Court for the Adjudication of Jurisdictional Conflicts of March 
4, 1884, the decree of the Appellate Division [A ammergericht] of Decem- 
ber 8, 1893; and the judgment of the Imperial Supreme Court of Decem- 
ber 12, 1905 As a further reason for the decision, reference may be 
made to the bill to amend the Judiciary Act referred to above, including 
the debates in the Reichstag; and to the article by Droop in Gruchot’s 
Beitraege, Vol. 26, p. 289; to Loening’s Die Gerichtsbarkeit ueber fremde 
Staaten und Souveraene, to Walle, Festgabe der juristischen Fakultaet 
fuer Hermann Fitting, and Deutsche Juristenzeitung, 1910, p. 162; as 
well as to the literature, both domestic and foreign, therein cited; as well 
as to the jurisprudence quoted therein of the various individual states, 
especially of Prussia. To the contentions made on behalf of the creditor 
[Von Hellfeld] relying on the disparity of legal practice in the various 
countries, and to the divergent views maintained by different writers, no 
authoritative or controlling importance can be conceded. That authors 
will naturally differ in their views goes without saying, all the more so 
here, where they often discuss not the existing state of the law, but legal 
theories which, according to the views of each author, are to be applied 
as a forecast of express regulation or of the gradual development of inter- 
national law. This applies particularly to the resolutions of the Institut 
de droit international at the Hamburg conference of September 11, 1891 
(Annuaire de l'Institut de droit international, Vol. 11, p. 436, ff.), 
upon which particular stress was laid by the creditor. In the juris- 
prudence of the great civilized states, no trace is found of any principle 
denying the ex-territoriality of foreign states before their courts; rather 
is it found that the principle is recognized universally as the jurispru- 
dence cited by Droop and Loening (loc. cit.) indicate. Divergent de- 
cisions of isolated courts can not shake this general recognition, espe- 
cially when far-reaching criticism has been directed against such opinions 
as those cited by the creditor, as from the courts of Belgium and Italy 
(Loening, loc. cit. p. 52). A special point of emphasis must be made of 
agreement with the decisions of the Prussian Court to Determine Juris- 
dictional Conflicts of January 14, 1882, and of the Imperial Supreme 
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Court of December 12, 1905, that there has never been a recognized dis- 
tinction in international law between the state as the bearer of its politi- 
cal power and the state as a private person subject to the civil law, and 
that in both characters the state possesses the right of ex-territoriality. 
With this statement the contention urged by the creditor [Von Hellfeld | 
falls to the ground, that although the Russian Empire in the transactions 
with Von Hellfeld did not act in a private business transaction but in 
the exercise of its political sovereignty — imperium — yet that between 
him and Russia a legal relation subsisted to be regarded like a private 
business relationship and that therefore the right of action at law lies. 
even though the general ex-territoriality of states be conceded. 

The basic principles of international law, concerning the ex-territorial- 
ity of states, apply to both exercises of the judicial power, /. ¢., to the 
judgment and to its enforcement. The Russian state and such of its 
property as is found in Prussia are therefore not per se subject to the 
judicial execution of the judgment of September 27, 1909. It is true 
that by the law of nations there are exceptions to the ex-territoriality of 
states, in such cases as proceedings affecting real property (/mmobiliar- 
prozess) and of a voluntary submission to the foreign jurisdiction. Of 
these exceptions, since this is not an action affecting realty, only the 
latter of the two exceptions remains to be noticed, viz., the question 
whether perchance the jurisdiction of the Prussian court to decree execu- 
tion which is in question here, is based on Russia’s voluntary submission. 
Since the rendition of the judgment of September 27, 1909, no acts of 
the Russian Government are in evidence, whence any such submission 
could be inferred; on the contrary, that government expressly protested 
against the execution proceedings and thus afforded the Minister of 
Foreign Affairs the external motive to raise the question of jurisdictional 
conflict. However, it must be examined into whether the Russian state 
may have submitted to the judgments handed down during the execution 
proceedings, in the legal proceedings before the Imperial Courts of the 
Protectorate of Kiautschou, either by declarations or by actions therein. 
In interpreting the declaration and acts of Russia, 7. ¢., in establishing 
what the person declaring had in mind, the premise must be assumed, 
that, as stated above, the submission of a state to the jurisdiction of 
another connotes a renunciation of its sovereign position in a certain 
definite relation. Comparatively speaking this is not so great a renuncia- 
tion in so far as it only permits the determination by courts of justice of 
contentious legal relations; and so there are found similar activities in 
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the common practice of states, of sending controversies to an arbitral 
court. On the other hand, to submit to issue of execution on the part 
of a foreign state involves divesting itself of sovereignty to a far greater 
extent than is even customary in the intercourse of states. In arbitra- 
tion treaties, moreover, such a submission is not made since in them no 
execution is provided for. In addition hereto it remains to be noted, in 
the case at bar, that in German law there exist no provisions making such 
a submission of a foreign state, the prerequisite of proceedings in a suit. 
Hence Russia had no reason whatever to make any such submission. 
With this state of facts in mind, the conclusion is not inferable, that 
because of the filing of the complaint by Russia and by its due submis- 
sion to the counterclaim, as settled in a valid judgment, Russia also 
intended to submit itself to the judicial execution of any resulting judg- 
ment: rather is the conclusion justified, that in so far as a submission to 
_ German jurisdiction has taken place it was to be limited to the judicial 
determination of the question of law at issue between the parties. There 
are no acts of Russia in evidence that could lead to a different conclusion. 
The creditor [Von Hellfeld] however, contends that the judicial deter- 
mination and the judicial execution are inseparable, and therefore that 
the admissibility of judicial execution arises per se from the admissibility 
of the determination of the cause of action. He also contends that a 
judgment, incapable of execution by forcible means, is altogether in- 
operative, and therefore denies that the inadmissibility of execution can 
be harmonized with the intent of the legislator in the Code of Civil Pro- 
cedure. These exceptions, as references cited hereinbefore, from the 
extracts of Loening (/oc. cit.), show, are not convincing. The decision 
of the Bavarian Court of Adjudicature of Conflicting Jurisdictions, of 
March 4, 1884, upon which the creditor likewise relies, as a matter of 
fact, does not contain the legal maxim claimed by him, but assumed the 
admissibility of execution, because Austria had assumed all legal obliga- 
tions, of whatever kind they may have been, of the former owner, a stock 
company, and consequently there existed the case of submission, even to 
execution. In addition to the foregoing the following should be 
remarked : 

Execution proceedings, in the Code of Civil Procedure, are in an 
independently regulated chapter under the heading of “ proceedings in 
civil litigation,” carried on pursuant to its own peculiar provisions. The 
claim to have execution issue is separated from the material claim to 
performance (Gaupp-Stein, Zivilprozess, 9 ed., Vol. 2, p. 352). Not 
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every execution is based on a judgment of a court of law — (§ 794 Code 
of Civil Procedure), and although as a rule judicial executions follow 
judgments of courts of law, yet the latter need not be followed by judicial 
execution, as appears by a mere reference to § 15, No. 3, of the Intro- 
ductory Act to the Code of Civil Procedure, as well as from the decisions 
of the Court for Conflicting Jurisdictions, of November 2, 1850, and of 
February 11, 1860. Thus is met the objection that judgments without 
judicial execution are altogether meaningless because otherwise the legis- 
lator would not have admitted the exception of § 15, in No. 3. And the 
above also applies to judgments obtained against foreign states, as is 
shown by comparison with the above mentioned arbitral decisions, since 
such judgments are likewise lacking in power of enforcing execution, and 
yet are recognized and carried into effect. From the premises it follows 
that power to hear and determine, and power to award execution, espe- 
cially according to the provisions of German law, are not inseparably 
bound up together, and that therefore the claim, that in the submission 
to a complaint or to a counterclaim there is tpso facto contained the 
submission to execution, is not a justifiable one. Therefore it is unneces- 
sary to discuss the question, whether and in how far Russia submitted 
itself actually to the determination of the counterclaim or whether on 
the basis of the judgments entered it is to be regarded as having so 
submitted itself. There remains to be examined, the question, more- 
over, whether the Russian Empire is subject to the process of execution, 
because of the declaration of the Russian consuls Kropatschek and Kristy 
in the judicial proceedings of July 30, 1908, “ that the Russian Govern- 
ment officially guarantees, that it will submit itself to the judgments of 
the German courts in the actions brought against V. Hellfeld and 
Schwiering.” The creditor [Von Hellfeld] claims that the declaration, 
both according to its form and content, involves a submission to the 
execution proceedings. We can not share this view. The meaning of 
the declaration appears clearly from the conclusions of law of the judg- 
ment of the Imperial Court of Kiautschou, of August 3, 1908, entered 
on the arguments of July 30, 1908. Pursuant to that judgment, the 
declaration only contains the guarantee “that the Russian Government 
would not withdraw itself from the recognition of the judgments of the 
German courts in this litigation.” According to the judgment of the 
court before which the declaration was entered, subjection under the 
power to issue execution was not contained in the declaration, and besides 
this, the declaration, as appears in the conclusions of law of the judg- 
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ment, referred only to this controversy, 1. ¢., to the controversy over the 
interlocutory orders, and therefore not to the controversy involved in the 
counterclaim. The declaration [as so construed] of the debtor [ Russia } 
eliminates the question of admissibility of execution, without rendering 
necessary the examination of the other objections urged by the garnishee. 

Pursuant to these conclusions the debtor [Russia] neither expressly 
nor by its acts submitted to proceedings in execution, and therefore the 
Russian Empire, with its property found in Prussia, pursuant to the 
principles of international law, is not subject to execution by judicial 
proceedings based on the judgment of September 27, 1909; therefore the 
proceedings at law, as assumed by the Appellate Division (Aammer- 
gericht) in its opinion, were conducted without jurisdiction, and the 
conflict of jurisdictions was well founded; therefore the order of the 
District Court of Berlin (Central Division), decreeing the attachment 
and assignment, by its order of December 15, 1909, is to be reversed. 

Since this decision is based directly upon the principles of inter- 
national law, it is needless to enter into a deep discussion of the question 
whether the lack of jurisdiction to issue execution might also be derived 
from the Appendix § 202 to § 90, I, 29 of the General Rules of Court 
(Allgemeine Gerichtsordnung), or whether this provision, as is main- 
tained by the creditor [Von Hellfeld] no longer has effect, and at all 
events does not apply to proceedings in execution, but only to proceed- 
ings in attachment [arrest]. It is, however, proper to notice a point 
made in one of the briefs, that the Court for Conflicting Jurisdictions, in 
its decision of January 14, 1882, had in its decision not undertaken to 
say that the paragraph 202, cited above no longer was effective, but had 
only adduced it, with other historical proceedings as proof that in Prussia 
the principle of international law, of not permitting attachment against 
foreign states, had from all times found recognition. 

Costs are governed by section 20 of the Decree of August 1, 1879. 

Berlin, June 25, 1910. 
ROYAL COURT FOR THE DETERMINATION OF JURISDICTIONAL CONFLICTS, 

[L. s.] Signed Lwvcas. 
Witnessed Scuvuz, 

Clerk of the Court. 
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AWARD OF THE PERMANENT COURT OF ARBITRATION IN THE CASE OF 
SAVARKAR, BETWEEN FRANCE AND GREAT BRITAIN 
February 24, 1911. 

Whereas, by an agreement dated the 25th October, 1910, the Govern- 
ment of the French Republic and the Government of His Britannic 
Majesty agreed to submit to arbitration the questions of fact and law 
raised by the arrest and restoration to the mail steamer “ Morea” at 
Marseilles, on the 8th July, 1910, of the British Indian Savarkar, who 
had escaped from that vessel where he was in custody; and the demand 
made by the Government of the French Republic for the restitution of 
Savarkar ; 

The arbitral tribunal has been called upon to decide the following 
question : 

Should Vinayak Damodar Savarkar, in conformity with the rules of 
international law, be restored or not be restored by His Britannic 
Majestv’s Government to the Government of the French Republic? 

Whereas, for the purpose of carrying out this agreement, the two 
governments have respectively appointed as arbitrators: 

His Excellency Monsieur Beernaert, Minister of State, Member of the 
Belgian Chamber of Representatives, etc., President; 

The Right Honourable, the Earl of Desart, formerly His Britannic 
Majesty’s Attorney General ; 

Monsieur Louis Renault, Professor at the University of Paris, Minister 
Plenipotentiary, Legal Adviser of the Department of Foreign Affairs; 

Monsieur G. Gram, formerly Norwegian Minister of State, Provincial 
Governor ; 

His Excellency, the Jonkheer A. F. de Savornin Lohman, Minister of 
State, Member of the Second Chamber of the States-General of the 
Netherlands. 

And, further, the two governments have respectively appointed as their 
agents, 

The Government of the French Republic: 

Monsieur André Weiss, assistant legal adviser of the Department 
of Foreign Affairs of the French Republic, Professor of Law at the 


University of Paris. 
The Government of His Britannic Majesty: 
Mr. Eyre Crowe, Counsellor of Embassy, a senior clerk at the 
British Foreign Office. 
Whereas, in accordance with the provisions of the agreement, cases, 


DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 521 


counter-cases and replies have been duly exchanged between the parties, 
and communicated to the arbitrators. 

Whereas the tribunal met at The Hague on the 14th February, 1911. 

Whereas, with regard to the facts which gave rise to the difference of 
opinion between the two governments, it is established that, by a letter 
dated the 29th June, 1910, the Commissioner of the Metropolitan Police 
in London informed the “ Directeur de la Sareté générale” at Paris, 
that the British Indian Vinayak Damodar Savarkar was about to be sent 
to India, in order to be prosecuted for abetment of murder, etc., and 
that he would be on board the vessel “ Morea” touching at Marseilles 
on the 7th or 8th July. 

Whereas, in consequence of the receipt of this letter, the Ministry of 
the Interior informed the prefect of the “‘ Bouches-du-Rhéne,” by a tele- 
gram dated the 4th July, 1910, that the British police was sending 
Savarkar to India on board the steamship “ Morea.” This telegram 
states that some “ révolutionnaires hindous” then on the Continent, 
might take advantage of this to further the escape of this foreigner, and 
the prefect was requested to take the measures necessary to guard against 
any attempt of that kind. 

Whereas, the “ Directeur de la Streté générale” replied by a letter 
dated the 9th July, 1910, to the letter of the Commissioner of the 
Metropolitan Police, stating that he had given the necessary instructions 
for the purpose of guarding against the occurrence of any incident dur- 
ing the presence at Marseilles of the said Vinayak Damodar Savarkar, 
on board the steamship “ Morea.” 

Whereas, on the 7th July, the “ Morea” arrived at Marseilles. The 
following morning, between 6 and 7 o’clock, Savarkar, having succeeded 
in effecting his escape, swam ashore and began to run; he was arrested 
by a brigadier of the French maritime gendarmerie and taken back to 
the vessel. Three persons, who had come ashore from the vessel, assisted 
the brigadier in taking the fugitive back. On the 9th July, the “ Morea ” 
left Marseilles with Savarkar on board. 

Whereas, from the statements made by the French brigadier to the 
police of Marseilles, it appears: 

That he saw the fugitive, who was almost naked, get out of a porthole 
of the steamer, throw himself into the sea and swim to the quay; 

That at the same moment some persons from the ship, who were shout- 
ing and gesticulating, rushed over the bridge leading to the shore, in 
order to pursue him ; 
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That a number of people on the quay commenced to shout “Arrétezle ; ~ 

That the brigadier at once went in pursuit of the fugitive and, coming 
up to him after running about five hundred metres, arrested him. 

Whereas the brigadier declares that he was altogether unaware of the 
identity of the person with whom he was dealing, that he only thought 
that the man who was escaping was one of the crew, who had possibly 
committed an offence on board the vessel. 

Whereas, with regard to the assistance afforded him by one of the 
crew and two Indian policemen, it appears from the explanations given 
on this point, that these men came up after the arrest of Savarkar, and 
that their intervention was only auxiliary to the action of the brigadier. 
The brigadier had seized Savarkar by one arm for the purpose of taking 
him back to the ship, and the prisoner went peaceably with him. The 
brigadier, assisted by the above mentioned persons, did not relax his 
hold till he reached the half deck of the vessel. 

The brigadier said that he did not know English. 

From what has been stated, it would appear that the incident did not 
occupy more than a few minutes. 

Whereas, it is alleged that the brigadier who effected the arrest was 
not ignorant of the presence of Savarkar on board the vessel, and that 
his orders, like those of all the French police and gendarmes, were to 
prevent any Hindoo from coming on board who had not got a ticket. 

Whereas these circumstances show that the persons on board in charge 
of Savarkar might well have believed that they could count on the assist- 
ance of the French police. 

Whereas it is established that a “ commissaire ” of the French police 
came on board the vessel shortly after her arrival at the port, and in 
accordance with the orders of the prefect, placed himself at the disposal 
of the commander in respect of the watch to be kept; 

That, in consequence, this “ commissaire ” was put into communication 
with the British police officer who, with other police officers, was in 
charge of the prisoner ; 

That the prefect of Marseilles, as appears from a telegram dated the 
13th July, 1910, addressed to the Minister of the Interior, stated that 
he had acted in this matter in accordance with instructions given by the 
“ Sfireté générale ” to make the necessary arrangements to prevent the 
escape of Savarkar. 

Whereas, having regard to what has been stated, it is manifest that 
the case is not one of recourse to fraud or force in order to obtain posses- 
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sion of a person who had taken refuge in foreign territory, and that 
there was not , in the circumstances of the arrest and delivery of Savarkar 
to the British authorities and of his removal to India, anything in the 
nature of a violation of the sovereignty of France, and that all those who 
iook part in the matter certainly acted in good faith and had no thought 
of doing anything unlawful. 

Whereas, in the circumstances cited above, the conduct of the brigadier 
not having been disclaimed by his chiefs before the morning of the 9th 
July, that is to say before the “ Morea ” left Marseilles, the British police 
might naturally have believed that the brigadier had acted in accordance 
with his instructions, or that his conduct had been approved. 

Whereas, while admitting that an irregularity was committed by the 
arrest of Savarkar, and by his being handed over to the British police, 
there is no rule of international law imposing, in circumstances such as 
those which have been set out above, any obligation on the Power which 
has in its custody a prisoner, to restore him because of a mistake com- 
mitted by the foreign agent who delivered him up to that Power. 

For these reasons: The arbitral tribunal decides that the Govern- 
ment of His Britannic Majesty is not required to restore the said Vinayak 
Damodar Savarkar to the Government of the French Republic. 

Done at The Hague, at the Permanent Court of Arbitration, February 
24, 1911. 

The President: A. BEERNAERT. 
The Secretary General: MicHigEts VAN VERDUYNEN. 


COMMONWEALTH OF VIRGINIA V. STATE OF WEST VIRGINIA 


Supreme Court of the United States 
March 6, 1911. 


Mr. Justice HoutMes delivered the opinion of the court. 

This is a bill brought by the Commonwealth of Virginia to have the 
State of West Virginia’s proportion of the public debt of Virginia as it 
stood before 1861 ascertained and satisfied. The bill was set forth when 
the case was before this court on demurrer. 206 U. S. 290. Nothing 
turns on the form or contents of it. The object has been stated. The 
bill alleges the existence of a debt contracted between 1820 and 1861 in 
connection with internal improvements intended to develop the whole 
State, but with especial view to West Virginia, and carried through by 
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the votes of the representatives of the West Virginia counties. It then 
sets forth the proceedings for the formation of a separate State and the 
material provisions of the ordinance adopted for that purpose at Wheel- 
ing on August 20, 1861, the passage of an Act of Congress for the ad- 
mission of the new State under a constitution that had been adopted, 
and the admission of West Virginia into the Union, all of which we shal! 
show more fully a little further on. Then follows an averment of the 
transfer in 1863 to West Virginia of the property within her boundaries 
belonging to West Virginia, to be accounted for in the settlement there- 
after to be made with the last-named State. As West Virginia gets the 
benefit of this property without an accounting, on the principles of this 
decision, it needs not to be mentioned in more detail. A further appro- 
priation to West Virginia is alleged of $150,000, together with unappro- 
priated balances, subject to accounting for the surplus on hand received 
from counties outside of the new State. Then follows an argumentative 
averment of a contract in the constitution of West Virginia to assume an 
equitable proportion of the above-mentioned public debt, as hereafter 
will be explained. Attempts between 1865 and 1872 to ascertain the two 
States’ proportion of the debt and their failure are averred, and the sub- 
sequent legislation and action of Virginia in arranging with the bond- 
holders, that will be explained hereafter so far as needs. Substantially 
all the bonds outstanding in 1861 have been taken up. It is stated that 
both in area of territory and in population West Virginia was equal to 
about one-third of Virginia, that being the proportion that Virginia 
asserts to be the proper one for the division of the debt, and this claim 
is based upon the division of the State, upon the above-mentioned Wheel- 
ing ordinance and the Constitution of the new State, upon the recognition 
of the liability by statute and resolution, and upon the receipt of property 
as has been stated above. After stating further efforts to bring about an 
adjustment and their failure, the bill prays for an accounting to ascertain 
the balance due to Virginia in her own right and as trustee for bond- 
holders and an adjudication in accord with this result. 

The answer admits a debt of about $33,000,000, but avers that the main 
object of the internal improvements in connection with which it was con- 
tracted was to afford outlets to the Ohio River on the west and to the sea- 
board on the east for the products of the eastern part of the State, and to 
develop the resources of that part, not those of what it now West Vir- 
ginia. In aid of this conclusion it goes into some elaboration of details. 
It admits the proceedings for the separation of the State and refers to an 
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Act of May, 1862, consenting te the same, to which we also shall refer. It 
denies that it received property of more than a little value from Virginia 
or that West Virginia received more than belonged to her in the way of 
surplus revenue on hand when she was admitted to the Union, and denies 
that any liability for these items was assumed by her Constitution. It 
sets forth in detail the proceedings looking to a settlement, but as they 
have no bearing upon our decision we do not dwell upon them. It admits 
the transactions of Virginia with the bondholders and sets up that they 
discharged the Commonwealth from one-third of its debt and that what 
may have been done as to two-thirds does not concern the defendant, since 
Virginia admits that her share was not less than that. If the bonds out- 
standing in 1861 have been taken up it is only by the issue of new bonds 
for two-thirds and certificates to be paid by West Virginia alone for the 
other third. Liability for any payments by Virginia is denied and ac- 
countability, if any, is averred to be only on the principle of § 9 of the 
Wheeling ordinance, to be stated. It is set up further that under the 
Constitution of West Virginia her equitable proportion can be established 
by her Legislature alone, that the liquidation can be only in the way pro- 
vided by that instrument, and hence that this suit cannot be maintained. 
The settlement by Virginia with her creditors also is pleaded as a bar, and 
that she brings this suit solely as trustee for them. 

The grounds of the claim are matters of public history. After the Vir- 
ginia ordinance of secession, citizens of the State who dissented from that 
ordinance organized a government that was recognized as the State of 
Virginia by the Government of the United States. Forthwith a conven- 
tion of the restored State, as it was called, held at Wheeling, proceeded to 
carry out a long entertained wish of many West Virginians by adopting 
an ordinance for the formation of a new State out of the western portion 
of the old Commonwealth. A part of section 9 of the ordinance was as 
follows: 

The new State shall take upon itself a just proportion of the public debt of 
the Commonwealth of Virginia prior to the first day of January, 1861, to be 
ascertained by charging to it all State expenditures within the limits thereof, 
and a just proportion of the ordinary expenses of the State government, since 
any part of said debt was contracted; and deducting therefrom the moneys paid 
into the treasury of the Commonwealth from the counties included within the 
said new State during the same period. 


Having previously provided for a popular vote, a constitutional con- 
vention, ete., the ordinance in section 10 ordained that when the General 
Assembly should give its consent to the formation of such new State, it 
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should forward to the Congress of the United States such consent, to- 
gether with an official copy of such constitution, with the request that the 
new State might be admitted into the union of States. 

A constitution was framed for the new State by a constitutional con- 
vention, as provided in the ordinance, on November 26, 1861, and was 
adopted. By Article 8, section 8, 

An equitable proportion of the public debt of the Commonwealth of Virginia, 
prior to the first of January in the year one thousand eight hundred and sixty- 
one, shall be assumed by this State; and the Legislature shal] ascertain the same 
as soon as may be practicable, and provide for the liquidation thereof, by a 
sinking fund sufficient to pay the accruing interest, and redeem the principal 
within thirty-four years. 


An act of the Legislature of the restored State of Virginia, passed May 
13, 1862, gave the consent of that Legislature to the erection of the new 
State “ under the provisions set forth in the constitution for the said State 
of West Virginia.” Finally Congress gave its sanction by an Act of De- 
cember 31, 1862, c. 6, 12 Stat. 633, which recited the framing and adop- 
tion of the West Virginia constitution and the consent given by the Legis- 
lature of Virginia through the last mentioned act, as well as the request 
of the West Virginia convention and of the Virginia Legislature, as the 
grounds for its consent. There was a provision for the adoption of an 
emancipation clause before the Act of Congress should take effect, and for 
a proclamation by the President, stating the fact, when the desired amend- 
ment was made. Accordingly, after the amendment and a proclamation 
by President Lincoln, West Virginia became a State on June 20, 1863. 

It was held in 1870 that the foregoing constituted an agreement be- 
tween the old state and the new, Virginia v. West Virginia, 11 Wall. 39, 
and so much may be taken practically to have been decided again upon 
the demurrer in this case, although the demurrer was overruled without 
prejudice to any question. Indeed, so much is almost if not quite ad- 
mitted in the answer. After the answer had been filed the cause was 
referred to a master by a decree made on May 4, 1908, 209 U.S. 514, 534, 
which provided for the ascertainment of the facts made the basis of ap- 
portionment by the original Wheeling ordinance, and also of other facts 
that would furnish an alternative method if that prescribed in the Wheel- 
ing ordinance should not be followed ; this again without prejudice to any 
question in the cause. The master has reported, the case has been heard 
upon the merits, and now is submitted to the decision of the court. 

The case is to be considered in the untechnical spirit proper for deal- 
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ing with a quasi-international controversy, remembering that there is no 
municipal code governing the matter, and that this court may be called 
on to adjust differences that can not be dealt with by Congress or dis- 
posed of by the legislature of either State alone. Missouri v. //linois, 200 
U.S. 496, 519, 520; Kansas v. Colorado, 206 U. 8S. 46, 82-84. There- 
fore we shall spend no time on objections as to multifariousness, laches 
and the like, except so far as they affect the merits, with which we proceed 
to deal. See Rhode Island v. Massachusetts, 14 Peters 210, 257; United 
States v. Beebe, 127 U.S. 338. 

The amount of the debt January 1, 1861, that we have to apportion 
no longer is in dispute. The master’s finding was accepted by West Vir- 
ginia and at the argument we understood Virginia not to press her 
exception that it should be enlarged by a disputed item. It was $33,897,- 
073.82, the sum being represented mainly by interest-bearing bonds. 
The first thing to be decided is what the final agreement was that was 
made between the two States. Here again we are not to be bound by 
technical form. A State is superior to the forms that it may require of 
its citizens. But there would be no technical difficulty in making a con- 
tract by a constitutive ordinance if followed by the creation of the com 
templated State. Wedding v. Meyler, 192 U.S. 573, 583. And, on the 
other hand, there is equally little difficulty in making a contract by the 
constitution of the new State, if it be apparent that the instrument is 
not addressed solely to those who are to be subject to its provisions, but 
is intended to be understood by the parent State and by Congress as 
embodying a just term which conditions the parent’s consent. There can 
be no question that such was the case with West Virginia. As has been 
shown, the consent of the Legislature of the restored State was a consent 
to the admission of West Virginia under the provisions set forth in the 
constitution for the would-be State, and Congress gave its sanction only 
on the footing of the same constitution and the consent of Virginia in the 
last mentioned act. These three documents would establish a contract 
without more. We may add, with reference to an argument to which we 
attach little weight, that they establish a contract of West Virginia with 
Virginia. There is no reference to the form of the debt or to its holders, 
and it is obvious that Virginia had an interest that it was most im- 
portant that she should be able to protect. Therefore Vest Virginia 
must be taken to have promised to Virginia to pay her share, whoever 
might be the persons to whom ultimately the payment was to be made. 

We are of opinion that the contract established as we have said is not 
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modified or affected in any practical way by the preliminary suggestions 
of the Wheeling ordinance. Neither the ordinance nor the special mode 
of ascertaining a just proportion of the debt that it puts forward is men- 
tioned in the constitution of West Virginia, or in the act of Virginia 
giving her consent, or in the Act of Congress by which West Virginia 
became a State. The ordinance required that a copy of the new con- 
stitution should be laid before Congress, but said nothing about the 
ordinance itself. It is enough to refer to the circumstances in which the 
separation took place to show that Virginia is entitled to the benefit o1 
any doubt so far as the construction of the contract is concerned. Sev 
opinion of Attorney-General Bates to President Lincoln, 10 Op. Att.- 
Gen. 426. The mode of the Wheeling ordinance would not throw on 
West Virginia a proportion of the debt that would be just, as the ordi 
nance requires, or equitable, according to the promise of the constitution. 
unless upon the assumption that interest on the public debt should be 
considered as part of the ordinary expenses referred to in its terms 
That we believe would put upon West Virginia a larger obligation than 
the mode that we adopt, but we are of opinion that her share should be 
ascertained in a different way. All the modes, however, consistent with 
the plain contract of West Virginia, whether under the Wheeling ordi- 
nance or the constitution of that State, come out with surprisingly similar 
results. 

It was argued, to be sure, that the debt of Virginia was incurred for 
local improvements and that in such a case, even apart from the ordi- 
nance, it should be divided according to the territory in which the money 
was expended. We see no sufficient reason for the application of such a 
principle to this case. In form the aid was an investment. It generally 
took the shape of a subscription for stock in a corporation. To make the 
investment a safe one the precaution was taken to require as a condition 
precedent that two or three-fifths of the stock should have been subscribed 
for by solvent persons fully able to pay, and that one-fourth of the sub- 
scriptions should have been paid up into the hands of the treasurer. 
From this point of view the venture was on behalf of the whole State. 
The parties interested in the investment were the same, wherever the 
sphere of corporate action might be. The whole State would have got 
the gain and the whole State must bear the loss, as it does not appear that 
there are any stocks of value on hand. If we should attempt to look 
farther, many of the corporations concerned were engaged in improve- 
ments that had West Virginia for their objective point, and we should be 
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lost in futile detail if we should try to unravel in each instance the ulti- 
mate scope of the scheme. It would be unjust, however, to stop with the 
place where the first steps were taken and not to consider the purpose 
with which the enterprise was begun. All the expenditures had the 
ultimate good of the whole State in view. ‘Therefore we adhere to our 
conclusion that West Virginia’s share of the debt must be ascertained in 
a different way. In coming to it we do but apply against West Virginia 
the argument pressed on her behalf to exclude her liability under the 
Wheeling ordinance in like cases. By the ordinance West Virginia was 
to be charged with all State expenditures within the limits thereof. But 
she vigorously protested against being charged with any sum expended in 
the form of a purchase of stocks. 

But again, it was argued that if this contract should be found to be 
what we have said, then the determination of a just proportion was left 
by the constitution to the legislature of West Virginia, and that irre- 
spectively of the words of the instrument it was only by legislation that 
a just proportion could be fixed. These arguments do not impress us. 
The provision in the constitution of the State of West Virginia that the 
legislature shall ascertain the proportion as soon as may be practicable 
was not intended to undo the contract in the preceding words by making 
the representative and mouthpiece of one of the parties the sole tribunal 
for its enforcement. It was simply an exhortation and command from 
supreme to subordinate authority to perform the promise as soon as might 
be and an indication of the way. Apart from the language used, what is 
just and equitable is a judicial question similar to many that arise in 
private litigation, and in nowise beyond the competence of a tribunal to 
decide. 

The ground now is clear, so far as the original contract between the 
two States is concerned. The effect of that is that West Virginia must 
bear her just and equitable proportion of the public debt as it was inti- 
mated in Hartman v. Greenhow, 102 U.S. 672, so long ago as 1880, that 
she should. It remains for us to consider such subsequent acts as may 
have affected the original liability or as may bear on the determination 
of the amount to be paid. On March 30, 1871, Virginia, assuming that 
the equitable share of West Virginia was about one-third, passed an Act 
authorizing an exchange of the outstanding bonds, etc., and providing 
for the funding of two-thirds of the debt with interest accrued to July 1, 
1871, by the issue of new bonds bearing the same rate of interest as the 
old, six per cent. There were to be issued at the same time, for the other 
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one-third, certificates of same date, setting forth the amount of the old 
bond that was not funded, that payment thereof with interest at the rate 
prescribed in the old bond would be provided for in accordance with such 
ettlement as should be had between Virginia and West Virginia in 
regard to the public debt, and that Virginia held the old bonds in trust 
for the holder or his assignees. ‘There were further details that need not 
be mentioned. The coupons of the new bonds were receivable for all 
taxes and demands due to the State. Hartman y. Greenhow, 102 U. %. 
672; McGahey v. Virginia, 135 U. 8S. 662. The certificates issued to th 
public under this statute and outstanding amount to $12,703,451.79. 

The burden under the statute of 1871 still being greater than Virginia 
felt able to bear, a new refunding act was passed on March 28, 187, 
reducing the interest and providing that Virginia would negotiate o: 
aid in negotiating with West Virginia for the settlement of the claims o: 
certificate holders and that the acceptance of certificates “for Wes’ 
Virginia’s one-third ” under this act should be an absolute release o! 
Virginia from all liability on account of the same. Few of these certifi 
cates were accepted. On February 14, 1882, another attempt was made. 
but without sufficient success to make it necessary to set forth the con- 
tents of the statute. The certificates for balances not represented by 
bonds, “ constituting West Virginia’s share of the old debt,” stated that 
the balance was “ to be accounted for by the State of West Virginia with- 
out recourse upon this commonwealth.” 

On February 20, 1892, a statute was passed which led to a settlement, 
described in the bill as final and satisfactory. This provided for the issue 
of bonds for nineteen million dollars in exchange for twenty-eight mil- 
lions outstanding, not funded, the new bonds bearing interest at two per 
cent. for the first ten years and three per cent. for ninety vears; and certifi- 
cates in form similar to that just stated, in the Act of 1882. On March 6, 
1894, a joint resolution of the Senate and House of Delegates was passed, 
reciting the passage of the four above mentioned statutes, the provisions 
for certificates, and the satisfactory adjustment of the liabilities assumed 
by Virginia on account of two-thirds of the debt, and appointing a com 
mittee to negotiate with West Virginia, when satisfied that a majority of 
the certificate holders desired it and would accept the amount to be paid 
by West Virginia in full settlement of the one-third that Virginia had not 
assumed. The State was to be subjected to no expense. Finally an Act 
of March 6, 1900, authorized the commission to receive and take on 


deposit the certificates, upon a contract that the certificate holders would 
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accept the amount realized from West Virginia in full settlement of all 
their claims under the same. It also authorized a suit if certain propor- 
tions of the certificates should be so deposited, as since then they have 
been — the State, as before, to be subjected to no expense. 

On January 9, 1906, the commission reported that apart from certifi- 
cates held by the State and not entering into this account, there were 
outstanding of the certificates of 1871 in the hands of the public $12,703,- 
451.79, as we have said, of which the commission held $10,851,294.09, 
and of other certificates there were in the hands of the public $2,778,- 
239.80, of which the commission held $2,322,141.32. 

On the foregoing facts a technical argument is pressed that Virginia 
has discharged herself of all liability as to one-third of the debt; that, 
therefore, she is without interest in this suit, and can not maintain it on 
her own behalf; that she can not maintain it as trustee for the certificate 
holders. New Ilampshire vy. Louisiana, 108 U. 8. 76; and that the bill is 
multifarious in attempting to unite claims made by the plaintiff as such 
trustee with some others set up under the Wheeling ordinance, ete., which, 
in the view we take, it has not been necessary to mention or discuss. We 
shall assume it to be true for the purposes of our decision, although it 
may be open to debate, Greenhow v. Vashon, 81 Va. 336, 342, 343, that 
the certificate holders who have turned in their certificates, being much 
the greater number, as has been seen, by doing so, if not before, sur- 
rendered all claims under the original bonds or otherwise against Vir- 
ginia to the extent of one-third of the debt. But even on that concession 
the argument seems to us unsound. 

The liability of West Virginia is a deep seated equity, not discharged 
by changes in the form of the debt, nor split up by the unilateral at- 
tempt of Virginia to apportion specific parts to the two States. If one- 
third of the debt were discharged in fact, to all intents, we perceive no 
reason, in what has happened, why West Virginia should not contribute 
her proportion of the remaining two-thirds. But we are of opinion that 
no part of the debt is extinguished, and further, that nothing has hap- 
pened to bring the rule of New Hampshire v. Louisiana into play. For 
even if Virginia is not liable she has the contract of West Virginia to 
bear an equitable share of the whole debt, a contract in the performance 
of which the honor and credit of Virginia is concerned, and which she 
does not lose her right to insist upon by her creditors accepting from 
necessity the performance of her estimated duty as confining their claims 
for the residue to the party equitably bound. Her creditors never could 
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have sued her if the supposed discharge had not been granted, and the 
discharge does not diminish her interest and right to have the whole debt 
paid by the help of the defendant. The suit is in Virginia’s own interest, 
none the less that she is to turn over the proceeds. See United States vy. 
Beebe, 127 U. 8. 338, 342; United States vy. Nashville, Chattanooga & 
St. Louis Ry. Co., 118 U. 8. 120, 125, 126. Moreover, even in private 
litigation it has been held that a trustee may recover to the extent of the 
interest of his cestui que trust. Lloyd's v. Harper, 16 Ch. D. 290, 309, 
315; Lamb v. Vice, 6 M. & W. 467, 472. We may add that in all its 
aspects it is a suit on the contract, and it is most proper that the whole 
matter should be disposed of at once. 

It remains true then, notwithstanding all the transactions between the 
old Commonwealth and her bondholders, that West Virginia must bear 
her equitable proportion of the whole debt. With a qualification which 
we shall mention in a moment, we are of opinion that the nearest ap- 
proach to justice that we can make is to adopt a ratio determined by the 
master’s estimated valuation of the real and personal property of the two 
States on the date of the separation, June 20, 1863. A ratio determined 
by population or land area would throw a larger share on West Virginia, 
but the relative resources of the debtor populations are generally recog- 
nized, we think, as affording a proper measure. It seems to us plain that 
slaves should be excluded from the valuation. The master’s figures with- 
out them are, for Virginia $300,887,367.74, and for West Virginia 
$92,416,021.65. These figures are criticised by Virginia, but we see no 
sufficient reason for going behind them, or ground for thinking that we 
can get nearer to justice in any other way. It seems to us that Virginia 
-an not complain of the result. They would give the proportion in which 
the $33,897,073.82 was to be divided, but for a correction which Virginia 
has made necessary. Virginia with the consent of her creditors has cut 
down her liability to not more than two-thirds of the debt, whereas at the 
ratio shown by the figures her share, subject to mathematical correction, 
is about .7651. If our figures are correct, the difference between Vir- 
ginia’s share, say $25,931,261.47, and the amount that the creditors were 
content to accept from her, say $22,598,049.21, is $3,333,212.26; sub- 
tracting the last sum from the debt leaves $30,563,861.56 as the sum to 
be apportioned. Taking .235 as representing the proportion of West 
Virginia we have $7,182,507.46 as her share of the principal debt. 

We have given our decision with respect to the basis of liability and the 
share of the principal of the debt of Virginia that West Virginia as- 
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sumed. In any event, before we could put our judgment in the form of a 
final decree there would be figures to be agreed upon or to be ascertained 
hy reference to a master. Among other things there still remains the 
question of interest. Whether any interest is due, and if due from what 
time it should be allowed and at what rate it should be computed, are 
matters as to which there is a serious controversy in the record, and con- 
cerning which there is room for a wide divergence of opinion. There are 
many elements to be taken into account on the one side and on the 
other. The circumstances of the asserted default and the conditions 
surrounding the failure earlier to procure a determination of the princi- 
pal sum payable, including the question of laches as to either party, 
would require to be considered. A long time has elapsed. Wherever the 
responsibility for the delay might ultimately be placed, or however it 
might be shared, it would be a severe result to capitalize charges for half 
a century — such a thing hardly could happen in a private case analogous 
to this. Statutes of limitation, if nothing else, would be likely to inter- 
pose a bar. As this is no ordinary commercial suit, but, as we have said, 
a quasi-international difference referred to this court in reliance upon the 
honor and constitutional obligations of the States concerned rather than 
upon ordinary remedies, we think it best at this stage to go no farther, 
hut to await the effect of a conference between the parties, which, what- 
ever the outcome, must take place. If the cause should be pressed con- 
tentiously to the end, it would be referred to a master to go over the 
figures that we have given provisionally, and to make such calculations 
as might become necessary. But this case is one that calls for forbear- 
ance upon both sides. Great States have a temper superior to that of 
private litigants, and it is to be hoped that enough has been decided for 
patriotism, the fraternity of the Union, and mutual consideration to 
bring it to an end. 
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International Arbitral Law and Procedure. J. H. Ralston. Boston: 
Ginn and Co. 1910. pp. xix, 352. 


Within a compass of 318 pages, the author, in this work, has en- 
deavored to present a brief analysis of some 650 cases which have come 
before international arbitral tribunals. The purpose of the work was to 
bring together into concise and convenient form the findings of arbitra- 
tors, as evidence of the extent to which there has grown up “a body of 
law and procedure relating to the functions and operations of interna- 
The author has, therefore, summarized and digested 


ss 


tional arbitrations. 
the decisions in a large number of cases and grouped them under various 
headings, as follows: 

Chapter I, which treats of the “ characteristics of international law,” 
quotes a number of decisions in which arbitrators have had occasion to 
express an opinion or give a definition of the nature of international law. 
The definitions are for the most part cumbersome and legally are of 
slight value. Chapter II deals with “ treaties and their interpretation.” 
In Chapter IIT, under the title “ Commissions,” the author presents 
opinions concerning the powers and jurisdiction of international tri- 
bunals — including the rules governing and the effect of their decisions. 
Chapter IV deals with “ parties ” and incorporates decisions concerning 
partners, married women, administrators, heirs, nations, corporations, 


assignees and creditors as parties in claims cases before international 
commissions. Chapter V deals with the “citizenship of parties” and 
questions related to this subject. Chapter VI deals with “ procedure ” 


before international commissions; Chapter VII with “ evidence.” Chap- 
ter VIII bears the head “ Claims.” In it are discussed the definition of a 
claim, claims cases within or outside the jurisdiction of a commission 
the time limit controlling jurisdiction, the nationality and governmental 
character of claims, and other related questions. Chapter IX deals with 
the measure of “damages” in various categories of claims cases. In 
Chapter X, under the head of “Aliens,” the author includes cases con- 
cerning aliens’ rights and privileges, the question of their protection by 
their own and by the local government, the rights of alien enemies, 
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neutral rights of aliens,’ the effect on diplomatic protection of the un- 
neutral conduct of the alien or his violation of the laws of his own 
country, and the expulsion of aliens. In Chapter XI, under the head 
“ Government,” the author presents cases dealing with acts of sover- 
eignty, de facto governments, the responsibility of governments for acts 
of its authorities, minor officers and private individuals, responsibility 
for the acts of unsuccessful and successful revolutionists, for the acts of 
mobs, and similar cases. Chapter XII, which deais with “ prescription,” 
appeared in the January, 1910, number of the AMERICAN JOURNAL or 
INTERNATIONAL Law, page 133. Chapter XIII deals with cases involv- 
ing “war” rights which have come up for adjudication before claims 
commissions. Chapter XIV deals with questions of “ maritime law,” 
Chapter XV with cases concerning “ prize law,” and Chapter XVI with 
“international courts of inquiry.” This last chapter is an account of 
the “ Dogger Bank ” incident between Russia and Great Britain in the 
North Sea in 1904. Two appendices are included, of which one embodies 
the rules of 1906 of the Department of State governing American claims 
against foreign governments, and the other the convention for the pacific 
settlement of international disputes adopted by the Second Hague Con- 
ference. 

Those who have undertaken the analysis of cases arising before inter- 
national tribunals will in many instances differ with the author’s classifi- 


cation. The difficulty of the task, however, of bringing so many different 
cases within a fairly limited number of subject headings will account for 
some of the arbitrary classifications adopted by the author. For example, 
in the chapter on “ maritime law,” the author has grouped some thirty 
cases relating to vessels or maritime rights, few of which bring up the 
same legal question. In some instances awkward subheads in the various 
chapters are found, presumably necessitated by the fact that the author 


1The principles laid down in sections 395 and 396 in the Kunhardt and 
Barrington cases differ from the principles applied by the recent Spanish Treaty 
Claims Commission, principle No. 8. See AMERICAN JOURNAL OF INTERNA- 
TIONAL Law, October, 1910, pp. 810-11. The author considered the awards of 
domestic commissions beyond the purview of his work, although he has sum- 
marized a few of their awards. It is submitted that the awards of domestic 
commissions such as that under the Act of March 3, 1849 (Mexican claims), 
and the recent Spanish Treaty Claims Commission are fully as important for 
the purpose of ascertaining international arbitral law as those of strictly inter- 
national tribunals. In all essential respects they are international tribunals, the 
nly difference consisting in the national character of the judges. 
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could find none of his other heads satisfactory. For example, on page 
172 he brings the single case of Orr and Laubenheimer (U. 8.) vs. 
Nicaragua under the head “ Presumption as to amount of damage in 
favor of claimant;” on page 181, a military service case, Siempre Viva 
(U. S.) vs. Mexico, is considered under the head * Damages refused. 
government acting within its rights.” 

The author, as the agent of the United States in the Pious Fund case 
against Mexico, as umpire of the [talian-Venezuelan Commission of 1908 
and as editor of the decisions of the ten commissions sitting at Caracas 
in that vear, has had great experience in international arbitrations and 
was undoubtedly ably fitted for the task he undertook. The difficulty 
of the task, however, is apparent upon reading the book. On many sub- 
jects, it is practically impossible to reconcile the conflicting decisions of 
arbitral tribunals. The general absence of criticism on the part of the 
author, intentionally omitted, often leaves the reader in extreme un- 
certainty as to what the law is or ought to be. Reference to the author’s 
own decisions as umpire of the Italian-Venezuelan Commission only 
occasionally gives the reader an indication of the author’s views on the 
subject under discussion. For example, in the cases in which the Calvo 
clause is discussed, in the cases on contract claims, the responsibility of 
governments for the acts of unsuccessful revolutionists and other sec- 
tions, the decisions are in great confusion; the mere statement of the 
findings of the arbitrators, while interesting, is not as enlightening as 
some slight explanations might have made it. The limitations which the 
author has placed upon himself, viz., merely to present the decisions, 
with little comment, relieve him from criticism; the value of the book. 
however, would have been greatly enhanced by a sufficient amount of 
comment by the author to indicate what in his opinion was the existing 
state of the law or the correct rule. In the matter of the Calvo doctrine 
and contract claims (only two of many subjects which the reviewer has 
selected) our diplomatic correspondence and that of other countries pre- 
sent sufficient material to assist very considerably in a correct knowledge 
of the international law and the practice of nations. This reference to 
the practice of nations would have materially increased the value of the 
author’s interesting work. 

In the preface the author states that it has been his effort to include 
not alone decisions relating to arbitral law and procedure but also the 
opinions of the arbitrators on questions of international law. This may 
account for the confusion of ratio decidendi and dicta, of which the work 
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contains numerous examples. The wording of the extract cited often 
shows its character as dictum, e. g., sec. 391; in others only the reading 
of the original case reveals this fact. For example, sec. 526 on page 246 
cites an opinion of the commissioners under the Act of March 3, 1849, 
in the Laguerene Case on the question of the responsibility of the govern- 
ment for acts of mobs. Reading of the case discloses the fact that the 
claim was actually disallowed because the claimant was held not to be 
the owner of the property injured. It would have been a help to the 
lawyer to indicate dictum. 

More careful indication and criticism of bad law, which is frequently 
in contiguous paragraphs with good law, would have helped the work. 
Of such criticism the author is undoubtedly competent. 

In his search for cases, the author has drawn principally upon the 
monumental work of Moore and upon his own compilation of the Vene- 
zuelan decisions of 1903, although there is evidence that in many in- 
stances original reports have been examined. Some of the cases reported 
in Lapradelle and Politis Recueil des Arbitrages internationaur, and in 
Reclamaciones presentadas al Tribunal Anglo-Chileno, and the cases 
before the Permanent Court of Arbitration at the Hague have been used. 
While these sources perhaps include most of the important arbitrations, 
some important international claims cases would have been discovered in 
La Fontaine’s Pasicrisie internationale ane in a number of foreign com- 
pilations and periodicals such as the Revue générale de droit interna- 
tional. 

But few decisions in boundary arbitrations are included in the work, 
as the author very correctly did not consider that boundary awards 
present sufficient material of permanent value as international law prece- 
dents to warrant their inclusion. Considering the general omission of 
domestic commission awards and some other decisions it may not unjustly 
be said that if the work was intended to present a complete digest of 
arbitration cases, the author has not included sufficient cases to make the 
work thorough and exhaustive. Most of the important decisions ren- 
dered by strictly international tribunals have, however, been presented in 
concise form, and if this was the author’s sole object, it has been success- 
fully accomplished. Yet, without disparaging the praiseworthy results 
achieved by the author, it would have been a service to the science of 
international law if he had undertaken to present a correct view of inter- 
national law or even of international law as laid down by arbitral tri- 
bunals, and to this end had indulged in more criticism of the poorer 
decisions, which weaken the law. 
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In the construction of the work the findings of arbitrators in the 
various cases are usually cited one after the other in running order, with 
a few introductory remarks by the author. These remarks are generally 
of value, and might have been lengthened with advantage. There are no 
footnote references, although the author is always careful to indicate his 
source in Moore or in the Venezuelan Arbitrations of 1903, ete., as the 
case may be. A fairly exhaustive index of fourteen pages renders the 
material accessible. 

The indexing of Sir Henry Maine’s “Ancient Law,” in the “ List of 
Authorities Cited ” under the word “ Sir,” and the mention of “ Colone! 
Lieber ” instead of “ Dr. Lieber” on page 262 are details which must 
have escaped the author. 

In spite of the few defects to which attention has been called, the 


systematic presentation of such a large number of cases will commend 


the book to that part of the legal profession having occasion to deal with 
international claims. The originality of the work lies in its condensation 
of decisions reported elsewhere, especially in Moore, at much greater 
length. Its defects, in part due to the limitations which the author has 
placed upon himself, together with a certain looseness in scholarly treat- 
ment, give opportunity for more scientific work in a field somewhat 
neglected by lawyers and writers on international law. 

Epwin M. Borcnarpt. 


Pour La Société des Nations. By Leon Bourgeois. Paris: Bibliothe- 
que-Charpentier. 1910. xii, 467. 

The distinguished French statesman and publicist has gathered 
together within the compass of less than three hundred pages his ad- 
dresses delivered at the First and Second Hague Conferences and the 
various addresses which he has delivered during the past few years before 
French societies interested in peace and arbitration. The volume is 
aptly entitled “ For the Society of Nations,” and in strengthening the 
bonds which hold together the members of the society and in basing their 
intercourse upon the principles of law and justice obtaining between 
individuals, Monsieur Bourgeois sees the dawn of the reign of law which 
must inevitably supersede the reign of force. 

Monsieur Bourgeois is a statesman of wide experience. He was Presi- 
dent of the Chamber of Deputies, Minister of Foreign Affairs, Prime 
Minister and delegate to the First Hague Conference, before he was 
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fifty years of age; and it is an open secret that the presidency of the 
Republic is within his grasp if he but raise. a finger. He worthily repre- 
sented his country at the First and Second Hague Conferences where 
his réle was both dominating and beneficent. Such a man can not be 
looked upon as a mere dreamer and a cause which elicits his unwavering 


support in public as well as in private must be taken seriously. No 
doubt he is an idealist in the sense that he has an ideal and this ideal is 
nothing less than the banishment of force as the handmaid of right and 
the substitution of law for force in the adjustment of controversies 
between nations. 

In an address delivered before the Sixth National Peace Congress, 
held at Rouen on May 31, 1909, Monsieur Bourgeois thus stated his 
fundamental conception : 

Sentiment is not alone sufficient to found a new order. The collaboration of 
reason 18 necessary. 

Too long we have busied ourselves with the end without considering the 
means. 

We did not see clearly enough that in the society of states just as in the rela- 
tions of individuals there is no lasting peace without juridical organization. As 
| have often said, we must first have moral peace before we have material peace, 
and moral peace is impossible if the rights of each are felt to be and aetually are 


menaced. 

Peace may be defined as the continuous existence of law; there is no real peace 
except under the reign of law. 

But rights must be determined before they can be guaranteed. The definition 
of the rights of nations and the organization of a jurisdiction destined to 
guaranty them are thus the essential conditions of the establishment and the 


maintenance of peace. (pp. 7-8.) 

Monsieur Bourgeois’ addresses at the First Hague Peace Conference 
were masterly and they carried conviction. Thus his burst of eloquence 
crushed opposition to Article 27 (now 48) of the Convention for the 
Peaceful Settlement of International Disputes. He said, 


Gentlemen, what is now the rule among individual men will hereafter obtain 
among nations. Such international institutions as these will be the protection 
of the weak against the powerful. In the conflicts of brute force, where fighters 
of flesh and with steel are in line, we may speak of great Powers and small, of 
weak and of mighty. When swords are thrown in the balance, one side may 
easily outweigh the other. But in the weighing of rights and ideas disparity 
ceases, and the rights of the smallest and weakest Powers count as much in the 
scales as those of the mightiest. 

This conviction has guided our work, and throughout its pursuit our constant 
thought has been for the weak. May they at least understand our idea, and 
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justify our hopes, by joining in the effort to bring the future of humanity under 
the majesty of law. (pp. 124-5.) 

The late Mr. Holls, who heard this address and whose translation of 
it is quoted, rightly says that it “ended with an outburst of eloquence 
which electrified the conference and led to a withdrawal of all hostile 


nations.” 
Monsieur Bourgeois’ address at the Second Hague Conference in sup- 
port of the Court of Arbitral Justice was hardly less impressive and 


saved the measure which he advocated. 

The world wants peace. 

For centuries we have confessed our faith solely in the formula: “if you wish 
peace, prepare for war,” that is to say, we have contented ourselves with the 
military organization of peace. We have advanced beyond this, but it is not 
sufficient to constitute a more humane organization, I was about to say, the 


pacific organization of war. 

The debates which have taken place here have shown us the progress of educa- 
tion in this matter, the new sentiment, each day more impressive, of the solidarity 
of nations and peoples in the conflict against natura] fatalism. We have con 
fidence in the growing action of great moral forces and we hope that the Con 
ference of 1907 will take a decisive step in advance of the work undertaken in 
1899 by assuring actually and practically the juridical organization of peace. 
(pp. 106-7.) 

These are but samples of a volume full of hope and generous i:ea!- 
clothed in language of the utmost felicity. The great statesman ani 
diplomat, for he is both, should be known in this country and the transla- 
tion of his various addresses would be little less than a public service. 
Monsieur Bourgeois is still young and the Third Conference of the 
Hague is yet to be called. May his life be preserved and may he carry 
to full fruition his projects of international arbitration and the juridical 
organization of the world in the interest of peace. 

JAMES Brown Scorrt. 


The Interest of America in International Conditions. By Rear-Admiral 
A. T. Mahan. Boston: Little, Brown & Company. 1910. pp. 
212. 

This book may be described, generally, as a study of the principles 
upon which the society of nations is organized and governed at the 
present time; and, particularly, as a study of the relation which the 
United States bears to the whole international political organism. The 
conclusion of the author is, that the society of nations is held together 
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in a condition of equilibrium and peace — in so far as peace exists — by 
certain great international dispositions and adjustments, partaking of 
the nature of constitutional settlements or legislative acts, designed to 
prevent the operation of the principle of “the balance of power”; and 
that the United States is equally concerned with all the other nations of 
the world in the maintenance of these international adjustments. 

The history of the development of the balance of power principle and 
of the political adjustments necessary to control the principle, is traced 
from the Reformation to the present day. It is shown that the balance 
of power principle is a principle of individual and national self-preserva- 
tion, whereby, when one nation becomes powerful and uses its power 
oppressively as respects individuals or aggressively as respects other 
nations, the weaker nations combine until their combined power over- 
balances that of the oppressor and aggressor nation and they are able to 
compel it to deal fairly; thus restoring the political equilibrium and the 
general peace and order. After considering the loss by Spain and 
France of their hegemony of Europe through the operation of this 
principle, the author proceeds to consider the present hegemony of Great 
Britain and to give the reasons which have enabled it to hold its leading 
position without falling a victim to the balance of power principle. He 
attributes this in part to the insular position of Great Britain which 
makes it secure from attack and deprives it of any motive for territorial 
aggression on the states of the European Continent; and in part to its 
general fair treatment of the citizens of European states and its com- 
parative liberality as respects international trade—#in short, to its 
respect for the rights of individuals and states. The hegemony of Great 
Britain, he shows, differs in character from the hegemony which any 
European Continental state could exercise, in that Great Britain is 
external to the Continent and, being secure by its insular position from 
attack, is free to throw its influence as it thinks proper and thus to play 
the part of a mediator and to be an equilibrative and determinative factor 
in European state rivalries. A Continental state which should gain the 
hegemony of Europe, being surrounded by the states over which it would 
exercise the hegemony, would be subject to attack, and might find it 
necessary, in order to preserve its paramount influence, to convert its 
hegemony into a political domination of the whole Continent. 

The growth of Germany and its alliance with Austria have, as the 
author believes, a tendency to make Germany the hegemonic state of 
Europe and, by reason of its situation, to bring about either the political 
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domination of Europe by Germany or a general European war growing 
out of the operation of the balance of power principle. This, he thinks, 
would be the more likely to happen because in Germany the rights of the 
individual against the Government are less than in Great Britain and 
many of the other countries of Europe; so that an attempt to extend 
German legal and political notions. in Europe would be regarded gen- 
erally as oppressive and aggressive. Should an issue arise in Europe 
involving the fundamental rights of individuals and states, the result 
would be in the author’s opinion, to call into operation the principle of 
the balance of power throughout the world, which might involve the 
United States. 

The author next considers the Monroe Doctrine. This, he shows, 
resulted from the balance of power principle. That principle is not 
directed against the existence of large and powerful nations, or against 
the hegemony of such nations, but only against the oppressive or aggres- 
sive use of great power. If a great nation uses its power for the protec- 
tion and preservation of individual and state rights, the balance of power 
principle has no operation. The Monroe Doctrine was an assertion of 
the permanent hegemony of the United States in the Western Hemis- 
phere and a covenant by the United States with the rest of the world 
never to use its hegemony either oppressively towards individuals or 
aggressively towards states. The Monroe Doctrine, therefore, now 
deserves and has international recognition and support as one of the great 
international constitutional dispositions and adjustments designed to 
secure the general peace and order by protecting individual and state 


rights. The author’s words on this subject are worth quotation. He 


says (p. 121): 

The Balance of Power is the expression of the stage in European history which 
followed the successful efforts by which many members constituted themseives 
into several organic bodies, called states. This also evidently is still the stage 
in which Western civilization is. The consequence has been to constitute the 
separate states into a community, by imparting to each and all a common idea, — 
that of balance of power as essential to national independence. However dis- 
cordant the interests of the several members, however diverse the national char- 
acters which have resulted from the original differences of raw material — 
heredity — and from the centuries of varying political environment, the common 
instinct of self-preservation has drawn out and sustained this common conception 
of statehood, in the holding of which they find relationship. The Monroe Doctrine 
itself is an enunciation of a balance of powers by the formulation of which the 
United States has established relationship and inclusion in the European com- 
munity — not the European system — so far ss membership is concerned. * * * 
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Thus, as in the Middle Ages many provinces, many lords, at divers times and 
by divers roads, found their way to unity, in one country, or under one sover- 
eign, thus forming a state; so the community of states, of this tradition, is 
feeling its way towards a unity of its own. 


The principle of the “ Open Door” in China is, as the author shows, 
also an international adjustment for the purpose of preventing the 
operation of the balance of power principle as respects the nations other 
than China. These nations have united in a joint hegemony over China, 
but they have obligated themselves to use their joint and several power 
protectively and preservatively and with due regard for individual and 
state rights. Should any one of these nations attempt, by the conquest 
of China and Manchuria, to gain predominance in the Orient, it migl.. 
be necessary for the rest of the world to apply the principle of the balance 
of power, since it is to be feared that any nation which should enter upon 
such a plan of conquest would not use great power with due regard to 
individual and state rights. On this subject, the author says (pp. 129, 


144, 184): 

The Western nations, while all the time quarreling among themselves, observed 
towards those of the Farther East substantially the same line of conduct, the 
result being that in this respect the West has been towards the East a homo- 


geneous preponderating power, * * * 


The Open Door is but another way of expressing Balance of Power; for, while 
conspicuously just and making for peace,— as the balance of power has, — it 
means simply equal opportunity, just as balance of power means equal inde- 
pendence. But, like the balance of power, the maintenance of the Open Door is 
the result of a balancing of forces — the forces of the various states interested 
in the commerce and development of China. * * * 

Just how far the maintenance of the Open Door may carry the interested 
nations to decisive action in support of the integrity of the Chinese Empire, 
remains to be seen. Overt action, as distinct from the latent power to act, will 
be necessary only in case some among the countries concerned obtain, by positions, 
by predominant force, by intrigue, or by the negligence of rivals, a preponderance, 
destroying that balance which the Open Door requires. Equilibrium will ensure 
quiet. Thus the Open Door, which in principle has received the adhesion of the 
Western community of nations, does not stand isolated, as an unrelated doctrine, 
but is a positive and formulated attitude affecting, however unconsciously of its 
range, the general policy of contact between the East and the West. 


The British Empire also, as the author shows, is an international 
adjustment which prevents the operation of the balance of power princi- 
ple among the widely scattered States which form that empire. All the 
British Colonies in which the occidental races predominate look to Great 
Britain as their hegemonic nation, relying upon its ability and willing- 
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ness to protect and preserve their individual and state rights. As the 
author says (p. 28): 

England alone, saw in [colonies] not so much possessions, as extensions of 
England herself. The British colony * * * was politically as well as 
industrially an expansion of the mother state. This did not save Great Britain 
from a selfish policy towards her colonies; but because they, as formally con- 
stituted, were considered the abode of Englishmen, entitled to all the traditional) 
and constitutional privileges of English citizens, there existed from the first an 
underlying spirit of appreciation, which, after the severe lesson of the War of 
American Independence, — during which the English rights of the colonists were 
admitted by the very large minority of the English at home, — has resulted in 
the formal and cordial relations that are now the common aim, professed by al! 
the English-speaking communities of the British Empire. 

The author concludes that the danger of breach of these various inter- 
national adjustments at the present time arises from the possibility of 
Germany obtaining predominance in Europe and Japan in Asia. He 
thinks, however, that for some time to come, Germany will be held in 
check by the power of Great Britain, and that, therefore, Japan is the 
nation most likely in the immediate future to cause disturbance to the 
peace of the world. 

Whether or not we agree with the author’s conclusion regarding 
yermany and Japan, we must admit our debt to him for presenting in 
a brief form what may be called the existing plan of government of the 
society of nations. From the survey which he has made of the present 
situation it appears that the society of nations is actually subject to 


certain great international dispositions and adjustments which are of the 


nature of constitutional or supreme-legislative acts. The legislation 
necessary to produce these great dispositions and adjustments has not 
been made by any representative legislature of the nations of the world. 
but has been formulated in all sorts of ways and has obtained the sanction 
of the civilized world so that it is maintained by physical force. The 
sentences of punishment of nations for oppression or aggression have not 
been rendered by any court of the nations of the world, but they have 
been rendered in all sorts of wavs and have been executed by physical 
force sanctioned by the general sentiment. All of which seems to tend 
to prove that the society of nations is not a mere congeries of unrelated 
states, but is in fact at the present moment a political organism or union 
which legislates, adjudicates and executes for itself — not in the way to 
which we are accustomed, but in a way which is effective to keep the 
peace most of the time and to restrict war almost entirely to those cases 


where it is necessary to punish a wrong-doing nation. 
A. H. Snow. 
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Die Friedensblockade: Ein Beitragzur Theorie und Proxis der nicht- 
Kriegerischen Selbsthilfe. Von Dr. jur. Hermann Staudacher. In 
Staatsvilkerrechtliche Abhandlungen, Band VII, Heft 3. Leipzig: 
Duncker & Humblot. 1909. pp. xvi, 166. 

We have witnessed, during the past few years, a considerable revival 
of interest in that form of reprisal or self-help known as the pacific 
blockade. This is shown by such monographs or studies as those of 
Falcke (in 19 Neimeyer’s Zeitschrift, pp. 63 ff. — 1909), Hogan (Pacific 
Blockade, 1908), Séderquist (Le blocus maritime, 1908), Westlake (in 
25 Law Quarterly Review, pp. 13 ff. — 1909), and in the study under 
review — not to speak of the older studies of this interesting subject by 
Barclay, Barés, Baty, Falcke, Holland, ete. 

This revival of interest in pacific blockade is doubtless mainly due to 
the present widespread effort to find substitutes for war. In other 
words, it is part of the general peace movement which has assumed such 


gigantic proportions in our day. But it is also due to an increasing 


interest in international law as a science, and to a determination not to 
leave any of its dark or doubtful recesses unexplored. 

The work under review is divided into three parts. The first part 
deals rather briefly with the general aspects and basis of blockade in 
general and pacific blockade in particular. 

Part Il (pp. 23 to 114) consists of an historical review and discussion 
of the historical instances. It appears that the first example of pacific 
blockade was not that universally cited in the treatises and text-books — 
the blockade of a portion of the Greek coast by the Powers in 1827 — 
but the pacific blockade of the Norwegian coast by England and Sweden 
in 1814. But the author gives Séderquist (Le blocus maritime, 1908, pp. 
60 ff) the credit for the discovery of this instance. Staudacher finds 
fifteen examples of genuine pacific blockade between 1814 and 1902 — 
the date of the most recent instance, viz., that of the blockade of the 
Venezuelan coast by the allied Powers. 

Part III is devoted to the “ Theory of the Pacific Blockade” and is 
divided into two chapters — the “ Development of the Theory ” and the 
“ Legal Justification of Pacific Blockade.” 

The theorists are divided into four classes and discussed in turn: 
1) Those who hold to the war or force theory. 2) Those who maintain 
that pacifie blockade is a violation of the principle of neutrality. 3) 
Those who consider it a fact of international practice. 4) Those who 
favor it under certain limitations. 


i 
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The author is a strong advocate of pacific blockade not merely as a 
fact of international practice, but as a legally permissible principle or 
institute of international law. He is even numbered amongst the few 
publicists, comparatively speaking; who hold that third Powers are 
bound to observe the rules or regulations laid down by the blockading 
Power. This is a view which finds little support amongst the authorities 
and has been officially repudiated, at least by the Governments of Eng- 
land and the United States. It is founded neither on principle nor on 
general international practice. A third Power may undoubtedly find it 
to its interest to observe such a blockade as a matter of policy, but it lies 
under no legal obligation to do so. This is false and dangerous doctrine. 
On this point the reviewer agrees with Westlake who holds in sub- 


stance, that while “ quasi-belligerents ”” may resort to pacific blockade 
and even seek to enforce its regulations against third Powers, the latter 
may refuse to submit to interference with their commerce and treat the 


contest as a war if such interference is persisted in. 
On the whole this is a scientific monograph and a real contribution 
to the subject of which it treats. It also includes a valuable bibliography. 
Amos S. HErsHey. 


Sea Law and Sea Power as they would be affected by recent proposals: 
with reasons against those proposals. By Thomas Gibson Bowles, 
M. P. London: John Murray. 1910. pp. xv, 296. 

The above volume has been written by Mr. Thomas Gibson Bowles, 
known as a violent and rather eccentric agitator against the Declaration 
of Paris and of later days against the Declaration of London. The truth 
is that Mr. Bowles is not only opposed to these declarations but also in 
his innermost heart to any tenet of international law which may in any 
future occasion of war time or peace be inconvenient or restrict the 
British navy from exercising its will or power. He is an extreme and 
violent advocate of that school in the British navy — not by any means 
dumb — whose argument is that of force majeure and which is exempli- 


fied by the old stanzas, 
We have the guns, 
We have the men, 
We have the money, too, 
And by Jingo, ete., ete. 


But conditions have changed since the Napoleonic wars and stronger 
naval Powers exist and what is more pertinent, still stronger alliances 
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of naval Powers have been formed which render the jingo cry a matter 

of impossible enforcement. Take the question of the conversion of 
merchantmen into men-of-war and back into seemingly inoffensive 
merchantmen. The advocacy of this doctrine not only came from 
Germany with whose naval war policy it coincides, and her ally Austria, 
but from France and Russia, possible allies of Great Britain and also 
from Japan an actual ally of the British Empire under very possible 
circumstances. Nations even with the entente cordiale or with actual 
alliances still preserve their own views and a quick recognition of their 
own interests. 

No nations acted entirely and from the beginning during the London 
Conference in unison with Great Britain, and the fact that an agreement 
was at all reached surprised the participants even more than the outside 
world. That the great naval Powers of the world, keenly alive to their 
own vital interests now largely transferred from the land to the sea, 
should have agreed to so much is still a surprise and should be a delight 
to all who recognize that the result is for the diminution of international 
friction, for the increase in weight of the tenets of international law, and 
for the recognition of the essential rights of other nations. Even two 
such naval Powers as the United States and Great Britain, with a com- 
mon origin and similar authorities, found difficulty and impossibility at 
times in joining hands over certain matters. 

Mr. Bowles has often spoken of the United States favorably as a dis- 
senting Power with respect to the Declaration of Paris; but he does not 
seem to realize that we do really favor the principles of that declaration, 
and have also put them into effect in every war in which we have been 
engaged since that declaration was agreed to. Wishing, however, to 
secure the immunity of private property at sea from capture, we have held 
out from being a signatory to the Declaration of Paris-until this desired 
immunity was granted. As we observe the declaration and do not in 
the meantime give the immunity of enemy private property at sea as a 
matter of practise, the rest of the maritime world is indifferent to our 
present status, and Mr. Bowles, like ourselves, can not derive any comfort 
from our attitude as a non-signatory Power. 

Part of Mr. Bowles’ book is taken up with an argument against this 
proposed immunity of the capture of private property of an enemy upon 
the sea which is of course foreign to the subject of the Declaration of 
London, which leaves this question undisturbed. 

Mr. Bowles having paid his respects to the Declaration of Paris in 
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words and manner familiar to those who have read and heard him upon 
his favorite subject for many years past, passes on to the International 
Prize Court and its convention of the Second Hague Conference. His 
views with respect to this convention are decidedly “insular.” He 
ignores the complaints of the belligerent prize courts of the late Russo- 
Japanese war and the fact that a prize court of appeal with an English 
judge upon the bench is vastly better than a military or exclusively 
foreign prize court of the last resort. Perhaps he assumes, as his words 
lead one to suppose, that the sea power of Great Britain is the court of 
appeals which he proposes to bring into necessary action to secure the 
reversal of any decision which may be judged prejudicial to British 
interests. In this case he and his views belong to a period nearer bar- 
barism and the dark ages than the present. No country esteems its 
highest court, the Supreme Court of the United States, with more esteem 
than we do, and yet we have ratified in our last Congress the Inter- 
national Prize Court Convention with the protocol practically as it was 
drawn up in connection with the Declaration of London. Logically the 
ratification of the Declaration of London will follow next, so as to form 
a code of international law to be used in combination with the general 


report of the drafting committee of the Naval Conference as adopted at 


its eleventh plenary meeting on February 25, 1909. 

It would take too much time to follow in detail Mr. Bowles’ objections 
to various articles of the Declaration of London. The omissions were 
found impossible of agreement. Many such omissions now called for 
like the Rule of the War 1756 would not be accepted by France, Holland, 
Japan, or the United States. Other articles adopted were formulated as 
a reasonable compromise, and the whole instrument represents many steps 
in advance in the rules of capture of prizes and toward a wise codifica- 
tion of international law. 

I can not resist the closing of this review by a quotation from a letter 
of Mr. Frederic Harrison, a well known English publicist, to the London 
Times in relation to Mr. Bowles’ book and arguments. He says: 

With all the admiration I feel for the ability and patriotism of my friend 
Mr. Bowles, it seems to me that his championship of the opposition to the Declara- 
tion is the most fatal advocacy it could have. Mr. Bowles has long devoted his 
great powers as publicist and as orator to assail the progressive ideas of the 
civilized world about naval war, and to denounce arguments which all the best 
jurists at home and abroad have recognized as axioms since the Declaration of 
Paris in 1856. One who seeks to put back the growth of International Comity 
by half a century is really out of Court at once. To listen to Mr. Bowles on the 
Hague Conference and that of London is like asking the Society of Friends to 
discuss the Nava: Estimates. CHARLES H. SrocxrTon. 
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Le Droit International Américain. By Alexandre Alvarez. Paris: 
A. Pedone. 1910. pp. 386. 

This volume discusses the relations of American countries with Europe 
and with one another, and especially the relations of South American 
countries among themselves and towards the United States. As the 
author is a former professor in the University of Chili and one of Chili’s 
representatives in the Hague Permanent Court of Arbitration, his views 
are entitled to weight ex officio; and, besides, his work is evidently the 
result of years of thought. It was in 1905 that the author caused the 
Third Latin-American Scientific Congress to declare that there is an 
American international law and to recommend that this subject be 
studied in American universities (p. 268); and it was in 1908 that he 
obtained from the First Pan-American Scientific Congress a vote which, 
avoiding the debatable title of American International Law, recom- 
mended to American universities a consideration of “American problems 


and situations in International Law” (pp. 269-270). 

Among the matters peculiar to America, or at any rate of exceptional 
importance to American countries and perhaps of special development in 
America, the author reckons ult possidetis (p. 65), free navigation of 
rivers (p. 69), intervention (p. 72), belligerency and responsibility for 
civil wars (p. 72), the pursuit of revolutionists into neighboring coun- 
tries (p. 72), asylum in legations or consulates (p. 73), neutral flag, 


neutral goods, and effective blockade (p. 84), the Monroe Doctrine (pp. 
126-184), the Drago Doctrine (p. 237), arbitration (pp. 241-242, 254- 
256), and citizenship (pp. 258, 281-377). 

From the author’s point of view, the Monroe Doctrine is the “ Gospel ” 
of the New World and the foundation of American international law (p. 
40). Thus it naturally happens that the Monroe Doctrine has par- 
ticularly full attention (pp. 126-184). In connection with the treatment 
of the Monroe Doctrine, there is an extremely interesting discussion of 
what the author calls the United States’ policy of “ hegemony.” The 
Monroe Doctrine is viewed as essentially Pan-American, so to speak, and 
in no sense peculiar to the United States (pp. 137, 139, 179). The 
policy of hegemony is conceived to be quite otherwise, although the author 
does not deal with it in a hostile spirit (pp. 146-173, 182). The whole 
discussion of the Monroe Doctrine and of the policy of hegemony should 
certainly be read by every one wishing to understand the South American 
theory of world politics. 

Incidentally the volume presents a valuable picture of the govern- 
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mental and diplomatic history of the countries south of the United 
States. Several glimpses thus given must not be overlooked in even this 
short notice. Thus it is explained that both the centralized system of 
France and the comparatively decentralized system of the United States 
have found adherents, and that this has been a cause of conflict and of 
revolution (p. 35). Again, it is said that Bolivar, after governing 
Spanish-American countries for almost twenty years wrote at his death 
that they were ungovernable (p. 42, note). Again, it is said that knowl- 
edge of Latin-America comes to the United States through the literature 
of England and that knowledge of the United States comes to Latin- 
America principally through the literature of France (p. 43, note). 
Both Europe and the United States are said to have habitually treated 
the Latin-American republics with contempt (p. 129). It is said that 
the United States departed from the Monroe Doctrine in making the 
Clayton-Bulwer treaty (p. 150). Again, it is said that the United 
States’ policy of hegemony has been exercised with discretion (p. 173). 
This brief review will serve as an indication of the general purpose 
and quality of the volume. It only remains to add that throughout there 
is a convincing atmosphere of good nature, that the citations are ade- 


quate, and that the style is clear. 
EUGENE WAMBAUGH. 


Memoirs of Bertha von Suttner. Authorized translation. Boston: 
Ginn & Company. 2 vols. 1910. 


Those who have had the pleasure of meeting the Baroness von Sutt- 
ner know that she has an engaging personality and great personal charm. 
Those who have read her writings know that she possesses clearness of 
thought, force of expression and a pleasing style. Those who are inter- 
ested in the peace movement know that the Baroness von Suttner is a 
feature of peace conferences, and interparliamentary unions, and that 
her pen is busy in defense of the cause which she espoused many years 
ago. And, finally, those who are interested in a striking novel are 
familiar with the name of Baroness von Suttner as the authoress of Die 
Waffen Nieder (“ Lay Down Your Arms”). 

Her memoirs, aptly entitled “ The Records of an Eventful Life,” bear 
the date of 1908, and record the chief events of her career from her birth 
in Prague in 1843 until the death of her devoted husband in 1902. The 
American edition has a supplementary chapter, entitled “ Three Weeks 
in America,” describing her visit to America in 1904. 
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To the pacifist, these volumes are most interesting, because they give 
vivid accounts of the meetings of peace congresses, of the formation of 
peace societies, particularly at Vienna and Berlin, and because the 
authoress, herself a leader, was brought into close and intimate contact 
with the leaders of the movement and she has, in many cases, given brief 
sketches of her associates and enlivened the text by felicitous anecdotes 
or pleasing recollections. Not a few valuable documents are included 
within the covers of these books, such as the Prince of Oldenburg’s letter 
to Prince Bismarck written so long ago as 1873 (Vol. Il, pp. 41-45). 

These volumes are even more valuable from another point of view, 
for they reveal, apparently without reserve, the Baroness from her girl- 
hood until well along in the eighties, when she found her real vocation, 
or, to quote the phrase which so frequently recurs in the course of the 
volumes, “ the one important thing.” 

The account of her girlhood is fascinating, and the journey of her 
mother and her aunt to Wies Baden to try the gaming tables is related 
with great literary skill and genuine humor. The older people felt sure 
of large gains, and a life of luxury was to follow this carefully planned 
journey. The results were otherwise. Their visits to the gaming table 
ended after several trips. The mother’s fortune was dissipated and it 
became necessary for the authoress, then the Countess Kinsky, to think 
seriously of the future, which thenceforth was to depend upon her own 
exertions. 

In 1873, when she was thirty years of age, she obtained a position as 
instructress and companion to four grown-up daughters in the baronial 
house of Suttner. There she met her future husband, Artur Gundaccar 
von Suttner, seven years her junior, a young man of great charm and 
much ability, to whose influence the Baroness ascribes not merely her 
happiness in life, but the career which to her became and still is, the one 
important thing. 

Of course, the father and mother of young Artur looked askance upon 
the marriage of their son with the impecunious instructress and com- 
panion some thirty years of age, and the Countess Kinsky herself felt 
that the marriage was impossible. An interview with her future mother- 
in-law resulted in her decision to quit the Suttner household and to seek 
her livelihood elsewhere. The mother-in-law gladly aided and abetted 
this decision, and called her attention to an advertisement in the paper 


which read as follows: 
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A very wealthy, cultured, elderly gentleman, living in Paris, desires to find a 
lady also of mature years, familiar with languages, as secretary and manager of 


his household. 


The Countess offered her services, and received a reply from Alfred 
Nobel. The arrangements were made and the Countess journeyed to 
Paris to accept the position as secretary and manager of the household 
of Alfred Nobel, then known as the inventor of dynamite, now revered 
as the founder of the Nobel prizes, especially the peace prize which, in 
the year 1905, the one-time secretary and manager of his household 


received. 

But she was unhappy in Paris. Artur von Suttner was disconsolate 
in Austria, and taking advantage of the temporary absence of Mr. Nobel 
in Sweden, the Countess Kinsky returned to Vienna at the young man’s 
urgent request. They were secretly married in 1876. Neither had 
money, neither had a profession. They accepted an invitation from a 
princely family in the Caucasus whom the Baroness had known for 
many years, where they spent the great formative years of their lives 
from 1876 to 1885. The years were years of privation as well as years of 
development, for they were obliged to support themselves. Each took 
to writing, and when they left the Caucasus in 1885 to take up their 
residence with the von Suttners, with whom they had become reconciled, 
the Baroness and her husband had already achieved considerable distine- 
tion in literature. 

So far, the authoress of Die Waffen Nieder had manifested no interest 
in the peace movement. She relates that the war of 1864 between 
Austria and Prussia, on the one hand, and Denmark, on the other, 
created no impression upon her, and that she barely knew of its exist- 
ence; that the war of 1866 between Prussia and Austria found her 
indifferent, and that the war four vears later between Prussia and France 
only affected her because of her friendship with partisans of the Na- 
poleonic regime. The one important thing had varied, if not from year 
to year, at least from decade to decade, and her past life did not fore- 
cast an interest in international peace as the one important thing. In 
1887 she states that she hated war fervently, but she did not know at 
this time that there was a peace movement. Dr. Wilhelm Lowenthal 
informed her 
that there existed in London a “ National Peace and Arbitration Association,” 
the aim of which was to bring about, by creating and organizing publie opinion, 
the establishment of an international court of appeal which should take the place 
of armed force in settling disputes between nations.” (Vol. I, p. 287.) 
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She at once became interested in the subject and added to the proof 
sheets of her forthcoming book entitled Das Maschinenzeitalter (“The 
Age of Machinery”) an account of the London League in a chapter 
entitled “ Glimpses into the Future.” 

She was anxious to aid the cause which she espoused and which she 
rightly considered the most important thing. She felt that a scientific 
or philosophical treatise would net be widely read, whereas a well written | 
novel would attract a multitude of readers. She, therefore, sketched and 
wrote Die Waffen Nieder, which appeared in 1889, which has been trans- 
lated into many languages, and which has probably done more to 
popularize “the one important thing” than any single work hitherto 
published devoted to the cause of peace. Like many books which have 
been successful, it was refused by various publishers, and it was only 
after many misgivings and much hesitation that it was finally issued from 


the press. 
The Memoirs of the Baroness von Suttner are delightful reading, and 
are peculiarly interesting to those who believe with her that the peace 
movement is “the one important thing; ” but to the reviewer these two 
volumes possess a peculiar and permanent charm from the fact that the 
authoress has revealed her development from childhood with absolute 
sincerity, apparently without reserves of any kind, with no justification 
for the thoughtless and at times frivolous episodes of her early career 
from its unpromising beginnings to its great and beneficent climax. 
What mighty oaks from little acorns grow ? 


JAMES Brown Scott. 


Pan-Amerika, Entwickelung, Umfang, und Bedeutung der pan-ameri- 
kanischen Bewegung. By Alfred H. Fried. Berlin: 1910. pp. xx, 
300. 


The author is a militant peace advocate. His purpose is to show to 
Europe and especially to Germany what the American republics have 
been doing toward cultivating peace and friendship among themselves. 
“Die Staatenwelt eines ganzen Kontinentes organisiert sich, und 
Europa veiss nichts davon.” In Europe, he says, when America is men- 
tioned one thinks only of the United States of the north and sees not the 
important continental organization. The factor which must be reckoned 
with to-day is no longer merely the United States, but the organized 
States of America with their inexhaustible natural resources, their con- 


j 
| 

{ 

_ 


554 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


stantly increasing population, and their enormous needs and possibilities. 
Europe would do well, he thinks, to take this factor into consideration as 
soon as possible. If this idea, born in the Western Hemisphere, could 
be copied in Europe, he believes the sanguinary European world laboring 
under its heavy burdens of hate and distrust would soon find a way to 
permanent pacification. 

The first chapter, pages 1-45, is devoted to the preliminary history 
covering the period from 1810 to 1889. A brief study is made of the 
circumstances in Europe and America attending the Latin-American 
struggle for independence, of the danger of European interference, of 
the recognition by the United States of the new governments, and of the 
promulgation of the Monroe Doctrine and its championship by Henry 
Clay. Bolivar’s dream of a federation of all the Spanish-American 
States and his attempt to bring it about by the conclusion of treaties 
between Colombia and various other States is passed rapidly in review. 
Then five pages are devoted to the Panama Congress of 1826 from which 
such great results were expected but so little realized. ‘Aber als die 
erste internationale Friedenskonferenz wird dieser Kongress dennocl 
seine Bedeutung behalten.” The congress at Lima in 1847, the treaty of 
Santiago of 1856, the congress at Lima in 1864, and the treaty at Bogota 
in 1880 mark further steps in the evolution of the idea during this pre- 
liminary period. 

Under the subject, “ Entrance of the United States into the Pan- 
American Idea,” after alluding to several earlier efforts to enter into 
closer relations with the Latin-American States, the author quotes in full 
James G. Blaine’s long letter of November 29, 1881, addressed to all 
dipiomatic representatives at Latin-American courts broaching the idea 
of a Pan-American congress to meet in Washington. A commission was 
provided for and sent in 1884 to study conditions; and in 1888 all 
American States were invited to send representatives to meet in Wash- 
ington the following year. 

The second chapter, occupying the next fifty-two pages, studies the 
meeting, organization, and results of this First Pan-American Congress. 
which assembled in Washington in October, 1889, eighteen States being 
represented. After Blaine’s long speech of welcome, which is quoted in 
full, he was elected president of the congress. Its composition and organi- 
zation are described, and the principal accomplishments of its six months’ 
sittings are rapidly examined. 

The third chapter, on the Second Pan-American Congress, occupies 
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fifty-four pages. After a brief introduction tracing the events since the 
first conference he tells of the assembling of the second on October 22, 
1901, in the City of Mexico. The names of the members are given, then 
follows a study of its deliberations and results, with reference, especially, 
to arbitration and commercial intercourse. It decided before adjourning 
that another conference should occur five years later. 

Chapter four, in fifty-four pages, treats in like manner the third con- 
ference, which met in July, 1906, at Rio de Janeiro. After quoting the 
address of welcome by the Brazilian foreign minister he tells of the 
choice of the late Dr. Nabuco as president and of Secretary Root as 
honorary president and of the conspicuous part they took in the work of 
the conference. 

Chapter five devotes fifty-eight pages to the development of the idea 
after the third conference, noting especially the influence of Pan-America 
at the Hague Conference; the organization of Central America, and the 
Central American peace conference at Washington. 

The sixth and last chapter, of thirty-five pages, reviews the growth of, 
and emphasizes the importance of the Pan-American idea and shows its 
significance for Europe. 

The book is decidedly journalistic in tone. The author cites as his 
principal source of information technical international law journals and 
kindred publications in English, French, German, and Spanish. Articles 
in the various numbers of the American Journal of International Law 
constitute no inconsiderable number of the list of authorities. 

The index is defective, being merely a list of names of persons. How- 
ever, a very full analytical table of contents renders an index less 


essential. 
Wm. R. MANNING. 


Air Sovereignty. By Dr. J. F. Lycklama a Nijehc't. The Hague: 
Martinus Nijhoff. 1910. pp. viii, 86. 

This book is written in support of the theory that States have full 
sovereignty to an unlimited height in the airspace over their terrtories. 
and that this sovereignty can be abridged only by treaty. The author 
seeks to.justify the theory by legal analogy and philosophic discussion. 
He deems its affirmative establishment to be of great practical im- 
portance, in order to avoid, at the outset, differences of opinion and 
possibly friction over a new problem affecting all states. 
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The necessity for sustained argument upon a principle which, in the 
absence of modern scientific developments, would have appeared axio- 
matic is to be found in the doctrine of the freedom of the airspace sup- 
ported by certain Continental jurists, when aviation first began to receive 
attention in respect of its legal aspects. The freedom or free access 
principle was finally adopted by the Institute of International Law at its 
Ghent session in 1906, by a majority of fourteen to nine. It seems to 
have been suggested, or at least justified, by remarks of certain jurists 
such as Wheaton and Bluntschli, ante-dating the period of progress in 
aerial navigation. Though somewhat broadly expressed, these early dicta 
must be viewed as applicable to the air as an element rather than to the 
airspace as such. 

With the continued strides made in the art has come a realizing sense 
of the significance of the freedom theory, especially in some of the less 
powerful and smaller states which hitherto have been assisted in safe- 
guarding their territorial integrity by peculiarities in land conformation. 
In this category belongs the author’s native country, the Netherlands; 
countries of mountainous conformation, such as Switzerland, occupy a 
like situation. The attitude of such states toward the airspace abutting 
their territories might very well be conceived as expressed in the phrase: 
“°Tis a small thing, but mine own.” 

The author considers seriatim the various analogies advanced in sup- 


port of the freedom theory, such as those between the airspace and the 
sea, the maritime belt, international rivers, and ports and gulfs, and in 
each instance seeks to prove that they are not controlling. He objects to 
deducing a right of access from the necessities of international inter- 
course, because that would result equally in a modification of sovereignty 


over the land. 

In further support of the main theme, the municipal law of various 
countries relating to the airspace is reviewed and the conclusion is drawn 
that as the owner of the land has also a right in the airspace, the state 
must have deemed itself possessed of an unqualified sovereignty over all 
of it. Whatever we may think of this reasoning, its continuation becomes 
puerile when the game laws applicable to flying birds are cited in order 
to demonstrate that the state views its sovereignty as continuing up to 
the skies. 

A more interesting portion of the book deals with the consequences of 
the sovereignty theory, especially in respect of states whose general 
sovereignty has been limited. Thus Montenegro is inhibited by the 
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Treaty of Berlin from maintaining a navy and a serious question might 
arise as to its right to maintain an aerial force for manoeuvering over 


the sea as well as over the land. 

The book serves to stimulate thought on a question which has attained 
importance by reason of the failure of the International Congress of 
June, 1910, to arrive at any conclusions and its further failure to meet 
in November, 1910, as arranged, perhaps by reason of differences over 
this very question. 

It would be unkind to refer too critically to the English of the book. 
The author was probably seeking a more extended range of readers when 
he essayed a medium other than his native tongue. But except where it 
has resulted in obscurity, his courage is commendable. 

ArTHUR K. KUHN. 


The Great Illusion. By Norman Angell. New York and London: 
G. P. Putnam’s Sons. 1910. pp. 388. 

This book is being given wide circulation. It appears from the an- 
nouncement at the beginning that it is being published simultaneously 
in London, New York, Paris, Leipsic, Copenhagen, Madrid, Borga (Fin- 
land), Leyden, Turin, Stockholm, and Tokio. The author, as the 
preface shows, is “of English birth,” but has “ passed his youth and 
early manhood in United States, having acquired American citizenship 
there.” 

The occasion for the publication of the book is the increase of arma- 
ment on the part of Germany and Great Britain, and the mutual hostili- 
ity provoked by this action. The author asserts (p. 4) that in each 
country theresis a “smaller party, regarded for most part as dreamers 
and doctrinaires, who propose disarmament by agreement”; but that 
there is a “ larger and more practical party who are quite persuaded that 
the present state of rivalry and recurrent irritation is bound to cul- 
minate in an armed conflict, which, by definitely reducing one or the 
other of the parties to a position of manifest inferiority, will settle the 
thing for at least some time.” The pacifist propaganda, which is based 
on altruism, the author considers to be inadequate to the occasion, be- 
cause the average man is actuated by self-interest and believes that self- 
interest requires war. He says (p. 12): 


The common man feels that he is obliged to accept the world as he finds it, 
that trouble and warfare in one form or another are one of the conditions of life, 
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conditions which he did not make. And he is not at all sure that the warfare 
of arms is necessarily either the hardest or the most cruel form of that struggle 
which exists throughout the universe. In any case, he is willing to take the 
risks, because he feels that military predominance gives him a real and tangible 
advantage, a material advantage translatable into terms of general social well 
being, by enlarged commercial opportunities, wider markets, protection against 


the aggression of commercial rivals, ete. * * * 


And that is why it is that the peace propaganda has so signally failed, and 
why the public opinion of the countries of Europe, far from restraining the 
tendencies of their governments to increase armaments, is pushing them into 
enlarged instead of into reduced expenditure. They find it universally assumed 
that national power means national wealth, national advantage; that expanding 
territory means increased opportunities for industry; that the strong nation can 
guarantee opportunities for its citizens that the weak nation cannot. 


The author asserts that this “ larger and more practical party,” instead 
of being of the party of common sense and reasonableness, are the un- 
conscious victims of a “ great illusion,” and that if the average man who 
is a citizen of a civilized nation will consider what his real self-interest 
demands, he will conclude that it is impossible for him to gain anything, 
either in wealth or character, by his nation investing in armament and 
using it against another civilized nation. It is important that the exact 
scope of the author’s proposition be understood. He does not assert that 
all war is unprofitable to the average man, but only a war between civil- 
ized nations. After stating the possibilities of advantage arising to a 
civilized nation and to the world at large from the conquest of savage or 
anarchic peoples by establishing stable government and thereby substitut- 
ing order for disorder, and from the seizure of unoccupied territory by a 
civilized nation to be used for colonizing purposes, he says (p. 51): 

But none of these conditions is part of the problem that we are considering. 
We are concerned with the case of fully civilized rival nations in fully occupied 
territory. The fact of conquering such territory gives to the conqueror no 
material advantage which he could not have had without the conquest. 

Bearing in mind, therefore, that the author’s argument applies only 
to war between civilized nations, the proposition which he combats (which 
he asserts is “one of the accepted maxims of European politics”), is 
thus formulated by him (p. 29): 

That a nation’s financial and industrial ability, its security in commercial 
activity — in short, its prosperity and well-being, depend upon its being able to 
defend itself against the aggression of other nations, who will, if they are able, 
be tempted to commit such aggression because in so doing they will increase their 
power and consequently their prosperity and well-being, at the cost of the weaker 
and vanquished. 
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The proposition which the author combats is no doubt more generally 
believed in outside of the United States than in this country. Probably 
any American public man who should advocate a war against any nation, 
civilized or uncivilized, for the advantage which would be expected to 
result to this country, either by the increase of wealth or the develop- 
ment of character, would thereby bring his political career to a close. 
That the proposition has a considerable and perhaps widespread accept- 
ance in the British Islands and Europe, the quotations from British and 
German writers which the author makes would seem to indicate. 

The book is in three parts. The first is devoted to a consideration of 


the question whether any economic or material advantage can be derived 


from a war between civilized nations; the second to the consideration of 
the question whether any psychological advantage,— that is, any ad- 
vantage by development of character,— can be so gained. In the last 
part, the author considers what course ouglit to be pursued by those who 
agree with him that the belief in the possibility of material or spiritual 
great 


advantage arising out of war between civilized nations is only a 
illusion.” 

In his discussion, he regards only wars of aggression because, as he 
explains near the end of the book (p. 386), defence is the necessary 
correlative of aggression, and aggression arises out of the belief that 
there is some advantage in aggression. 

The economic unprofitableness of war he declares (p. 338) to arise 
from the fact that in the progress of the world, the nations have become 
indissolubly united in the bonds of international trade and international 
credit, so that “seizable wealth has been replaced by unseizable credit 
entries.” These credit entries are evidences of the title to property and 
of the transfer of the title. Any seizure of private property by a govern- 
ment throws the whole system of international trade and international 
credit out of order, and the seizing nation makes itself a financial outlaw, 
with the result that it generally suffers more by loss of international 
credit and by its internal financial disorder than it gains by any 
seizure of property, whether private or public. The financial system of 
the world takes no account of national boundaries; and governments 
support the international financial system and form a part of it, so that 
the real basis of national prestige (p. 75) is public confidence — “ the 
reliance which can be placed on the due performance of all contracts.” 
A war waged by a civilized nation against another to obtain something 
by force and without a guid pro quo is opposed to the fundamental princi- 
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ples of international finance, since all finance depends upon mutual 
confidence, fair exchange and the inviolability of private property and 
contracts. The author epitomizes the economic principle for which he 
contends by describing it (p. 367) as the principle of “* the economic 
futility of physical force and the intangibility of modern wealth.” 

Speaking of the impracticability of any advantage being gained by 
any confiscation of private property or any seizure of public property by 
the conquering nation, the author says (pp. 51-62 


How have conditions so changed that terms which were applicable to the 
ancient world * * * are no longer applicable in any sense to the conditions 
of the world as we find them to-day? How has it become impossible for one 
nation to take by conquest the wealth of another for the benefit of the people of 
the conqueror? How is it that we are confronted by the absurdity * * * ot 
the conquering people being able to exact from conquered territory rather less 
than more than it was able to do before the conquest took place? 

The cause of this profound change, largely the work of the last thirty years, 
is due mainly to the complex financial interdependence of the capitals of the 
world, a condition in which disturbance in New York involves financial and com- 
mercial disturbance in London, and, if sufficiently grave, compels financiers of 
London to co-operate with those of New York to put an end to the crisis, not as 
a matter of altruism but as a matter of commercial self-protection. The com 
plexity of modern finance makes New York dependent on London, London upon 
Paris, Paris upon Berlin, to a greater degree than has ever yet been the case in 
history. This interdependence is the result of the daily use of those contrivances 
of civilization which date from yesterday —the rapid post, the instantaneous 
dissemination of financial and commercial information by means of telegraphy, 
and generally the incredible progress of rapidity in communication which has 
put the half-dozen chief capitals of Christendom in closer contact financially, and 
has rendered them more dependent the one upon the other than were the chief 
cities of Great Britain less than a hundred yars ago, * * * 

What would be the result of [the looting of the Bank of England] on the part 
of a German Army in London? The first effect, of course, would be that, as the 
Bank of England is the banker of all other banks, there would be a run on every 
bank in England, and all would suspend payment. But, simultaneously, German 
bankers, many with credit in London, would feel the effect; merchants the world 
cver threatened with ruin by the effect of the collapse in London would im- 
mediately call in all their credits in Germany, and German finance would present 
a condition of chaos hardly less terrible than that in England. * * * It is as 
certain as anything can be that were the German Army guilty of such economic 
vandalism, there is no considerable institution in Germany that would escape 
grave damage —a damage in credit and security so serious as to constitute a 
loss immensely greater than the value of the loot obtained. * * * 

I have seen mentioned the possibility of the conquest and annexation of the 
free port of Hamburg by a victorious British fleet. Let us assume that tie 
British Government has done this and is proceeding to turn the annexed and con- 
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fiscated property to account. Now, the property was originally of two kinds. 
Part was private property and part was German Government, or rather Hamburg 
Government, property. The income of the latter was ear-marked for the pay- 
ment of interest of certain Government stock, and the action of the British Gov- 
ernment, therefore, renders it all but valueless, and in the case of the shares of 
the private companies entirely so. The paper becomes unsaleable. But it is 
held in various forms —as collateral and otherwise — by many important bank- 
ing concerns, insurance companies, and so on, and this sudden collapse of value 
shatters their solvency. Their collapse not only involves many credit institu 
tions in Germany but, as these in their turn are considerable debtors of London, 
English institutions are also involved. London is also involved in another way. 
As explained previously, many foreign concerns keep balances in London, and the 
action of the British Government having precipitated a monetary crisis in Ger- 
many, there is a run on London to withdraw all balances. In a double sense 
London is feeling the pinch, and it would be a miracle if already at this point 
the whole influence of British finance were not thrown against the action of the 
British Government. * * * 

It would really be interesting to know how those who talk as though confisca- 
tion were still an economic possibility would proceed to effect it. As materia! 
property in the form of that booty which used to constitute the spoils of victory 
in ancient times, the gold and silver goblets, ete., would be quite inconsiderable, 
and as we cannot carry away sections of Berlin and Hamburg, we could only 
annex the paper tokens of wealth—the shares and bonds. But the value of 
these tokens depends upon the reliance which can be placed upon the execution 
of the contracts which they embody. The act of military confiscation upsets all 
contracts, and the courts of the country from which contracts derive their force 
are paralyzed because judicial decisions are thrust aside by the sword. 


The author next considers the possibility of a nation, as the result of 


conquest, deriving benefit by the extinction of the domestic or foreign 
trade of the conquered nation. The destruction of the domestic trade of 


the conquered nation could only occur, as the author points out, by the 
destruction of the population, which is inconceivable. Moreover the 
existence of the domestic trade of the conquered country is essential to 
the conquering country, because the conquered country is a market for 
the conqueror as well as a competitor with it in the markets of the world. 
To the argument that the effect of the conquest might be to benefit the 
conqueror if it could destroy the foreign trade of the conquered nation, 


the author replies thus (pp. 66-70) : 

To destroy the commerce of forty million people Germany would have to destroy 
their coal and iron mines, to destroy the energy, character, resourcefulness, of the 
population; to destroy, in short, the determination of forty million people who 
make their living by the work of their hands. * * * The prosperity of a 
people depends upon such facts as the natural wealth of the country in which 
they live, their social discipline and industrial character, the result of years. of 
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generations, of centuries, it may be, of tradition, and slow, elaborate selective 
process, and, in addition to al! these deep-seated elementary factors, upon count- 
less commercial and financial ramifications —a special technical capacity for 
such-and-such a manufacture, a special aptitude for meeting the peculiarities of 
such-and-such a market, the eflicient equipment of elaborately constructed work- 
shops, the existence of a population trained to given trades —a training not 
infrequently involving years and even generations of effort. All this * * * 
is to go for nothing and Germany is to be able to replace it in a twinkling of an 
eye, and forty million people are to sit down helplessly because Germany has 
been victorious at sea. On the morrow of her marvelous victory Germany is 
by some sort of a miracle to find ship-yards, foundries, cotton-mills, looms, fae- 
tories, coal and iron mines, and all their equipment, suddenly spring up in 
Germany in order to take the trade that the most successful manufacturers in 
the world have been generations in building up; Germany is to be able suddenly 
to produce three or four times what her population have hitherto been able to 
produce; for she must either do that or leave the markets which England has 
supplied heretofore still available to English effort. * * * 

We continually talk as though the English carrying trade were in some special 
sense the result of the growth of England’s great navy, but Norway has a carry 
ing trade which, relatively to her population, is nearly three times as great as 
England’s, and the same reasons which would make it impossible for a foreign 
nation to confiscate the gold reserve of the Bank of England would make it 
impossible for a foreign nation to confiscate British shipping on the morrow of a 
British naval defeat. 

The author next discusses the question of the profitableness of a con- 
quering nation levying tribute against a conquered nation. [He argues 
that the receipt by a nation of large sums of money from another nation, 
not in exchange for commodities exported by it to that nation, is harm- 
ful to the receiving nation. Such compulsory payments, if sufficiently 
large to embarrass the paying nation, he asserts, not only injure the 
credit of the receiving nation by shaking the confidence of the world of 
international finance in it as an honest and fair-dealing community, 
hut are likely to cause financial disorder within its own limits by arti- 
ficially and temporarily raising prices and wages and preventing exports 
and thus leading in the long run to a reaction and a financial stringency. 
The author thus describes the effect of such compulsory payments upon 


the receiving nation (p. 104): 

I do not urge the absurdity that it is impossible for one Government to make 
a payment of a large sum of money to another; or for the Government receiving 
it to benefit thereby; but that the population as a whole of any nation receiving 
a large indemnity must suffer from any disturbance of the credit of the paying 
nation: that if the Protectionist doctrine is just they must suffer great dis- 
advantage from the receipt of wealth which has not employed the home popula- 
tion; from the rise of prices which checks their exports; that these are factors 
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which must be taken into consideration in estimating the real advantage to the 
general population of any country which may succeed in extorting bullion from 


another as war plunder. 


The author next considers the possibility of one nation gaining ad- 
vantage over another as the result of conquest by insisting on the transfer 
to it of the colonies of the vanquished nation. He asserts what is un- 
doubtedly the fact, that the title to colonies which is assumed by inter- 
national law to pass by the conquest is a mere legal title, the so-called 
“possession ” of colonies being largely a legal fiction; and that the fact 
is, that whether the conquering nation would really have any power or 
influence over the colonies transferred would depend in many cases upon 
whether the colonies transferred were willing to recognize the transfer 
of the title. All self-governing colonies and many Crown colonies are, 
as the author says, rapidly becoming independent states de facto which 
are treated as being in alliance with the mother country. The nations 
which are said to possess colonies are, according to modern practice, more 
and more becoming the delegates of their colonies, and more and more 
tend to recognize themselves as having limited powers for international, 
federative and internal-police purposes, which they exercise for the 
common defence and general welfare; and it by no means follows that a 
colony which is quite willing to have a certain nation act as its delegate 
for these purposes would be willing to have another nation act as its 
delegate for the same purpose. The author says (p. 106): 

No foreign nation could gain any advantage by the conquest of the British 
Colonies, and Great Britain could not suffer material damage by their loss, how- 
ever much such loss would be regretted on sentimental grounds, and as rendering 
less easy certain useful social co-operation between kindred peoples. For the 
British Colonies, are, in fact, independent nations in alliance with the Mother 
Country, to whom they are no source of tribute or economic profit, their economic 
relations being settled not by the Mother County, but by the Colonies. Econom- 
ically England would gain by their formal separation, since she would be relieved 
of the cost of their defence. Their loss, involving, therefore, no change in 
economic fact (beyond saving the Mother Country the cost of their defence), 
could not involve the ruin of the Empire and the starvation of the Mother 
Country, as those who commonly treat of such a contingency are apt to aver. 
As England is not able to exact tribute or economic advantage, it is inconceivable 
that any other country, necessarily less experienced in colonial management, 
would be able to succeed where England had failed. 


We come now to the second part of the book, which is concerned with 
the psychological reasons which influence the average man in favor of 
war and warlike preparations against the nations other than his own. 
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The author asserts that the prevailing belief is that war is necessary to 
preserve the highest qualities of manhood and womanhood. ‘This belief 


he contends is a part of “ the great illusion.” 

He does not dispute that war may have had this advantageous effect 
in some past stages of human development, but insists that in recent 
years the process of development has been accelerated to an extraordinary 
extent by the intimate contact of all peoples in international trade and 
intercourse, so that now civil life offers the fullest play for man’s highest 
attributes. Military and naval life, he asserts, is becoming one of cold 
scientific study on the part of the officers and isolation and drudgery on 
the part of the ordinary soldiers and sailors. The peoples which fight 
among themselves, are, he shows, the backward nations, since their fight- 
ing interferes with their economic development and excludes them from 
membership in the financial and industrial system of the world, which 
is based on peace and co-operation. The conquest of peoples are com- 
munities by civilized nations is, therefore, he contends, advantageous 
either economically or as developing the highest qualities of manhood and 
womanhood, only where it is necessary to secure completer co-operation 
between the parts of mankind. He thus states the principle (p. 245) : 

Force employed to secure completer co-operation between the parts [of man- 
kind] makes for advance; force which runs counter to such co-operation, which 
is in any way a form of parasitism, makes for retrogression. 


It necessarily results from this principle that war between two civilized 
states which are in complete co-operation is disadvantageous from the 
psychological as well as the economic standpoint. 

Further, the author maintains that civilized nations can now reason- 
ably wage war only for the purpose of securing completer co-operation 
between the parts of mankind, because each state and nation is rapidly 
becoming so complex and so representative of diverse civilizations and 
social ideas that it is losing its character of personality and is becoming to 
a large extent an administrative district. He instances the British Empire. 
which is a nation in the international sense, and yet is made up of states 
and communities of every grade of civilization and representing every 
form of social and religious ideas. The real divisions of the world at 
present, he asserts, are social, and not geographical or political. The 
peoples of the world are separating by a process of stratification. People 
of the same idea and living in the same social stratum, though dwelling 
in different countries, tend to co-operate and even to associate and incor- 
porate. The author thus describes the present situation (pp. 289, 302) : 
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The British Empire embodies not a homogeneous conception, but a series of 
often contradictory conceptions; it embodies the Mohammedan, the Buddhist, the 
Copt, the Catholic, the Protestant, the Pagan, conceptions of right and truth. 
* * * One, may indeed, talk of an English conception of life, because that is 
the conception of life peculiar to England, but it would be opposed in the con- 
reption of life in other parts of the same State in Ireland, in Scotland, in India, 
in Egypt, in Jamaica. And what is true of England is true of all the great 
modern States. Every one of them includes conceptions absolutely opposed to 
ther conceptions in the same State, but many of them absolutely agreeing with 
conceptions in foreign States. * * * 

It may be argued that there never has existed in the past this identification 
between a people and the acts of its Government which rendered the hatred of 
one country to another logical, yet that the hatred has arisen. That is true; 
but certain new factors have entered recently to modify this problem. One is 
that never in the history of the world have nations been so complex as they are 
to-day; and the second is, that never before have the dominating interests of 
mankind so completely cut across State divisions as they do to-day; the third 
factor is that never before has it been possible, as it is possible by our means 
of communication to-day, to offset a solidarity of classes and ideas as against 
a presumed State solidarity. 

In the last part of the book, the author considers the method for com- 
hating “the great illusion.” He is not in favor of disarmament by any 
nation now armed so long as “the great illusion ” prevails, since such 
action would tend to cause aggression. He places no faith in treaties of 


disarmament so long as present European political beliefs remain 


founded on “the great illusion,” since such treaties will, he thinks, be 
broken whenever the imagined self-interest demands. The only remedy, 
he asserts, is in popular education directed towards giving the people at 
large a knowledge of the principles of international credit. As illustrat- 
ing the methods which he thinks proper, he says (p. 372): 

| have succeeded, in an hour’s talk, in giving an intelligent boy of twelve a 
clearer grasp of the real meaning of money and the mechanism of credit and 
exchange than is possessed by many a man of my acquaintance running large 
businesses. Now, if every boy in America, England, and Germany could have as 
clear an idea of the real nature of wealth and money, it would, in ten year's 
time be an utter impossibility to organize a war scare. For those boys would 
then constitute a great part of the active public opinion of their time, and 
vould have at least some dim conception of the preposterousness of the ideas 
upon which military aggression is based, 


The book, if the author’s argument be sound, exemplifies the truth 
that altruism and enlightened selfishness are one and the same thing. 
It suggests the query whether or not by the operation of the system of 
international trade based on international credit, there has not been 
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established a de facto and imperfect union of the nations and states of 
the world, so that international war, waged for the purpose of economic 
or psychological advantage, has now become ineffective for this purpose ; 
and so that the only kind of war which is now useful is one which par- 
takes of the nature of the war which a federal government wages against 
the member-states of the federation or union when it suppresses re- 
bellion, when it secures individual rights and maintains self-government 
in the member-states, and when it prevents one of the member-states 
from isolating itself and thus withdrawing from interstate commerce or 
imposing unfair terms on such commerce. All such war—if it can 
properly be called war at all —is civil war, or perhaps more properly, 
civic war. It is waged for the purpose of effecting completer co-operation 
between the parts of the union. It involves conservation of all natural 
and artificial resources both during and after conquest, and reconstruc- 
tion and restoration after conquest. Does the author’s argument prove, 
or tend to prove, that, as a result of this de facto and imperfect union 
of the nations of the world, through international credit and finance. 
international war has already become a thing of the past, and that war 
hereafter must reasonably be regarded as civic and federal, and as sub- 
ject to the established principles governing that kind of war? 


A. H. Snow. 


Sir Randal Cremer, His Life and Work. By Howard Evans. Boston: 
Ginn & Co. 1910. pp. 356. 

The late Sir Randal Cremer richly deserved a biography, and a life 
long friend and coworker, Mr. Howard Evans, has paid the last tribute 
of friendship to the man and admiration for the career of the dis- 
tinguished and unfaltering advocate of peace between the nations. The 
book is not merely a record of personal achievement, it is a record of the 
peace movement of the last fifty years and more and properly so, for 
it is well-nigh impossible to separate the leader from the cause, and the 
cause without the leader would have lacked many a triumph full of hope 
to those who believe in the ultimate victory of reason over force. 

Sir Randal Cremer was born in lowly circumstances, in Fareham, 
England, on March 18, 1828, and died July 22, 1908, full of honors as 
a member of Parliament, as laureate of the Nobel Peace Prize. The 
money from the prize, some forty thousand dollars, he would not touch 
but devoted it to the cause of peace which he hed so nobly served in life, 
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and the little town of Fareham possesses four almshouses erected from 
the savings of its illustrious son to the memory of a devoted mother. 

The career of this man is indeed an example. An unworthy father 
deserted the wife and family of three small children and the mother was 
left to shift for herself and keep starvation from the door. Later in life 
Sir Randal opposed in Parliament a proposal of Hicks Beach to levy a 
shilling duty on corn, and referred to the struggles of his childhood. 
“He said,” to quote Mr. Evans, “that when his mother, who kept a 
dame school, had only five or six shillings a week on which to keep her- 
self, him, and his two sisters, a two-pound loaf cost eight pence. For 
breakfast the children had three thin slices of bread with a very thin 
scraping of butter, and a cup of weak tea without milk or sugar. Dinner 
consisted of boiled duff — flour and water stewed together and boiled 
like a pudding — with potatoes, and perhaps once a week an ounce or 
two of meat. The tea was like the breakfast, and usually the children 
had to go to bed without supper, hungry as wolves.” (pp. 20, 21.) 

The educational opportunities of such a child were indeed small and 
he went to work at twelve, became a carpenter and remained a workman 
until his death. At an early age he heard a lecture on peace, and his 
lifework was determined. “One evening,” he says, as quoted by Mr. 
probably given by a lecturer of 


Evans. “ there was a lecture on ‘ Peace, 


the original Peace Society. The speaker advocated the settlement of 


international disputes by peaceful means instead of war. I listened with 
rapt attention, and next day I discussed the matter with two or three 
shop-mates who had been present. They pooh-poohed the idea, and 
declared that the world had always settled its disputes by force and 
would continue to do so. That lecture sowed the seed of International 
Arbitration in my mind, though the word ‘ arbitration’ had hardly been 
heard.” (p. 24.) 

In 1852 Cremer moved to London which henceforth became the cente1 
of his activities. During the American Civil War he helped to keep 
labor true to the cause of the North which was also its own cause. He 
organized the Workmans Peace Association in 1871 which developed into 
the powerful and still existent International Arbitration League, and 
used its influence as well as his own to prevent war, and to substitute 
arbitration for force. 

A practical man, he thought in the concrete, and the League early 
drew up a positive programme which deserves quotation : 
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PREAMBLE. 

Whereas, war having signally failed as a means for the settlement of inter- 
national disputes, and being opposed to the character and spirit of the age, in 
the belief of this conference permanent peace and concord between nations would 
be promoted by the establishment of a high court of nations on the basis set 
forth in the following articles: 


ARTICLE I. — CONSTITUTION. 


Every separate and independent government to have the power to appoint an 
equal number of representatives to such court. 


ARTICLE IT, — DUTIES OF THE CouRT. 
The court to draw up a code of international law, providing for the settlement 
by the court, on the basis of such code, of all disputes that may from time to 
time arise between the governments represented. 


ARTICLE II]. — JURISDICTION AND POWER. 
The jurisdiction of the court to extend to all governments represented, but its 
power of interference to be limited to the external relations of such governments, 
so as under no circumstances to interfere with the internal] affairs of any nation. 


ARTICLE I[V.— DECISION OF CoURT. 

Any government represented refusing to be bound by, or neglecting to obey, the 
decision of the court within a time specified for that purpose, shall be adjudged, 
and declared to be internationally outlawed, and the other governments shall 
thereupon suspend diplomatic intercourse with such government and prohibit 
commercial intercourse with the nation it represents until it shall conform to 


the decision of the court. 


ARTICLE V.— DIFFERENCES FOR WHICH NO PROVISION IS MADE IN INTERNA- 
TIONAL CODE. 


In case of a dispute arising between governments for which no provision shall 

have been made in the international code, the court shall have power to arbitrate 

upon and arrange such dispute, and any Power refusing to accept its award shall 


become amenable to the penalties contained in Article IV. 


ARTICLE VI.— DIFFERENCES BETWEEN GOVERNMENTS NOT REPRESENTED AT THE 
Court. 
In case of differences arising between governments not represented, the court 
to offer its friendly services, as mediator to adjust such differences. 


To the cause as thus outlined he devoted his life. Three things 
seemed essential: a friendly feeling between the nations based upon 
intercourse and an understanding of their actual conditions; arbitration 
treaties which would bind nations to submit their differences when and 
as they arose; a court in which these differences could be adjusted. To 
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realize the first part of his programme, he organized with the venerable 
Frédéric Passy the Interparliamentary Union in 1888-89. To bring 
about arbitration treaties he created a sentiment within and without 
Parliament, and finally succeeded in persuading Great Britain and the 
United States to negotiate the arbitration treaty known as the Olney- 
Pauncefote Treaty of 1897, which unfortunately failed of approval in 
the Senate by but three votes. For the creation of a court of arbitration 
he used the Interparliamentary Union, and Mr. Stanhope’s (Lord Wear- 
dale) motion of 1894 and the draft of 1894-5 was the basis of the 
present Permanent Court of the Hague created by the First Peace Con- 
ference in 1899. 

Such a man deserves well of his kind, and the cause which he served 
and the institutions which he helped to create are monuments more 
enduring than marble or bronze. 

JaMEs Brown Scort. 


Covenants without the Sword. By Omar F. Hershey of the Baltimore 
Bar, The Green Bag, October, 1909, pages 491-508. Read at the 
meeting of the Maryland State Bar Association at Old Point Com- 
fort, Virginia, July 9, 1909. 


Under the attractive title, “ Covenants without the Sword,” Mr. Omar 
F. Hershey, of the Baltimore Bar, contributes a readable and suggestive 
article to the October 1909 Green Bag, dealing with the obstacles, which 
the author appears to think insuperable, to the establishment of a per- 
manent international tribunal. These obstacles are the absence of a well- 
defined body of generally accepted principles in international law and 
the lack of sanction for the decrees of the proposed court. In support 
of his views, Mr. Hershey comments unfavorably upon the results of 
arbitration in the past, results which he does not believe can be improved 
upon by the proposed permanent court, in view of the lack of unity of 
legal ideas and thought which must necessarily handicap such a tribunal. 
He believes that the court would not in any event “reach the causes of 
war in the modern world,” which he believes to be political, namely, the 
“struggle for hegemony between peoples and ultimately, perhaps, be- 
tween ideas.” And finally he says that the Anglo-American advocacy of 
the proposed court is an illustration of Anglo-Saxon “ faith in abstract 
rules and declarations and covenants so characteristic of our people,” 
with which “ goes a more or less unconscious contempt for these same 
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rules in their concrete application which is also characteristically 
American.” 

Mr. Hershey’s article is interesting and emphasizes some obstacles to 
the success of a permanent tribunal which have not always received the 
careful attention which they deserve, but his trenchant statements are 
caleulated to please those who already agree with him rather than to 
convince the contrary-minded. Fortunately, however, the period of 
enthusiastic propaganda on behalf of a permanent court is now being 
supplemented by careful and serious examination of the very real diffi- 
culties which remain to be overcome before a permanent international 
tribunal can be successfully established. 

Those who need an antidote for Mr. Hershey’s article can not do 
better than to read Senator Root’s admirable address on the “ Importance 
of Judicial Settlement ” delivered at the first annual meeting of the 
American Society for the Judicial Settlement of International Disputes 
and published by the Society. 


La Diplomacia Mexicana. Secretaria de Relaciones Exteriores. Vol. I. 
Mexico 1910. 

This is the first volume of a collection of important documents from 
the archives of the Mexican Foreign Office. In his introduction, the 
editor, Senor Federico Gamboa, states that since his appointment as 
under-secretary of foreign affairs, he has given special attention to two 
matters: the reorganization of the general archives of the nation, and the 
rendering accessible to historians and investigators the treasures of un- 
published documents which the secretariate possesses. Both Sefor 
Ignacio Mariscal and Senor Enrique C. Creel, successive ministers of 
foreign affairs, gave their support to the project of publication: and the 
details of editorship were entrusted to Senor Enrique Santibanez. 

These historical materials are published to enable the Mexican people 
to obtain a faithful, impartial and complete account of the conduct of 
Mexican foreign affairs. The documents are given without commentary, 
leaving readers and investigators to form their own judgment upon them. 
Senor Gamboa bewails the fact that in the course of nearly a century a 
great many historical papers have been lost or destroyed ; but the publica- 
tion of this collection will preserve for the future all the rich materials 
that are still in existence. 
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The present first volume comprises documents for the years 1521- 
1823, that is for the period of the first and second regency, under the 
presidency of Augustin de Iturbide. In this period falls the mission of 
Santa Maria, minister of Colombia, of Poinsett, minister of the United 
States, and of Zozoya, Mexican minister in Washington, together with a 
wealth of material relating to other missions. The documents are of 
great importance for the student of the beginnings of American diplo- 
macy, and the reader of this volume will look forward with the greatest 
interest to those that are to follow. By publishing this important work 
the Mexican Government is doing a service, not only to its own people, 
but to students of American diplomacy throughout the world. 

P. S. R. 


The Hague Peace Conferences of 1899 and 1907. A lecture delivered at 
The Hague on August 10, 1910, by J. Ph. Suijling. The Hague: 
Martinus Nijhoff. 1910. 30 pp. 


The author of this brief survey of the results obtained, the principles 
applied and the influence felt at the Hague Peace Conferences, is a pro- 
fessor of international law at the University of Leyden. Informal as 
was the occasion, for the address under consideration was delivered to 
“a group of English friends of peace paying a visit to Holland,” Pro- 


fessor Suijling has seized the really important results of the two con- 
ferences and explained them in a simple, untechnical and convincing 
maner. 

Critics of the two conferences have often doubted whether the results 
justified the calling of the conferences, and the lecturer asks himself the 
question “Are those critics right?” He passes rapidly in review the 
limitation of armaments and states that in this manner the result * is 
highly unsatisfactory, the more so as, until the present day, it seems to 
be a final one.” But against the failure to limit armaments he off-sets 
the success in and agreement upon international arbitration, the rules of 
land warfare and the extension of the principles of the Geneva Conven- 
tion to naval warfare. He reaches the conclusion that the critics of the 
peace conferences are, therefore wrong; but he very properly asks “Are 
its -ulogists right?” and with equal propriety answers the question in 
the affirmative. He was led to this conclusion by an examination of the 
convention for the peaceful settlement of international disputes and the 
codification of the laws and customs of war. 
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The lecturer next asks the question, What were the causes of the 
unexpected success of the Hague Conferences? In his opinion 


They were several. Firstly, the public mind had since long been impressed by 
the appeals to gentler feelings made by noble spirits who felt anxious at the 
prospect of the disastrous consequences of a possible war. Then, the leaders of 
international politics were not unwilling to sustain this movement to peace. 
The recent development of the technical means of warfare makes war, even for 
the strongest, a hazardous undertaking, and modern life is so complicated, that 
the forced interruption of the peaceful occupations of nations constitutes, for 
the economic progress, a terrible catastrophe. Nobody knows better than these 
nien, in whose hands the political destinies of nations rest, in how dreadful a 
trial an armed conflict can lead a people. The Hague Conferences gave them 
the opportunity of lightening their political responsibility. It was, therefore, 
but natural that they seized it. 


This little pamphlet can be read in less than half an hour, but it is 
impossible to read it without obtaining a knowledge of the importance 
of the Hague conferences and their role in the development of inter- 
national law. 

J. B.S. 
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W. CLAYTON CARPENTER. 


THE FUNCTION OF PRIVATE CODIFICATION IN 
INTERNATIONAL LAW * 


Tue increasing frequency of arbitration and the pressure for a 
regular court of international justice composed of permanent judges, 
have given new emphasis to the demand for what is called the codi- 


fication of international law. 

The process and the result intended to be described when the term 
codification is applied to international law involves something very 
different from the codification of municipal law. The coditier of 
any part of the law of a nation finds the law with which he is to 
deal already in existence and authenticated. It may be confused in 
form and apparently unrelated in its parts: it may be scattered 
through the statutory enactments of many years and the declarations 
of a multitude of judicial decisions; the codifier may have to struggle 
with difficult questions of apparent inconsistency, of doubtful repeal, 
of obseurities in expression calling for interpretation and construc- 
tion, and with conflicts of judicial opinion ; but the expressions which 
he considers all come from the same law-making power. Some- 
where in the mass of material is to be found the final expression of 
legislative will, the controlling decision of the courts, and when these 
are found everything inconsistent with them may be rejected as re- 
pealed or overruled. The codifier’s task is to find what the rules 
really are; to put them in due relations to each other under ap- 
propriate heads in accordance with some systematic scheme of 
arrangement ; to bring order out of confusion ; to furnish a methodical 
statement of the results of his researches which may make the law 
plain to the people who live under it and may relieve countless lawyers 
from the necessity of going through the same wearisome process of 
inquiry in each separate case. When the work is complete, if it is 
acceptable, the legislative power of the state puts its stamp of ap- 


* An address delivered by the Honorable Elihu Root, President of the American 
Society of International Law, at the Fifth Annual Meeting of the Society. 
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proval upon it and resolves any doubts or uncertainties by its accept- 
ance of the codifier’s conclusions. It may indeed be that the research 
of the codifier and the clearer view presented by a systematic arrange- 
ment will have revealed inadequacies of expression, incongruities, 
and omissions in the existing law, but, as to these, the suggestions 
of the coditier for remedying the defects discovered will be accepted 
or rejected by the single fiat of the legislative body which enacts the 
code. 

In the main, to codify municipal law is to produce a systematic 
und authoritative statement of the law already prescribed by a 
sovereign. 

An attempt to codify international law must deal with entirely 
different material and must involve a very different process. Lord 
Mansfield has described the law of nations as ** founded upon justice, 
equity, convenience, the reason of the thing and confirmed by long 
usage.” 

When any one undertakes to produce a systematic statement of 
the rules of international law, having no statutes embodying it, no 
binding judicial decisions declaring it, no deliverance of any law- 
making power establishing it, he must have recourse to a vast mass 
of conflicting opinion expressed by a multitude of text-writers, of 
publicists, of the authors of diplomatic correspondence, as to what 
is just, what is equitable, reasonable, convenient, with very defective 
and partial evidence of acceptance by the civilized nations of opinions 
one way or another upon these questions. He will find it possible 
by research to secure evidence of the acceptance of certain very gen- 
eral rules of conduct, of certain ethical principles, of many partial 
and a few general usages and precedents, and the conventional accept- 
ance of a few specific rules designed to make certain the practical 
application of general principles. A very great part, however, of 
the so-called rules of international law, the relevancy of which to 
the practical affairs of life has been perceived, and which have been 
the subject of discussion among international lawyers, he will find 
to be of such doubtful authority, to rest upon such uncertain and 
partial acceptance, by governmental authority, or upon such vague 
and unsatisfactory evidence of usage, that they will certainly be open 
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to dispute whenever cases involving diverse interests arise; and any 
proper statement of them must be, not that this is the law, but that 
this ought to be the law, or this is the better opinion, or this is more 
venerally received as being the rule which should govern. The sub- 
stantial work of international codification is, not merely to state 
rules, but to secure agreement as to what the rules are, by the nations 
whose usage must confirm them. Except as a means to this end, 
any codification of international law can be of little value except as a 
topical index and guide to the student. As a means to this end, to 
be properly used and followed out, it is of very great importance to 
press forward the work of codifying international law. 

To codify municipal law is to state in systematic form the results 
of the law-making process already carried on by a nation through its 
established institutional forms. To codify international law is 
primarily to set in motion and promote the law-making process itself 
in the community of nations in which the institutional forms appro- 
priate for the carrying on of such a process have been so vague, indis- 
tinct, uncertain, and irregular that they could hardly be said to exist 
at all. 

The nations are a law-making power. When by their confirma- 
tion of a rule of justice they make it a law of nations, it is truly a 
law and can not be violated without punishment. But no govern- 
ment ever has been or can be conducted successfully except through 
the creation of institutions by the orderly working of which the will 
of the governing power becomes transmuted into specific rules of 
action made effective and applied to the affairs of life. In the ab- 
sence of institutional forms through which the process of interna- 
tional law-making may be carried on with regularity, the process 
is very slow and difficult. It is hindered by two facts resting in 
human nature. The first is, that while international law can be 
made only by the assent of governments, governments ordinarily con- 
centrate their attention on propositions of international law affecting 
any given subject only when there is some practical, concrete case 
arising in their own international relations and requiring the ap- 
plication of a rule. Governments are practical organizations dealing 
with actual conditions, continually pressed by immediate difficulties, 
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and the men engaged in them ordinarily have but little time and 
strength to devote to questions which for practical purposes, so far as 
they themselves are concerned, seem academic because they have not 
yet arisen or may possibly never arise. 

Every foreign office is fully occupied with questions that it must 
decide, and, as a rule, foreign offices will not concern themselves with 
any other question unless they are moved by some special impulse 
of external pressure or by the promptings of exceptionally far-sighted 
policy. 

On the other hand, it is a matter of common observation that the 
only way to secure a general agreement upon a rule of action is to 
secure consideration for it at a time when there is no concrete case 
ealling for its application; when there are no diverse interests tend- 
ing to produce different views as to what the rule should be. 

This is very well illustrated by the experience of all the states 
which live under written constitutions. For example, in all the 
States of our American Union there is a substantial similarity in a 
series of constitutional provisions not merely expressing general 
principles of justice, but stating specific rights designed to practically 
insure the benefit of those principles to the individual citizen, such 
as the prohibition against taking private property for public use with- 
cut compensation ; against depriving one of life, liberty, or property, 
without due process of law; against being put twice in jeopardy for 
the same offense; against being compelled to testify against one’s 
self; against unreasonable searches and seizures; against excessive 
bail and cruel and unusual punishment; against State action impair- 
ing the obligation of contracts, ete. These rules are adopted through 
a process which does not deal at all with concrete cases. They are 
agreed upon by the people of the State as rules of abstract justice. 
There is no American State in which the people would under any 
condition abandon them; yet it would be difficult to find any State in 
which there are not attempts made every year on the part of the 
officers of government to evade and override these very rules in con- 
erete cases. Indeed the reason why our people put such provisions 
into our constitutions is that they feel that if they do not make such 
rules of action binding when there is no practical question at issue, 
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they themselves will not observe the rules when a practical question 
is presented. They know that the time for agreeing upon a just 
rule of action and the occasion for applying a rule of action must be 
separate and distinct, or the interest of the particular occasion will 
override and control the law-maker’s sense of justice. Of course 
these considerations apply much more strongly in the making of an 
international law; because the particular occasion for the application 
of an international rule ordinarily is created by the existence of 
diverse interests which make very difficult any agreement as to what 
the rule of justice is. 

It thus appears that in the ordinary course of international affairs 
the only oceasions when it is possible to secure the attention of a law- 
making power to questions as to what the rules of law are or ought 
to be, are the very occasions when it is most difficult for the law- 
making powers to agree upon such rules, that is, the most difficult for 
them to establish a rule as law. The movement for codification of 
international law is an expression of a natural impulse on the part 
of those who are interested in international relations to remedy this 
failure of national governments to function as an international law- 
making power. The movement has proceeded along several apparently 
distinct lines. The first has been the line of individual codification 
by temperamental successors to Jeremy Bentham — men whose 
natures moved them to evoke order out of confusion and to give 
system and definiteness to the subject-matter contained in the vast 
mass of writings by publicists upon international law, often vague 
and indefinite, often repetitious and prolix, often contentious and 
prejudiced. The forty-five years which have passed since, at the 
instance of Mr. David Dudley Field, the British Association for the 
Promotion of Social Science appointed a committee to prepare and 
report the outline of an international code have been a period not of 
stagnation, but of extraordinary growth in the direction of interna- 
tional law-making. Although Mr. Field alone did nothing under 
the committee appointment, he produced his own admirable draft 
outlines of an international code in 1872. In the meantime the 
codification by Professor Bluntschli, of Heidelberg, had been pub- 
lished in 1868, the code of Pasquale Fiore, of the University of 
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and the men engaged in them ordinarily have but little time and 
strength to devote to questions which for practical purposes, so far as 
they themselves are concerned, seem academic because they have not 
yet arisen or may possibly never arise. 

Every foreign oftice is fully occupied with questions that it must 
decide, and, as a rule, foreign offices will not concern themselves with 
any other question unless they are moved by some special impulse 
of external pressure or by the promptings of exceptionally far-sighted 
policy. 

On the other hand, it is a matter of common observation that the 
only way to secure a general agreement upon a rule of action is to 
secure consideration for it at a time when there is no concrete case 
ealling for its application; when there are no diverse interests tend- 
ing to produce different views as to what the rule should be. 

This is very well illustrated by the experience of all the states 
which live under written constitutions. For example, in all the 
States of our American Union there is a substantial similarity in a 
series of constitutional provisions not merely expressing general 
principles of justice, but stating specific rights designed to practically 
insure the benefit of those principles to the individual citizen, such 
as the prohibition against taking private property for public use with- 
out compensation ; against depriving one of life, liberty, or property, 
without due process of law; against being put twice in jeopardy for 
the same offense; against being compelled to testify against one’s 
self; against unreasonable searches and seizures; against excessive 
bail and cruel and unusual punishment; against State action impair- 
ing the obligation of contracts, ete. These rules are adopted through 
a process which does not deal at all with concrete cases. They are 
agreed upon by the people of the State as rules of abstract justice. 
There is no American State in which the people would under any 
condition abandon them; yet it would be difficult to find any State in 
which there are not attempts made every year on the part of the 
officers of government to evade and override these very rules in con- 
erete cases. Indeed the reason why our people put such provisions 
into our constitutions is that they feel that if they do not make such 
rules of action binding when there is no practical question at issue, 
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they themselves will not observe the rules when a practical question 
is presented. They know that the time for agreeing upon a just 
rule of action and the oceasion for applying a rule of action must be 
separate and distinet, or the interest of the particular occasion will 
override and control the law-maker’s sense of justice. Of course 
these considerations apply much more strongly in the making of an 
international law; beeause the particular oceasion for the application 
of an international rule ordinarily is created by the existence of 
diverse interests which make very difficult any agreement as to what 
the rule of justice is. 

It thus appears that in the ordinary course of international affairs 
the only oceasions when it is possible to secure the attention of a law- 
making power to questions as to what the rules of law are or ought 
to be, are the very occasions when it is most difficult for the law- 
making powers to agree upon such rules, that is, the most difficult for 
them to establish a rule as law. The movement for codification of 
international law is an expression of a natural impulse on the part 
of those who are interested in international relations to remedy this 
failure of national governments to function as an international law- 
making power. The movement has proceeded along several apparently 
distinct lines. The first has been the line of individual codification 
by temperamental successors to Jeremy Bentham — men whose 
natures moved them to evoke order out of confusion and to give 
system and definiteness to the subject-matter contained in the vast 
mass of writings by publicists upon international law, often vague 
and indefinite, often repetitious and prolix, often contentious and 
prejudiced. The forty-five years which have passed since, at the 
instance of Mr. David Dudley Field, the British Association for the 
Promotion of Social Science appointed a committee to prepare and 
report the outline of an international code have been a period not of 
stagnation, but of extraordinary growth in the direction of interna- 
tional law-making. Although Mr. Field alone did nothing under 
the committee appointment, he produced his own admirable draft 
outlines of an international code in 1872. In the meantime the 
codification by Professor Bluntschli, of Heidelberg, had been pub- 
lished in 1868, the code of Pasquale Fiore, of the University of 
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Naples, was published in 1888, and in 1906 the projet for a code of 
public international law by M. Duplessix was published at Paris 
and crowned by the Bureau of International Peace. A compre 
hensive draft of a statute has thus been made in four different coun- 
tries from four different national points of view at different times 
and upon independent, individual initiative. 

In the meantime also another process has been going on much like 
the diseussion to which the provisions of proposed laws are subject 
in committee under ordinary methods of legislative procedure. That 
process has been carried on by voluntary international associations 
of great dignity and consequence. 

The Institute of International Law, established at Ghent in 1873, 
has devoted itself to the scientific study and discussion of the law. 
Closely limited in number, composed entirely of eminent experts 
whose qualifications have already been demonstrated by their indi- 
vidual writings, filling the vacancies in its number by its own selec- 
tion, it has rendered very great services in the systematic development 
of the science of international law. It has drafted and adopted, 
after full discussion and mature deliberation, model codes upon a 
great number of subjects and has bestowed great benetits upon man- 
kind by leading the way in the study of international law from the 
philosophical and historical point of view. 

The Association for the Reform and Codification of the Law of 
Nations, organized at Brussels in the same vear, 1873, under the 
initiative of James B. Miles, the secretary of the American Peace 
Society, and with the cooperation of David Dudley Field, Theodore 
Dwight Woolsey, William Beach Lawrence, Emory Washburn, Elihu 
Burritt, and many other distinguished Americans, is still active under 
its new title of the International Law Association. Unlimited in 
number, weleoming to its lists all competent persons, including not 
merely scientific students of the law from all countries, but merchants, 
men of affairs, underwriters, ship owners, economists, municipal 
lawyers, politicians, representatives of chambers of commerce and 
peace societies, it has discussed questions of international law from 
many practical and popular points of view and has dealt with the 
application of scientific principles to the actual conditions of inter 
national trade and intercourse. 
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In the meantime also a great number and variety of international 
socicties for specific purposes have arisen, associations devoted to 
political economy; to the promotion of commerce and industry; to 
navigation and railroads; to penology and criminal anthropology ; 
to the legal protection of travelers and of children and of animals; to 
the protection of industrial property and of artistic and literary 
property; to reforming the abuse of aleoholic drinks and the sup- 
pression of immoral literature; to libraries and bibliography ; to edu- 
cation and insurance; to sanitation and hygiene and demography ; to 
universal peace, and a universal language, to engineering and archi- 
tecture and agriculture; to more separate sciences and more different 
reforms than one can well recall without a memorandum. The re- 
cently established Central Office of International Institutions at 
Brussels invited a congress of representatives of such associations 
at Brussels in the year 1910, and representatives of 134 interna- 
tional associations attended the congress. The investigation of the 
Central Office develops the fact that there are about 300 such inter- 
national associations, a large part of them quite ignorant of each 
others existence. 

Most of them are not consciously endeavoring to develop inter- 
pational law, but they are building up customs of private interna- 
tional action. They are establishing precedents, formulating rules 
for their own guidance, many of them pressing for uniformity of 
national legislation and many of them urging treaties and conven- 
tions for the furtherance of their common purposes. A great part 
of them represent a multitude of national associations of which the 
international association is a federation. Their activity is making 
» multitude of leaders of thought in almost every department of 
human effort familiar with a field which transcends the limits of any 
tational law and in which, if regulation be needed at all, it must be 
found in international agreement. 

I have not endeavored to make an exhaustive enumeration, but 
merely to give instances indicating the existence during the last half 
century of widespread, continuous, and intense private, unofficial 
action tending in the direction of international law making. 

But all of this private activity did not of itself make international 
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law. However plainly founded upon justice, equity, convenience, 
and the reason of the thing a rule might be, in order to be law it 
must be confirmed by the nations. And until the peace conference 
ut The Hague in 1899, governments, that is to say, the only powers 
that could really make international law, had responded, but in- 
differently and within narrow limits to the steadily growing unotticial 
pressure. 

There were, it is true, a number of treaties by which nations under- 

took to regulate their future conduct in specific directions, such as the 
Slave-Trade Treaty, in 1890; the establishment of the International 
3ureau of Weights and Measures, in 1875; the Convention for the 
International Protection of Industrial Property, in 1883; for the 
Protection of Submarine Cables, in 1884; for the Exchange of 
Official Documents, in 1886; for the Publication of Customs Tariffs, 
in 1890; the agreement made at Saint Petersburg for the Prohibition 
of the Use of Explosive Bullets, in 1868; and the Geneva Convention 
relating to the Treatment of the Wounded of Armies in the Field, 
in 1864. But mere agreements by which nations stipulate as to 
their future conduct do not of themselves make international law. 
They are binding only as contracts generally are binding. It is true 
also that the results of private formulation and discussion of rules 
of international law, well known to the foreign offices of the world, 
produced an effect upon the conduct of nations tending to bring about 
that usage which in the long course of time would ultimately be 
capable of proof as amounting to a confirmation. 

There were also during the same period a few exceptional instances 
of a new departure in the way of making international law by sub- 
stituting a formal governmental declaration of the law for the proof 
of conduct in specific instances necessary to establish confirmation by 
long usage. 

The difficulties experienced in the Crimean War led the negotiators 
of the Treaty of Peace in 1856 to embody in the Declaration of 
Paris a statement of four rules affecting captures at sea, three of 
which received general adherence. The requirements of a great 
volunteer army, not very familiar with the history and customs of 
warfare, in 1863, led to the formulation by Doctor Francis Lieber 


FUNCTION OF PRIVATE CODIFICATION IN INTERNATIONAL LAW 585 


of his famous instructions for the government of the armies of the 
\'nited States in the field —a code of 157 articles, which was ap- 
proved by President Lineoln as “ General Order No. 100 of 1863.” 
This codification produced among the European publicists of that 
day an impression which time has not weakened. Its intrinsic merit 
and its practical application on a large scale, although by a single 
government, gave it a distinction and authority in the opinions of 
mankind which it has never lost. 

When Great Britain and the United States were about to submit 
the Alabama claims to arbitration in 1871 they agreed so far as they 
could upon the law regarding the rights and duties of neutrals which 
should govern the arbitrators, and formulated their agreement in 
the three rules of the Treaty of Washington. The suecess of the 
Geneva arbitration and the great impression produced by that illus- 
tration of the practicability of peaceful judicial settlement gave great 
credit to the steps by which the result was attained ; but of course the 
agrecment of two nations did not make the three rules of the treaty 
international law any more than President Lincoln’s approval of 
JJoctor Lieber’s code made that international law. 

The year 1899 found the two bodies of actors in the field of inter- 
national law development — the private persons who had been dis- 
cussing and formulating and codifying on the one hand, and the 
governments, Who alone had power to make law, on the other hand, 
quite separate and distinct; the codifiers apparently pure theorists 
engaged in academic discussion; the governments apparently stolid 
end indifferent to all but the specifie difficulties with which they 
were called upon to deal from day to day. Then a very great event 
was brought about. It was unpremeditated, unintended, and unfore- 
seen. The Czar of Russia, by his note of August 12-24, 1898, in- 
spired by a noble humanitarian sentiment, had called an interna- 
tional conference for the specific purpose of considering the limita- 
tion of armaments. In that note Count Mouravieff said: 


To put an end to these incessant armaments and to seek the means 
of warding off the calamities which are threatening the whole 
world, — such is the supreme duty which is to-day imposed on all 
states. 
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Filled with this idea, His Majesty has been pleased to order me 
to propose to all the governments whose representatives are accredited 
to the Imperial Court, the meeting of a conference which would have 
to occupy itself with this grave problem. 


The Powers assented to the Russian proposal, but before the con- 
ference met it had become evident that there was no possibility what- 
ever of securing an agreement upon any plan to accomplish the pur- 
pose for which the conference was called. If public failure was to 
be avoided it was necessary to tind something for the conference to 
do, and tor the conference to do something quite apart from its 
original purpose. What the conference did was to bridge the chasm 
between individual opinion and government action; between the codi- 
fiers of international law and the makers of international law. 
Then was inaugurated for the first time an institution through which 
instructed, deliberate, and mature opinion might find the method 
and machinery for its direct and effective development into law 
through the concerted action in prescribed and orderly procedure, of 
the law-making powers constituting the community of nations. The 
Second Hague Conference in 1907, in its broader and progressive 
results andgits provision for still a third conference, made certain 
the continued life of the institution. In these great assemblies the 
work of the eodifiers bore fruit. Lieber’s epoch-making code of rules 
for the conduct of armies in the field became law. The three rules 
of the Treaty of Washington became law. Much of the painstaking 
and public-spirited work of the Institute of International Law, and 
notably that contained in its codification of the laws of war on land, 
udopted at its meeting of 1880, became law. The patient thought 
which had evoked from the wilderness of precedent and philosophical 
discussion, and had tested and codified and formulated in systematic 
statement the rules that ought to govern nations, had prepared mate- 
rial, directed thought, and created opinion which made it possible 
for the Hague conferences to act. The instructed thought of the 
world, the sentiment of the world in favor of effective law, the belief 
of the world in the possibility of effective law, had been led to such 
a condition that the atmosphere of the conferences discouraged 


factious opposition, gave heart to the friends of progressive develop- 
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ment, and disappointed the eynical disbelief of —hide-bound 
reactionaries. 

The success of the Hague conferences was possible because in the 
fullness of time the world was ready for them; and the world was 
made ready by the voluntary service of a multitude of private, un- 
official workers in the field of international law working out just 
conclusions by scientifie methods in practical form and urging upon 
the attention of mankind the need and the possibility of extending 
the control over nations of universally accepted law. While man- 
kind has looked with approval upon the specifie results attained by 
the two Hague conferences, it does not yet appreciate the tremendous 
significance of the institution which has been created, or fully discern 
the faet that a new era in the law of nations has been inaugurated ; 
and very few men appreciate the great part which has been played 
hy the unofficial international lawyer in this great movement of 
civilization. 

The Final Act of the Second Hague Conference declared : 

Finally, the conference recommends to the Powers the assembling 
of a Third Peace Conference, which might be held within a period 
corresponding to that which has elapsed since the preceding confer- 
ence, at a date to be fixed by common agreement between the Powers, 
and it calls their attention to the necessity of preparing the pro 
gramme of this Third Conference a sufficient time in advance to 
ensure its deliberations being conducted with the necessary authority 
and expedition. 

In order to attain this object the Conference considers that it 
would be very desirable that, some two years before the probable 
date of the meeting, a preparatory committee should be charged bv 
the governments with the task of collecting the various proposals to 
he submitted to the conference, of ascertaining what subjects are ripe 
for embodiment in an international regulation, and of preparing 
programme which the governments should decide upon in sufficient 
time to enable it to be carefully examined by the countries interested. 
This committee should further be intrusted with the task of proposing 
a system of organization and procedure for the conference itself. 


Here lies the pressing duty of the international lawyer. What 
subjects shall be “ ripe for embodiment ig international regulation ” 
when the next great law-making council of the nations convenes ; 
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where lies the greatest need; in what direction are the lines of least 


resistance; upon what subject is general opinion most nearly ready 


That some subject shall be ready with opinions 


sufficiently matured to make it possible for a conference within the 
short space of a few monthis to reach effective conclusions is vital to 


the continuance of the progress in which we are all so deeply inter- 


ested. 


chiefly upon private and unofficial initiative. 


ond systematize and clarify. 


Now, as heretofore, the work of preparation must be done 


Coditiers must draft 


Associations must discuss and obviate 


objections, and reconcile the philosophical and the practical, and 


work out conclusions and educate opinion. 


Industry, learning, accu- 


rate thought, knowledge of practical affairs and breadth of view must 


prepare the definite expression of what has been found to be just 
and reasonable, so that there may be that formal acceptance which 


shall make it international law. 
The necessity of this development of international law to the move- 


ment for international judicial settlement is well illustrated by the 


Conference of London. 


The convention of the Second Hague Con- 


ference for the establishment of an international prize court marks 


the furthest point to which the movement for the judicial settlement 


of international disputes has gone. 


It establishes a regular court of 


justice composed of judges appointed to the court and paid a fixed 


compensation as distinguished from arbitrators selected for a par- 


ticular ease, with compulsory jurisdiction in cases of prize either by 


appeal from or a rehearing notwithstanding the decisions of national 


tribunals. 


It provides that if there be a treaty between the parties, the treaty 
provisions shall govern, but that, “in the absence of such provisions 
the eourt shall apply the rules of international law. If no generally 
recognized rule exists, the court shall give judgment in aceordance 
with the general principles of justice and equity.” 

When Great Britain came to consider the ratification of this con- 
vention, it seemed to her government that there were so many import- 
ant questions coming within the jurisdiction of the court upon which 
no generallv recognized rule existed and that there was so much doubt 


as to how the court would apply the general principles of justice and 
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equity, that the interest of her naval power and vast commerce re- 


quired some further agreement as to the law which the court was to 
administer. Accordingly a new conference of the principal naval 
Powers was called by Great Britain and met in London in 1908. 

The conference was attended by the representatives of Germany, 
the United States, Austria-Hungary, Spain, France, Great Britain. 
Italy, Japan, The Netherlands and Russia. After months of discus- 
sion it adopted a declaration concerning the laws of naval war, in 
71 articles, classified in 9 chapters, concerning blockade in time of 
war, contraband, unneutral service, destruction of neutral prizes, 
transfer to a neutral flag, enemy character, convoy, resistance to 
search, and compensation. The declaration settled many questions 
discussion upon which had been historic. The operative provision 
was in these words: 

The signatory Powers are agreed that the rules contained in the 
following chapters correspond in substance with the generally recog- 
nized principles of international law. 


The declaration coneluded with an invitation for the adherence of 
other Powers. How universal the confirmation of the declaration 
may be or what modification, if any, it may require before it becomes 
final is not vet certain. But the procedure of the conference is a 
model for international declaratory legislation. Its success is proof 
of the practicability of effective codification and its origin is evidence 
that a complete system for the judicial settlement of international 
disputes will require the codification of international law. 

It is cause for satisfaction that this Society has undertaken and 
is proceeding in so practical a way to do its share in this great work 
of preparation. It is to be hoped that we may work usefully in the 
spirit of those Americans who played such an honorable part in the 
beginning of this great movement by which, in the last half century, 
the development of international law has been carried so far. 

Exuiuv Root. 


MILITARY ESPIONAGE.* 


BY 


MAJOR-GENERAL HENRY WAGER HALLECK, UNITED STATES ARMY. 


Military espionage has been regarded from time immemorial, in 
all countries and among all nations, as a military offense of great 
criminality. Its penalty is death by hanging. This is the common 
law of war. Some nations have by orders, decrees or municipal 
laws, defined what constitutes this offense and provided for the trial 
and punishment of the offender. It should be observed, however, 
that espionage, being an offense at the common law of war, punish- 
able by death in a particular mode, a spy may be executed without 
any municipal law on the subject, and that municipal laws, in regard 
to espionage, are binding only upon the state which makes them; 
they form no part of the international code. 

As there is much looseness and ambiguity in the use of the word 
spy, by unprofessional writers, it may be well at the outset to ascertain 
its exact technical meaning. In the “* Instructions for the Govern- 


* The foregoing was found among General Halleck’s papers at his death, which 
occurred in Louisville, Kentucky, on January 9, 1872. The article is in the 
general’s handwriting and was prepared probably in the early part of the year 
1864, its preparation being suggested by the numerous cases of espionage that 
arose in the course of that year. It is worthy of note that the opinion expressed 
by General Halleck in the case of Spencer Kellogg, that a spy who, after having 
obtained information in the enemy’s lines, has succeeded in escaping to the 
helligerent that emploved him, is not liable to punishment for that offense if 
subsequently captured by the enemy, was adopted by the Second Peace Confer- 
ence at The Hague, and will be found in Article 31 of the * Regulations respecting 
the Laws and Customs of War on Land,” which contains the requirement that: 

“A spy who, after rejoining the army to which he belongs, is subsequently 
taptured by the enemy, is treated as a prisoner of way, and ineurs no respon- 
sibility for his previous acts of espionage.” (II Scott, The Hague Peace Con- 
ferences of 1899 and 1907, p. 391.) 

The paper has value as expressing the views in respect to one of the oldest and 
most important of the laws of war by the person who, at the date of writing, was 
best qualified by training and experience to pass upon the interesting and im- 
portant questions of international law which were presented in the cases under 


discussion. GEORGE B. DAVIs. 
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ment of the Armies of the United States in the Field,” prepared by 
Doctor Lieber and General Hitchcock, and published in General 
Orders No, 100, series of 1863, paragraph 88, we find the following 
definition : 

A spy is a person who, secretly, in disguise or under false pretenses, 
-ecks information with the intention of communicating it to the enemy. 
The spy is punishable with death by hanging by the neck, whether or 
not he succeed in obtaining the information or in conveying it to the 
enemy 

Now if it is meant by this that any person who secretly seeks 
information with the intention of communicating it to the enemy is 
necessarily a spy, the detinition is incorrect. A citizen may secretly 
eeek such information, with the same intention, without being a spy. 
The act is treasonable, whether done secretly or openly, but a traitor 
is not necessarily a spy. <A prisoner of war may, with the same 
intention, secretly seek information, but by doing so he does not 
become a spy. Again an enemy who comes within our lines, with- 
out disguise or false pretenses, and seeks information, no matter how 
secretly, is no spy. If captured he must be treated as a prisoner of 
war; he may be confined with rigor, as a dangerous person, and his 
exchange refused ; but he can not be hung as a spy. The terms “ in 
disgnise,” or “ under false pretenses,” are the essential requisites of 
the offense of military espionage ; secreey has nothing to do with it. 

General Halleck in his work on International Law and the Laws 
of War says: 

Spies are persons who, in disguise, or under false pretenses, insinuate 
themselves among the enemy, in order to discover the state of his affairs, 
to pry into his designs, and then communicate to their emplover the 
information thus obtained.' 

The next question which we propose to discuss is, can any one be 
compelled to act the part of a spy, and is it justifiable to employ 
spies ¢ On this subject Vattel savs: 

Spies are generally condemned to capital punishments, and with great 
justice, since we have scarcely any other means of guarding against the 
mischief they may do us. For this reason a man of honour, who is 
unwilling to expose himself to an ignominious death from the hand of 


1 Halleck, International Law, San Francisco, 1861, ch. xxi, sec. 26. page 406. 
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a common executioner, ever declines serving as a spy; and, moreover, he 
looks upon the office as unworthy of him because it can not be performed 
without some degree of treachery. The sovereign, therefore, has no right 
to require such a service of his subjects, unless perhaps in some singular 
case, and that of the highest importance. It remains for him to hold 
out the temptation of a reward, as an inducement to mercenary souls 
to engage in the business. If those whom he employs make a voluntary 
tender of their services, or if they be neither subject to nor in any wise 
connected with the enemy, he may unquestionably take advantage of 
their exertions, without any violation of justice or houour. Vattel, liv. 
ili, ch. x, see. 179. 


Halleck says: 

No authority can require of a subordinate a treacherous or criminal 
act in any case, nor can the subordinate be justified in its performance 
by any orders of his superiors. Hence the odium and punishment of 
the crime must fall upon the spy himself, although it may be doubted 
whether the employer is entirely free from the moral responsibility of 
holding out inducements to treachery and crime. That a general may 
profit by the information of a spy, the same as he may accept the offers 
of a traitor, there can be no question; but to seduce the one to betray 
his country, or to induce the other, by promises of reward, to commit an 
act of treachery, is a different matter.* 

We fully concur with these writers. We are aware that it is said 
by many good men that the strict rules of morality are not applicable 
to war, and that a general in the field may do many things not 
sanctioned by those principles of pure ethics which apply to the 
ordinary actions of life. We are not of that opinion. We believe 
that war in many cases is perfectly justifiable; nay, more, that it is 
the duty of a nation and of its rulers to prosecute a justifiable war 
with all the means which God has placed at their disposal. At the 
same time we believe that such a war can and ought to be conducted 
according to the rules of the strictest morality; that is, that the party 
waging a just war should always do what is right, and should never 
do what is wrong. 

Sut, it is said, Washington and Wellington and other good men 
employed spies, and offered inducements to others to become spies. 
We can only answer that Washington and Wellington and other good 
men did many things which, in their day, were deemed perfectly 


2 Halleck, International Law, ch. xvi, sec. 26, page 406. 
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justifiable and proper, but which in our day and with the light we 
nave can not be justified. It may be said that the principles of 
morality are always the same, and that what is right or wrong at one 
time must be right or wrong at all times. And this may be true as 
an abstract proposition. But it must be remembered that there has 
been a progress in ethical science as in all other sciences, and that 
what was deemed right in former times is now considered as un- 
questionably wrong. We must therefore judge of men and their 
acts according to the age in which they lived and the light of religion 
and morality which was given them as guides. The acts of a general 
of the present day are not to be measured by the same standards of 
morality as those of Alexander, Cesar, Frederick and Washington, 
any more than the effect of the artillery used in the Army of the 
Potomae, or before Charleston, is to be measured by that used by 
Turenne or Vauban. 

The employment of spies is no offense against the laws of war, 
and it gives to the enemy no cause of complaint. The matter is 
therefore narrowed down to simply a question of right between the 
general and the spy he employs. That the former may purchase and 
use the information so obtained we think there can be no doubt. 
Nor do we believe there is any wrong in his accepting the proffered 
services of a spy, provided the latter is made fully acquainted with 
the nature of his offense against the enemv and the ignominious 
punishment which must follow his capture. But we do not think 
a general is justifiable in seducing, by promise of reward, a fellow- 
being to commit an act of treachery toward an enemy which makes 
him a felon at law and may subject him to a felon’s death. 

The next point we propose to consider is that of the duration of 
the offense of military espionage or, rather, the limitation of the 
time of its punishment. The case of Spencer Kellogg, who was 
executed by the rebel authorities of Richmond, is one in point. He 
was charged with having been a spy within the rebel lines in the 
winter of 1861 and 1862. This was not denied. But he escaped to 
our service without detection, and, a year or two afterwards, was 


captured in battle as a prisoner of war. He was, nevertheless, tried 
and condemned for his previous act as a spy. Our government de- 
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manded that he should receive the treatment of prisoner of war, as 
he could not then be punished as a spy. He was nevertheless exe- 


cuted, and the enemy afterwards alleged that he was also tried and 
condemned as a deserter. Whether he was so tried and found guilty 
is not known. It is believed, however, that he was entirely innocent 


of the latter charge; if he was executed as a deserter, it was an act 


of murder. 
The case of Major André has excited more interest and elicited 


more discussion than any other in the history of military espionage, 


and an examination of these discussions will afford much informa- 


tion on many questions connected with this branch of military juris- 
prudence The facts and circumstances of the case are fully stated 


in Sargent’s Life of André. 

After a long correspondence with Arnold, under the direction of 
General Clinton, the names of both parties being assumed, Major 
André agreed upon a meeting with the former for the purpose of 
arranging the terms for the surrender of West Point and its de- 


pendencies, and the sum which was to be paid to Arnold for his 
treason; and on the 20th of September he repaired on board of the 
British vessel, the Vulture, then lying in the Hudson River below 
Haverstraw. On the night of the 21st of September a boat came 


to the Vulture with the following passes: 


Heapquarters, Ropinson House, September 20, 1780. 
Permission is given to Joshua Smith Esquire, a gentleman, John 
Anderson, who is with him, and his two servants, to pass and repass the 
guards at Kings Ferry at all times. B. ArNoLp, M. Genlé 


HeaD-QuaRTERS, ROBINSON Howse, Septemver 21, 1780. 


Permission is given to Joshua Smith Esq. to go to Dobbs Ferry with 
three men and a boy with a Flag to carry some letters of a private nature 
for gentlemen in New York and to return immediately 

B. M. Genl. 


N. B. He has permission to go at such hours and times as the tide 
and his business suits. B. A.* 


3 Life of Major John André, by Winthrop Sargent, Esq., of Boston. The first 
edition of this valuable and exhaustive work appeared in Boston in 1860; a 
second edition was published by D. Appleton & Co. after the author’s lamented 
death in 1871. 

4Sargent’s Life of André, p. 283. 
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John Anderson was the name under which André had earried on 
his correspondence with Arnold, and under which he now acted, and 
was introduced to Smith. He still, however, wore his uniform as a 
British officer, but on entering the boat to go ashore he put on a 
large blue watch coat which concealed his uniform, and, in this dis- 
guise, he met Arnold and passed our line of sentinels. After pass- 
ing within our lines he, at the suggestion of Arnold, exchanged his 
uniform for the dress of a citizen. Waving arranged with Arnold 
for the details of the surrender of his post and command, and the 
sum to be paid for his treason, André started on his return to the 


British lines, under his assumed name and disguised in his citizen's 


dress, with the following pass in his hands, and the treasonable 
papers which he had procured from Arnold concealed in his stockings: 


Heap Quarters, Roptnson’s Hovse, Sep’r 22d, 1780. 


Joshua Smith has permission to pass with a boat and three hands and 
a flag to Dobb’s Ferry, on public business, and to return immediately. 
B. ARNOLD, M. Gen? 


Heap Quarters, RoBINsON’s House, Sep’r 22d, 1780. 


Joshua Smith has permission to pass the guards to the White Plains, 
and to return; he being on public business by my direction. 


B. ARNOLD, Gen.* 
Heap Quarters, Ropinson’s House, Sep’r 22d, 1780. 


Permit Mr. John Anderson to pass tiie guards to the White Plains, or 
below if he chuses. He being on public business by my direction. 
B. ArNoLp, M. Gen." 


3ut before reaching the enemy’s lines he was arrested by our 
militia pickets, and after trial and condemnation was executed as a 
spy on the 2d of October by the order of General Washington. 
These are the main points of the case in its legal bearing; but the 
popularity of André and the sympathy on both sides for the accom- 
plished victim of Arnold’s selfishness and treason raised many other 
questions which will be considered in this discussion. In the first 
5 Sargent’s Life of André, p. 298. 


6 Ibid. 
7 [bid. 
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place André was arrested as a spy and his case was referred by 
Washington to a Military Commission, or Board of Officers, for their 
vpinion. There was no dispute about the facts. The documentary 
evidence and André’s own statements agreed in every essential par- 
ticular. André denied nothing, and orally and in his written state- 
ment to Washington confessed everything. The following is Wash- 
ington’s letter to the Board: 
Heap-Quarters, Tappan, Sept. 29th, 1780. 

GENTLEMEN; 

Major André, Adjutant General to the British Army will be brought 
before you for your examination. He came within our lines in the 
night on an interview with Major General Arnold, and in an assumed 
character; and was taken within our lines, in a disguised habit, with a 
pass under a feigned name, and with the enclosed papers concealed upon 
him. After a careful examination, you will be pleased, as speedily as 
possible, to report a precise state of his case together with vour opinion 
of the light in which he ought to be considered, and the punishment that 
ought to be inflicted. The Judge Advocate will attend to assist in the 
examination, who has sundry other papers, relative to this matter, which 
he will lay before the board. I have the honor to be Gentlemen,* 


Your most obedient and humble servant, 
G. WASHINGTON. 


THE BoarD OF GENERAL OFFICERS 
CONVENED AT TAPPAN. 


On the same evening the Board submitted all the documents in the 
ease with the following report: 


The Board having considered the letter from his Excellency General 
Washington respecting Major André, Adjutant General to the British 
Army, the confession of Major André, and the papers produced to them, 
report to his Excellency the Commander in Chief the following facts 
which appear to them concerning Major André. 

First, That he came on shore from the Vulture sloop of war, in the 
night of the 21st of September inst. on an interview with General 
Arnold, in a private and secret manner. 

Secondly, That he changed his dress within our lines and, under a 
feigned name, and in a disguised habit, passed our works at Stoney and 
Verplank’s Points the evening of September 22d inst. and was taken 
the morning of the 23d of September inst. at Tarry Town, in a dis- 
guised habit, being then on his way to New York and, when taken, he 
had in his possession several papers, which contained intelligence for the 
enemy. 

8 Sargent’s Life of André, p. 347. 


MILITARY ESPIONAGE 597 


The Board having maturely considered these facts, do also report to 
his Excellency General Washington, that Major André, Adjutant Gen- 
eral to the British Army, ought to be considered as a spy from the enemy ; 
and that, agreeably to the law and usage of nations, it is their opinion 
he ought to suffer death.® 


The next day Washington approved the report as follows: 

Head Quarters, September 30th, 1780.— The Commander in Chief 
approves of the opinion of the Board of General Officers, respecting 
Major André, and orders that the execution of Major André take place 
to-morrow, at five o'clock p. m.* 


And the proceedings and sentence were announced in the “ morn- 
ing general orders” of October 1st; in the “ afternoon general 
orders” it was announced that “ the exeention of Major André is 
postponed till to-morrow.” And in evening orders of the same date 
it was announced, ** Major André is to be executed to-morrow at 12 
o’clock precisely; a battalion of 80 files from each wing to attend 
the execution.” 

On the 1st of October André wrote to Washington requesting a 
change in the mode of exeeution, and that he might not die on a 
gibbet. It was decided on consultation that the request could not 


he granted but, through motives of compassion, no reply was sent, 


9 Sargent’s Life of André, p. 355. 

* The tribunal before which Major André was brought, with a view to deter- 
mine whether he had aeted as a spy, was ealled by General Washington a “* Board 
of General Officers,” an entirely proper designation, as a general court-martial, 
at the date of Major André’s trial, was without jurisdiction to try a person for 
the offense of “ being a spy; ” the Articles of War of 1776 did not confer juris- 
diction upon military courts for the trial of that offense. The tribunal was. 
in fact, a Military Commission, an advisory tribunal frequently resorted to, dur- 
ing and since the War of the Revolution, for the trial of persons charged with 
offenses in violation of the laws of war. The term “ Military Commission ” was 
first applied to them by General Scott during the War with Mexico, and they 
were resorted to during the Civil War in a very large number of cases of persons 
charged with offenses in violation of the laws and usages of war. They have 
heen recognized by Congress as tribunals established for the trial of the offenses 
above indieated. but that branch of the Government has never made their juris- 
dietion, composition, or procedure the subject of legislative regulation, preferring 
to leave them to the discretion of the President, as commander-in-chief, and to 
the generals commanding the military forces in occupied territory in time of 
war. — G. B. D. 
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and André supposed, until he approached the place of execution, 
that he was to be shot. 

We will now consider the legal points raised in this ease. The 
main, if not only point urged by André, in his letter to Washington 
and in his statement to the Board, was that the imposture was unin- 
tentional, as he had Sir Henry Clinton’s orders not to go within an 
enemy's post or to quit his own dress. The facts are that, finding 
it too late to finish his business and return to the Vulture that night, 
he put a surtout coat over his uniform and rode with Arnold to 
Smith’s house, passing our picket line on the way. On being chal- 
lenged he at first hesitated, but afterwards proceeded with Arnold 
to the place of concealment, where he replaced his uniform with a 
citizen’s dress. Whatever may have been his previous intentions, 
und there can be no doubt of the sincerity and truth of his state- 
nents, it can not be disputed that he entered our lines under an 
assumed name, his uniform concealed by an overcoat, and afterwards 
changed for a citizen's dress, and that the object of his visit and dis- 
guise was to obtain and convey information to the enemy. These 
facts made him a military spy. Superficial writers are sometimes 
disposed to attach undue importance to a change of dress, forgetting 
that disguise does not consist in dress alone, and that any false 
pretense, coupled with other circumstances, may make a man a spy. 
It mattered not whether André entered our lines in his uniform or 
with his uniform concealed by his overcoat, or when or where he 
changed his uniform; the question is, was he within our lines, either 
as to name or dress, in disguise or under false pretenses as to char- 
acter or business, and was he captured before he had escaped to his 
own lines and within the protection of his own government. Suppose 
André had entered our lines under a flag of true and in the full uni- 
form of a British officer, with the insignia of his rank displayed, 
under the pretense of negotiating a cartel or some other legitimate 
cbject of commercia belli; but the evidence proved that this pretense 
was false, and that his real object was to bribe our officers to treason, 
or by clandestine and unlawful means to obtain plans of our fortifica- 
tions, returns of our garrisons, etc.; no one ean deny that he would 
have been guilty of the offense of military espionage, because he was 


rf 
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guilty of the very thing which constitutes the criminality of the 
offense of military treachery. 

If there was any doubt in regard to the common law of war on 
this subject at the time, and we think there could have been none 
whatever, the statute laws of his own country were perfectly decisive 
of the question. Without referring to other laws we will merely 
quote the Act of Parliament of 1749 which provided for the trial 
‘of all spies, and of all persons whatsoever who shall come and be 
found, in the nature of spies, to bring or deliver any seducing letter 
or messages from any enemy or rebel, or endeavor to corrupt any 
captain, officer, or other in the fleet, to betray his trust, ete.” 

It must be presumed that André was acquainted with this and 
similar laws of England, and with the practice of his government 
on this subject, as had been exemplified in the case of Captain Hale 
and others in that war. Hence when Colonel Tallmadge, in answer 
to André’s question as to his probable fate, referred him to Hale’s 
case; he manifested the utmost uneasiness, denying the similarity 
of the cases, but failing to point out any essential dissimilarity. 

Again, Sir Henry Clinton and other friends of André attempted 
to exculpate him on the ground that he acted on the suggestion, or 
under the direction of Arnold, and was protected by his pass, issued 
while still in office and exercising his command. It does not appear 
that André himself attached much, if any importance to this point of 
defense; but it has since been urged with much pretense of plausi- 
bility and force. Those who have used this argument seem to have 
entirely overlooked the legal maxims that no man can take advantage 
of his own wrong and that fraud taints the acts of each and every 
particeps criminis. If André had been no party to the fraud and 
treason of Arnold, and had acted under his advice and direction, 
ignorant of the criminal object in view, the case might have borne 
a very different aspect. On the contrary, he was fully advised and 
perfectly understood the criminal character of the negotiations and 
the object of the meeting. He was one of the principals in the fraud 
end treason, and fully understood the peril to which he exposed his 
life. It is true that he did not originally intend to run this risk, 
but when he unexpectedly encountered it, he voluntarily, after a 
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moment’s hesitation, incurred it for the sake of the advantages which 
he expected his government to derive from it. 

On this point we think there can be no doubt or dispute among 
those who will fully examine the question, and we conclude this 
subject by quoting the remarks of General Halleck in his Jnterna- 
tional Law and Laws of War: 

Nothwithstanding the criminal character of a spy, it has not infre- 
quently happened that men of high and honorable feelings have been 
induced to take the office, and, although this fact has somewhat lessened, 
in popular opinion, the odium of the act, it has failed to diminish the 
severity of the punishment.’° 


The opinions of ordinary historians, annalists, and writers for 
magazines are usually of very little value on disputed points in 
science, ethics or jurisprudence. What is called professional or 
technical knowledge is necessary for the solution of such questions. 
Nevertheless, it may be of interest to refer to the opinions which 
lave been expressed by various persons on the question of André’s 
condemnation and execution as a spy. American writers with, we 
believe, a single exception, and that a lady (Mrs. Childs), actuated 
by feeling, rather than judgment and a full understanding of the 
vase, have approved the report of the Board and the action of Wash- 
ington. Among English writers there has been, as might well be 
expected, a diversity of opinion, as was very natural under the first 
misrepresentation of the true facts of the case; some very warmly 
end earnestly condemned the conduct of Washington; and a few 
recent authors, either from ignorance of the facts, or what is more 
probable, actuated by national prejudice, have denied the legality 
of the sentence and charged Washington with injustice and cruelty 
in its execution. 

Winterbotham, Hinton, Coke, Romilly, Mackinnon and Lardner, 
some of them very competent judges of military jurisprudence, have 
admitted that André was lawfully executed; even the attorney-gen- 
eral of the Colony it is said expressed to Sir Henry Clinton, before 
the execution of André, that he was legally a spy. On the contrary, 
Sir Henry himself always contended that the execution was illegal ; 


10 Halleck, International Law, ch. xvi, sec. 27, p. 406. 
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but he based it on misstatements of facts and an erroneous theory 
of the law. He said that André was under the protection of a flag 
of truce, that he was compelled by Arnold to enter our lines and 
also to change his dress; all of which was untrue. Again, that 
Arnold’s pass and orders were a legal protection, which is opposed 
to the common law of war and even to the British statute law then 
in force. The Marquis Cornwallis charged that the court was com- 
posed of foreigners ignorant of the English language, and several of 
the coarsest and most illiterate of the American generals; and Simcoe 
asserted very particularly that Washington ordered the exeeution for 
the purpose of conciliating the French auxiliaries. There must have 
heen a very general error in regard to the composition of this court; 
several writers stating that it was composed of only three members, 
and even Lieut.-Colonel Whiting in his publication of the * Revolu- 
tionary Orders of Washington ” states that it consisted of Greene, La 
Favette and Steuben. The court in fact consisted of fourteen general 
officers, viz.: Greene, Stirling, St. Clair, La Fayette, Howe, Steuben, 
Parsons, Clinton, Knox, Glover, Patterson, Hand, Huntington 
and Starke; the Judge Advocate General was Colonel John Lawrence. 
Few, if any, military courts were ever composed of men more dis- 
tinguished for their characier, talents and services. Five of them, 
viz., St. Clair, Stirling, Clinton, Howe and Starke, had held com- 
missions in the British service before the Revolution, and Steuben 
and La Fayette were familiar with the laws and usages of the mili- 
tary service in Europe. We have the authority of the latter that, 
notwithstanding the strong sympathy felt by all the members for 
Major André, the Board were unanimous that he was legally a spy, 
and ought to suffer death. 

We have already alluded to the opinions of Lord Mahon and Mr. 
Phillimore; the national prejudices of these men, as manifested in 
their works, render their opinions of no weight whatever. The 
only other British writer of any note who has expressed the opinion 
that André was not legally executed is Sir Edmund Cust, a lieuten- 
ant-general in the British Army, and author of a voluminous, but not 
very reliable, work ealled “ Annals of the Wars of the Eighteenth 
and Nineteenth Centuries; ” his statements and assertions are too 
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gross, absurd and destitute of truth to have any historical weight. 
He says that the Board proceeded by a series of interrogations to 
extract from their unfortunate prisoner something like an acknow! 
edgment “of his guilt as a spy, and that, upon this enforced con- 
fession, they convicted him of being a spy; that he had entered int» 
the American lines under the sanction of a flag of truce, with none 
of the intentions of a spy, and that * his change of dress was ad- 
duced as fatal to the character of a mere military messenger, althougl 
it was only a great coat over his half uniform.” Again he says, 
* the treachery of General Arnold did not make Major André a spy, 
an! it was pitiful in the meanest degree to wreak vengeance upon an 
humble agent because he could not reach the principa! delinquent. 
But granting that this is an erroneous view of the offense, and that 
military law must consider Major André as a spy, how despicable 
was the petty exercise of power that could insultingly erect, in the 
view of the unfortunate officer, the gallows upon which he was to be 


hung several days before the execution.” * 


* Notwithstanding the clear and unmistakable terms in which General Halleek 
states André to have been a spy and to have deserved punishment as such (In 
ternational Law, Chapter XVI, pp. 407-409) Sir Sherston Baker, the English 
editor of Halleck’s work, incorporates in the text, without indicating that the 
language is not Halleck’s, statements at variance with the matured views of the 
distinguished American authority. The following passage from the 4th edition, 
1908, Volume I, pp. 630-631, is quoted without comment : 

“In 1780, the American General Arnold. commanding the fortress at West 
Point, carried on negotiations with Sir Henry Clinton to enable the latter to 
surprise that fortress. Major André was the English egent, and had frequent 
communication with Arnold, on the beach, without the posts of both armies 
One night, being unable to return by a boat, as was his custom, he changed his 
uniform, which he wore under a surtout, for a common coat, and tried to return 
on horseback to his own lines, but was taken prisoner. Two foreigners, ignorant 
of English, and several of the most illiterate American generals, were members 
of the court-martial. The fact of being accidentally (not for any purpose of 
espionage) dressed as a citizen, instead of being in uniform, was argued as an 
aggravation to his crime. Three months elapsed before his execution. When he 
saw the gallows, instead of the rifle, his firmness forsook him. He only said, 
‘I die for the honour of my king and country.’ to which General Green, the 
American commander who presided, observed, ‘No, you die for your cowardice 
and like a coward.’ Washington signed his death-warrant with great reluctance 
Arnold escaped on board a British man-of-war. The American Government would 
doubtless have saved André if the British Government would have given up the 
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It is hardly necessary to remark that these assertions are dis- 
) proved by contemporaneous history. The last one is newly manu- 
factured, as all accounts represent that André expected to be shot 
till, at the moment he was approaching the place of execution, he 
first discovered the gallows. On the trial André was especially 
cautioned to make no disclosures that he did not wish to make.* 


traitor Arnold. As for André, in the opinion of King George IIL. his character 
was untarnished; a pension was settled on his mother, and his brother was 
created a baronet.”” — G. B. D. 

* It is impossible to say of an unpublished fragment of manuscript whether it 
is or is not complete; it can only be said of this writing that the author's rea- 
soning is complete and that the legal aspects of the case of the unfortunate 
Major André have been fully discussed. It is possible that it was in the Gen- 
eral’s mind to add a concluding word — but this was not done, and the manu- 
script as published is in precisely the same form in which it left its distinguished 
author’s hands nearly half a century ago.—G. B. D. 
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THE CONCEPT OF LEGALITY IN INTERNATIONAL 
ARBITRATION. 


The movement for the creation of a definite and permanent organ 
for the authoritative declaration of international law in contro- 
versies between states involves in it a transition from the concept of 
moral to that of legal obligation. The cardinal element in the 
concept of legality, that which distinguishes moral duty from legal 
obligation, is that in the latter case the duty is not enforced only 
through a general sentiment of right, but through a definite organiza- 
tion. An obligation may be said to be legal when in its determina- 
tion and enforcement, definitely constituted organs are active. The 
obligation of a moral, ethical, or social duty, which is backed only 
by the general sentiment of the community, may be felt just as 
strongly by individuals as the legal obligation which is determined 
hy a definitely appointed body of men. Yet this very definiteness 
of organization serves to impart greater strength, or at least rigidity, 
to the legal principles. 

The development of international arbitration and judicature, as 
has often been pointed out, tends to follow by analogy the develop- 
ment of private law and of national courts. But in applying this 
analogy, sufficient care is not always exercised in appreciating the 
differences that will, after all, distinguish international judicature 
for a long time to come from that which adjudicates upon contro- 
versies between individuals. In the development of international 
arbitration three principal stages — two already achieved and a third 
possible — may be distinguished. International law was respected 
even before there had been established definite tribunals, because of 
the fact that men in responsible positions, upon whom the affairs of 
nations depend, feel the need of guidance and want the weight of 
respensibility shared by society in general through accepting the 
judgements of society as they have expressed themselves in past action. 
Therefore, even before there were any agreements of a formal kind, 
‘diplomats and statesmen aimed at uniformity in their action and 
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sought help from the study of precedents. In case of war, each 
government would issue to its officers instructions based upon the 
accepted ideas of international duty. This is one way of enforcing 
international law: to expect of each government, in reliance upon 
its good sense and honor, that it give to its officials in the diplomatic. 
military, and civil service such orders as will insure the carrying out 
of international duties. Up to this point, each nation fully deter 
mines for itself what interpretation it will give to its obligations 
under international law. In the second stage of development, in 
which we find ourselves today, there are created definite international 
tribunals which may assist nations in ascertaining in particular cases 
what is legal, just, and right to do. Thus there enters the first 
clement of legality, the presence of a definite organ, a group of men 
authorized by international society to determine obligations under 
international law and justice. The engagements to submit to this 
judicature are voluntarily entered into; and for the enforcement of 
judgments, international society still relies on the sense of honor of 
individual nations, backed in extreme cases by the right of the 
offended to make war. The third, possible, stage of development 
would have come about when international society had so strongly 
organized itself that it could compel the attendance of individual 
states before the international tribunal; and when it could, through 
its own organization, enforce the judgments of the latter. In this 
stage the individual nation would no longer determine for itself what 
conduct is to be considered just and legal; this will be taken out of 
its hands; the international court will authoritatively determine for 
its guidance what is justice in international affairs. Although it is 
perfectly clear what a great difference separates this final stage from 
the one preceding, what a fundamental transition would be involved 
in passing from the one to the other, yet in the confusion of loose 
thought many advocates of arbitration talk as if this last stage had 
already been reached, or at least was immediately accessible. It 
would, therefore, seem necessary to attempt a clear analysis of what 
would be involved in such an arrangement, by which international 
obligations would be entirely assimilated to those of municipal law. 
This is not to say that it is not possible or even probable that this 
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stage might be reached even within a comparatively short time. The 
creation of definite, formal institutions of international judicature 
certainly tends in this direction. But for the avoidance of confusion, 
self-deception, and exaggerated expectations, it is necessary to appre- 
ciate the ditticulties which yet have to be overcome before we have 
reached a stage of self-enforcing international judicature. 

In a sense, the concept of legality is applicable in all three stages 
which we have reviewed. Even in the first, where each nation for 
itself independently enforces the international law, this is true in 
a two-fold way. The international law principles accepted by the 
nation and determined by its courts are law in every sense of the 
word to the subjects and citizens; but nations will usually go farther 
and ascribe juridical force to international law principles, supported 
by universal consent, dealing with them by analogy to legal rights 
and duties and insisting upon the fulfilment of legal obligations on 
the part of other governments. When international judicial com- 
missions and tribunals come into existence, a great impetus is given 
to applying the concept of legality to international matters. Such 
bodies, composed in the main of trained jurists, will naturally deal 
with international controversies in the light of legal reasoning and 
from the point of view of legal principle. By reflex action this will 
strengthen among the independent states the sense of legal obliga- 
tion, so that in a real and effective way the ground is prepared for 
a condition when the judgment of international society will be strong 
enough authoritatively to establish itself. 

Turning now from this general view of the situation to the details 
in the development of international judicature, we shall have to 
make a number of distinctions which will enable us the better to 
judge of what is immediately attainable. International arbitration 
has now been practiced for fully a century. It has become an insti- 
tution without which the modern world could not easily get along. 
The presence of a long line of decisions in international matters has 
hegun to exercise a definite influence, and they have rendered avail- 
able to the international jurist a large number of precedents in which 
questions of legal obligations are reasoned out. The materials col- 
lected by Professor Moore, Mr. Ralston, and others, will form the 
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point of departure for an entirely new development in international 
law. Treatises on this subject in the future will be positive rather 
than theoretical, employing the inductive method that will draw 
from the wealth of precedent now available, principles which have 
heen tested in action and rules the bearing of which has been appre- 
ciated in the conduct of practical affairs. We are beginning to have 
a body of international arbitral law. 

The characteristic feature of international arbitration during the 
tirst century of its existence is that it relates almost entirely to the 
claims of private individuals, This was the field in which the idea 
if legal obligation could be most easily introduced without giving 
offense to national sensitiveness. The jurisprudence of international 
arbitral commissions has based itself squarely upon the principle that 
the interest of the state in such cases is that of the protector of its 
citizens, but not of a suitor in direct interest. Claims, therefore, 
have not been entertained unless the claimant had been, at the time 
when his right of action accrued, a citizen of the state representing 
him. On the other hand, if a claimant had divested himself of his 
original citizenship, his ease did not survive to the government which 
originally might have urged it, nor, of course, did it accrue to the 
new sovereign of the person in interest.’ As a general rule the com- 
missions have refused to consider the nations as directly involved. 
They would even lay aside, without adjudication, money claims be- 
tween governments; * and they have been quite unanimous in decid- 
ing that indignities or insults to a nation, which might be involved 
in the facets before them, lay beyond their jurisdiction, unless they 
should be in terms charged to take up such a matter. Commissions 
enlarged upon the difhculty of measuring in money, indignities put 
upon a flag or injuries to a country. Such matters were considered 
to be proper for diplomatic agencies only. 

The study of the materials of international arbitration thus far 
accumulated will make clear the importance of the step we have 
already taken in creating tribunals that are to adjudicate upon con- 


'“ Naturalization transfers allegiance, but not existing state obligations.” 
Abbiatti case, Moore, Int. Arb., Vol. 3, p. 2347. 
* The Alleghanian, Moore, Int. Arb., Vol. 2, p. 1624. 
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troversies between states in which more than private claims are in- 
volved. Such matters as the direct responsibility of one state to 
another for the acts of its officials or citizens, disputes as to bound- 
aries, rights of navigation, and international servitudes, even matters 
affecting the dignity of a state, are now, in the normal course of 
events, to be adjudicated upon by international tribunals. This 
indeed is a great progress compared with the stage when nations were 
only willing, as a matter of convenience, to submit private claims to 
international arbitration. It stands for a far deeper respect for inter- 
national justice, a readiness to suppress national prejudices in favor 
of a calm and judicious determination of international troubles. 
There is, however, one thing which must clearly be borne in mind: 
the international judicature thus far established is still voluntary, 
although it will undoubtedly tend more and more to become the 
normal method foltowed in all but exceptional cases. But compared 
with national judicature, it is only a civil action that is admissible 
between states. There is as yet not the remotest idea of anything 
resembling a criminal action against states, or of a jury of present- 
ment by which offending states can be brought to justice. Yet in 
much of current popular literature on the subject the matter is 
treated as if there had already been established, or there were in 
the way of immediate establishment, a coercive system of judicature 
analogous to criminal procedure. As yet a complainant state can not 
even compel the defendant to appear before an international court, 
much less can a nation move against another just because it conceives 
that a general international duty has not been complied with, or an 
international offense has been committed. In this lies an important 
limitation of the present possibility of international arbitration. An 
act which may appear to be illegal, such as the suppression of an 
independent government or the recognition of a new state formed by 
successful revolution, would in most cases not be subject to arbitra- 
tion, even should the most general models of arbitration treaties be 
adopted. We may ask, how would it be possible for any nation 
objecting to the suppression of Korean independence by Japan to 
bring this matter before an international tribunal, except in a very 
incidental way as its commercial rights were affected? The new 
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status of Korea rests upon treaties formally concluded by the govern- 
ment of that country itself. It is also difficult to see how the recog- 
nition of a new state as, for instance, of Panama, could be made the 
subject of international arbitration under present conditions. But 
by analogy to purely civil actions, international arbitration could 
he applied only in cases where two nations bound by arbitration 
treaties were affected in their mutual rights. It would not give 
opportunity for a third nation, by itself or through an international 
jury or commission, to bring complaint in order to avenge some 
injury in which it was not directly concerned. 

In the drafts for general arbitration treaties recently submitted 
by the American Government, the term ‘ justiciable” is used, it 
being provided that arbitration shall not be obligatory in case one 
of the nations considers the subject-matter of controversy not inter- 
nationally justiciable. It will be necessary to determine how far 
this new term coincides in its application with the concept of legality. 
Legality in international law has heretofore, in the absence of au- 
thoritative judicial and legislative organs, been associated with the 
idea of universal acceptance or custom. When it was appealed to 
at all, the question of its existence could be determined in an un- 
equivocal way only upon this basis. As a matter of fact, of course, 
individual nations would constantly argue for their particular view 
of legality as being universally controlling on account of superiority 
of reasonableness, if they could not claim for it general acceptance. 
Down to the very present, therefore, the idea of legality has not been 
definitely dissociated from what in the judgment of individual 
nations may seem moral, just, or convenient. It is, however, ap- 
parent that clear thinking demands that the term legal should be 
associated with some such definite external criteria as universal 
acceptance or declaration by a definite, authoritative tribunal. In 
this sense comparatively few principles of international law can be 
said to have achieved the status of recognized legality. This matter 
was well illustrated by the recent controversy between England and 
Germany concerning claims for injuries suffered by German subjects 
during the South African war. The German Government held that 
the question of liability involved was clearly legal in nature, and 
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could be determined with reference to acknowledged legal principles 


and by legal reasoning. This is true when we conceive of legality ; 


in its formative stage, as being developed out of concepts of justice 
and right aud by the application of analogies from other fields. But 
the British Government claimed that in this case there could not be 


asserted a legal liability because international responsibility had 


not in such eases been universally recognized and, more specitically, 
had not been officially admitted by the British Government itself. 
The German Government then replied that the question as to whether 
legal liability existed ought itself to be considered a legal question 
to be determined in a preliminary way by the Hague Tribunal. 
This is really the essential point: if the idea of legality is no longer 
dependent upon universal and specific recognition by every indi- 
vidual state, but may be determined by an international organ, then 
it is clear that we have entered upon a new stage in the development 
of international law. The position of the German Government 
would seem to be correct in this sense: that if international treaties 
recognize the existence of legal obligations, the question of legality 
itself must be determined by standards other than the inclinations 
of individual nations; that is, it is properly a question for inter- 
national adjudicature. 

It is apprehended by many writers, among whom Mr. Baty may 
be cited, that the application of the concept of legality in interna- 
tional arbitration is inopportune and dangerous, as it involves the 
subjection of the flexible life of the state to the rigid criteria of legal 
reasoning. They object to having the atmosphere of civil law courts 
brought into international affairs. It is true that the development 
of law, both in Rome and in England, has followed out certain very 
rigid standards. We need only think of the doctrine of consider- 
ation and of real property law in England. In awarding its reme 
dies, the English common law has strictly adhered to the idea that 
nothing could be measured in terms of law that did not have money 
value. Actions were, therefore, not allowed unless pecuniary dam- 
ages could be alleged. We have noted the reflex effect of this reason- 
ing in the reluctance of international commissions to take up ques- 
tions of national dignity and honor, which manifestly can not be 
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adjusted according to mere money standards. But it must be remem- 
bered that the other portion of English law, the system of equity, is 
more flexible in its remedies, that it grants injunctions and decrees 
specific performance. The general concept of equity is, of course, 
even broader than that contained in the English system of that 
name. It involves the application of general standards of Justice, 
ond the determination of what in good faith ought to be performed. 
(Juestions involving such considerations have now already come be- 
fore international tribunals. The Casa Blanca controversy involved 
the relations of two sovereign Powers and might well have impli- 
cated their dignity and honor. The Hague Tribunal, in determining 
upon this matter, did not give a fixed law judgment against either 
party. Its decision was rather of the nature of a determination as 
to the justice of individual acts. It determined where the bounds 
of right had been disregarded, and left it to the sense of justice of 
the two nations involved to see to it that similar occurrences were not 
repeated, 

It will be seen, therefore, that im international arbitration the 
concept of legality tends to broaden out into interpretations which 
are based upon ideas of equity, Justice, and fair dealing. The term 
* justiciable ” is, therefore, not contined to what is legal in the strict- 
est sense of the word, but it also, if we consult the recent experience 
of nations, would be held to cover any matters in which a detinite 
ascertainment of international duty and propriety is desirable. 
Whenever the rightfulness and justice of conduct is capable of deter- 
mination by a body of impartial judges, a judicial question exists. 
To confine the word * justiciable ” to narrower, purely legal limits 
would be dangerous in several ways. Frequently a nation would 
deny the strict legality of an obligation which would nevertheless 
appeal to it as Just and reasonable. On the other hand, the close 
adherence to the concept of legality would lead to rendering the in- 
terpretations of international courts too rigid and nations would be 
reluctant to submit their affairs to determination upon too narrow 
a basis. 


But it would seem that in superimposing the term “ justiciable ” 


upon that of legalitv, we are losing that concreteness and definiteness 
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which any judicature must possess in order to be effective. After 
all, is the court to be a diplomatic body balancing international 
prejudices, or a great impartial authoritative tribunal, holding the 
balance of justice equally to all¢ It is undoubtedly true that if we 
are to have an effective international judicature, its ultimate criterion 
must be that of legality. It must approach questions with the pur- 
pose of determining a rule that will be so universally acceptable that 
it may be said to form the basis of a legal obligation. But as inter- 
national law is still in its formative stage, to deny the court at this 
time the broadest functions of equity would be to jeopardize the 
normal development of the international community. Legality is 
the center, the core, the ultimate criterion of judicature; to establish 
it in the wisest and broadest manner there will be necessary a constant 
resort to principles of equity. Although international judicature 
as yet does not have its sword, it has the balances in which rights 
and duties will be measured by definite standards. 

Considering that the concept of legality is and must remain the 
center of international judicature, though it will be interpreted in 
a broad and equitable fashion, it is clear that certain questions occur- 
ring between nations will not be subject to judicial decision. What 
are the questions that in ordinary cases will not be looked upon as 
internationally justiciable? First of all there is the principle of 
sovereignty itself. Sovereignty is not a question of law, but of fact. 
When a given political society has the faculty of organizing itself 
on a basis of lasting power and efficiency, it will be recognized, as a 
matter of fact, and legal duty and obligations will flow from such 
recognition ; but it is impossible to determine by legal standards alone 
the existence of sovereign power. International judicature, there- 
fore, will not, at least until the idea of international criminal re- 
sponsibility has been introduced, be able to deal with questions involv- 
ing the maintenance, recognition, and extent of sovereignty. This 
fact itself will prevent that ossification which many people fear as 
the result of the strengthening of international organization and law. 
Each sovereign society still has to rely upon the virtue within itself 
alone for the maintenance of its political power. The vital facts of 
population and settlement it will also be difficult to subject to arbitral 
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tests. Only a few months ago a member of the Australian cabinet 
declared that his country would always refuse to arbitrate the ques- 
tion of exclusion. The matter of the distribution of populations over 
the globe will be determined yet for a while by other forces than 
legal rules. This is also true of such great national policies as that 
which is known as the Monroe Doctrine. Territory in the Americas 
might be aequired in a perfectly legal way by an outside Power, vet 
the United States would manifestly never submit a case of this kind 
to arbitration. The recognition of new governments, the size of 
armaments, all those facts which involve directly the power of a 
state to maintain and defend itself, lie beyond the field of arbitration. 
Should war oceur, the terms of the treaty of peace may seem to the 
conquered nation harsh and unjust; yet it will not be heard to allege 
that these provisions are invalid as obtained by the duress of war. 
Peace itself would be impossible if treaties of peace could not be 
coneluded. In all this we are thinking of the present situation when 
international unity is indeed growing strong, but when it has not as 
yet been provided with a coercive organization. When international 
justice has been given a sword, then, indeed, her sway will cover 
some, if not all, of the matters here mentioned. 

At present it is necessary to remember that the ideal of a world 
law and of international justice rests as vet upon the support of 
strong nations. Even should a posse comitatus be formed for the 
enforcement of international judgments, it would still, for a time, 
not be a unified body, but composed of the forces of independent 
nations acting conjointly in the support of common ideals of justice. 
To some it may seem disappointing that we have not passed beyond 
this stage; but if nations continue independent, if their sovereignty 
is a matter of fact, if they even may make war, it is also true that 
they are bearing a heavy weight of responsibility; that only in a 
measure as they maintain their efficiency, the moral fiber of their 
life, and a just social organization, can they hope to retain that politi- 
cal power now entrusted to them. Indeed, among the highest duties 
of a modern state, not extraneously derived, but an outgrowth of 
its very being, is the call to take part in and to support the develop- 
ment of international justice. 
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In the development of international judicature, the ideal of lega!- 


ity, that precious heritage of orderly civilization, is beginning to ) 
enter upon final fruition. Divested of national formalism, it will 
be applied to the relations of the entire world in that broad spirit in 
which already the Romans viewed universal society. Giving aid to 
human forces, it will strive to preserve and foster their life, rather 
than to restrain them in dead formalization. International jurists, 
called to be members of these great tribunals, will have the dignified 
and elevating task of putting into forms of stable and acceptable 
principle the generous impulses of contemporary humanity toward 
normal and peaceful relations among al] mankind. 
8. Reyscu. 
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THE RIGHT TO FORTIFY THE PANAMA CANAL! 


As a canal is part of the territory of the country through which it 
passes, the general principle of sovereignty gives to that country, and 
to that country alone, the right of fortification.* This general prin- 
ciple is capable of modification by treaty. Thus, as the Suez Canal 
is wholly in Egypt, a right of fortification resided with Egypt, or 
with its suzerain, Turkey; and, in order to destroy the right, there 
had to be express provisions in the Constantinople Convention of 
i888 — ‘respecting the free navigation of the Suez Canal” * — 
to which Turkey was a party. In that treaty as to Suez, there was 
ample recognition of the prima facie right and duty of the local 
country to protect the canal.4 Similarly, the right to fortify the 
Panama Canal would still reside with the Republic of Panama, 
and not with the United States, if the convention of 1903 with 
Panama did not grant to the United States control of the Canal Zone, 
with all the rights which the United States would possess if it were 
the sovereign, and “to the entire exclusion of the exercise by the 


1 This is a revision, annotated, of an editorial article in the Boston Herald oi 
February 20, 1911. 

2 Thus it is said in Bonfils, Droit International Public (ed. Fauchille, 1908), 
No. 511: * Des détroits naturels rapprochons les détroits artificiels, les canauxc 
maritimes, eréés par homme pour facliter la navigation, favoriser les communi- 
cations et Vextension des relations commerciales, accroitre célérité des trans- 
ports, ete., quelquefois dans un but stratégique. Ces canaux, comme ceux de 
Suez, de Corinthe et de Panama, sont habituellement creusés A travers le terri- 
toire d’un seul Etat, l’Egypte, la Gréce la Colombie ou la République de Panama. 
Les contrats de concession, consentis par le pouvoir souverain, fixent les droits 
et les devoirs des concessionaires. Mais, sans aucun doute possible, ces canaux 
font partie du domaine public ou régalien de l’Etat concédant, sont pleinement 
soumis et subordonnés a ses droits de propriété, de souverainté et de juridiction.” 

On maritime canals there are many citations in Bonfils, op. et., liv. I, eh. II, 
sect. IV; Oppenheim’s International Law, Vol. I, p. 233; and Westlake’s Inter- 
national Law, Vol. I, p. 321. 

3 Printed in SUPPLEMENT, 3:123. 

‘The principal stipulations recognizing and restricting the power of Turkey 
are found in Articles I, [1V, VIII, IX, XI, XII, and XIII. 
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Republic of Panama of any such sovereign rights.” The treaty 
specifically adds that “ the United States shall have the right * * * 
to establish fortifications.” ® 

Obviously then, the United States, unless disqualified by some 
treaty, has the right to fortify the canal. 

Notice how this right has arisen. Notice that it has been obtained 
from the only power capable of granting it— Panama. There are 
persons who think that the United States gained the right by the 
secoud Hay-Pauncefote Treaty — the treaty of 1901 between the 
United States and Great Britain.® There are embarrassments in 
that suggested chain of title; for the treaty of 1901 does not men- 
tion the right to fortify, and, still worse, Great Britain had no 
power to give such a right. No, it is clear enough that the right 
to fortify has not come from Great Britain. As has been shown, the 
right has been granted by the only possible source, Panama; and it 
exists unless through some treaty the United States is prevented 
from exercising it. 

And what is that treaty? It is not the Clayton-Bulwer Treaty 
of 1850 between Great Britain and the United States ‘— primarily 
as to the projected canal through Nicaragua; — for although this 
treaty expressly forbade fortifications and may be conceded to have 
covered both Nicaragua and Panama, it is expressly superseded by 
the treaty of 1901. Nor is it the first Hay-Pauncefote Treaty, the 
treaty of 1900,8 for although this treaty expressly forbade fortifi- 
eation of the Panama canal, it was never ratified. Nor is it the 
second Hay-Pauncefote Treaty, the treaty of 1901; for this treaty 
says not one word about fortifications — a very significant silence, as 
fortifications were forbidden by each one of the three treaties which 
the framers of this treaty surely had in mind, namely, the Clayton- 
Bulwer Treaty, the Constantinople Convention, and the first Hay- 


5 Printed in SUPPLEMENT, 3:130. The passages important for the present pur- 
pose are in Articles IT, III, and XXIII. 

6 Printed in SUPPLEMENT, 3:127. 

7 Printed in SUPPLEMENT, 3:110. The pertinent passages are in Articles I, III, 
V, VI, and VIII. 

8 Printed in Moore’s Digest of International Law, Vol. III, p. 210. The more 
important passages are in Articles I and II (2, 5, and 7). 
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Pauncefote Treaty.° The obvious fact is that the framers of the 
treaty of 1901 knew how to frame a prohibition of fortifications, and 
left it out for the reason that they did not wish it in. 

It is easy enough to see why the Clayton-Bulwer prohibition of 
fortitications was omitted from the treaty now in force, the Hay- 
Pauncefote Treaty of 1901. The Clayton-Bulwer Treaty provided 
that both Great Britain and the United States — neither of which 
countries was to construct or maintain the proposed canal or had 
sovereign rights over the territory through which it was to pass — 
would protect the canal and guarantee its neutrality. The treaty 
prohibited either country from obtaining exclusive control, and there- 
fore it naturally forbade either country from erecting fortifications.'® 
The treaty of 1901, on the contrary, provides for a canal to be “ con- 
structed under the auspices of * * * the United States,” and 
provides that, “ subjeet to the provisions of the present treaty, the 
said government shall have and enjoy * * * the exclusive right of 
providing for the regulation and management of the canal.” Those 
are sufficient reasons why the former impropriety of fortification by 
either party should now be transmuted into a distinct propriety of 
fortification by the one country now solely charged with the obligation 
of protecting the canal." 

*Each of the two Hay-Pauncefote treaties names both the Clayton-Bulwer 
Treaty of 1850 and the Constantinople Convention of 1888, and contains passages 
taken verbatim from the latter. 

It is noticeable that Lord Pauncefote, besides negotiating the two Hay-Paunce- 
fote treaties, was prominent in the negotiations of 1885 preliminary to the Con- 
stantinople Convention of 1888. See Moore’s Digest of International Law, Vol. 
p. 263, 

10 Moreover, Great Britain had terrtorial rights and claims in the neighbor- 
hood of the proposed Nicaragua canal; and hence there were additional reasons 
why both Great Britain and the United States would view fortifications with 
interest, 

11 It would be impossible to contend that fortification is prohibited by those 
passages of the Hay-Pauncefote Treaty of 1901 wherein the United States promises 
that there shall be no impairment of the general principle of neutralization. 
The meaning of neutralization is not always clear; but fortunately the meaning 
of the word in this place is carefully defined, for the treaty says that “The 
United States adopts, as the basis of the neutralization of such ship canal, the 


following rules, substantially as embodied in the Convention of Constantinople, 
signed the 29th of October, 1881, for the free navigation of the Suez Canal,” and 
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Finally, there happens to be contemporary proof that the conclu- 
sion which has been reached is in harmony with the intent of the 
parties to the Hay-Pauncefote Treaty of 1901. There are two elabo- 
rate memoranda, one of them furnished by Mr. Hay, which is inter- 
esting, but of no binding force, and the other furnished by the British 
Secretary of State for Foreign Affairs, which has grave significance. 

The memorandum furnished by Mr. Hay, to the Senate,'* says: 


Considering that now * * * Great Britain is relieved of all the 
responsibility and burden of maintaining its neutrality and security, it 
was thought entirely fair to omit the prohibition. 


As that memorandum did not come from Great Britain, it certainly 
can not be treated as binding that country. What is more important 
is the similar memorandum by the british Secretary of State for 
Foreign Affairs, an official memorandum communicated to the Presi- 
dent. In this memorandum,!* which was, and was intended to be, an 
inducement for ratification, Lord Lansdowne says: 


The draft contains no stipulation against the acquisition of sover- 
eignty over the isthmus or over the strip of territory through which the 
canal is intended to pass. * * * The * * * portion providing 
that “no fortifications shall be erected” * * * has been omitted. 
* * * The whole responsibility for * * * maintaining the 
neutrality of the canal would henceforward be assumed by the Govyern- 


then gives various provisions, omitting the Constantinople Convention's pro- 
hibition of fortifications. There is, to be sure, a provision that “ The canal shall 
never be blockaded, nor shall any right of war be exercised, nor any act of 
hostility committed within it.” Yet the erecting of fortifications is not an act 
of hostility nor the exercise of a right of war. Fortifications are, or at least 
may be, simply a mode of protecting the canal for the benefit of all countries in 
interest. It must not be forgotten that by the treaty of 190] the United States 
has the exclusive burden of such protection. 

On neutralization, see Holland’s Studies in International Law, p. 270; Moore’s 
Digest of International Law, Vol. I, p. 26, Vol. II, p. 19, Vol. III, p. 267; Bonfils, 
Droit International Public (ed. Fauchille, 1908), Nos. 355, 368, 512; H. S. Knapp, 
“The Real Status of the Panama Canal as regards Neutralization,” in the 
AMERICAN JOURNAL OF INTERNATIONAL Law, 4:314. 

12 Printed in Senate Document No. 746, 61st Cong.. 3d Sess.; reprinted in Sup- 
PLEMENT to this number of the JOURNAL, p. 199. 

13 Printed in Moore’s Digest of International Law, Vol. III, p. 212; Senate 
Document No. 746, 61st Cong., 3d Sess.; and reprinted in SUPPLEMENT to this 
number of the JOURNAL, p. 209. 
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ment of the United States. * * * The whole cost of the construc- 
tion of the canal is to be borne by that government, which is also to be 
charged with such measures as may be necessary to protect it against 
lawlessness and disorder. * * * There is no stipulation * * * 
prohibiting the erection of fortifications. 


Lord Lansdowne’s memorandum contains more to the same effect ; 
but is not this enough ¢ 
The conclusion, then, is that the United States has the legal right 
to fortify the canal. There remains, to be sure, a greater question —- 
the question whether fortification is the best way of so conducting 
this great enterprise as to promote the world’s civilization and peace. 
EvGene WamBavuGu. 


— 


THE CANAL FORTIFICATIONS AND THE TREATY. 


Connected as it is with the progress of the present phenomenal 
movement for international peace, the question whether the Panama 
Canal should be permanently fortified as part of its construction 
and before it is opened to the commerce of the world, is of the high- 
est importance; and for this reason the views and conclusions of the 
commissioners who considered the subject under authority of Con- 
gress in 1899--1901,! when negotiations were in progress between 
the United States and Great Britain for a new agreement to take the 
place of the,Clayton-Bulwer Treaty, are of the gravest public interest 
and are worthy of the most considerate attention. It was not until 
November, 1903, that the Isthmian Canal Zone came under “ the 
perpetual control” of the United States by the treaty of the 18th 
of that month with the new-born Republic of Panama; but, for some 
years prior, the United States had been considering the acquisition 
of a strip of territory in the Isthmus, and the construction of a 
waterway between the two oceans, on its own responsibility, at its 
own cost, and under its own control. It was from this new point 
of view that the Canal Commission of 1899-1901, of which the late 
Admiral Walker was president, made its investigations and report ; 
and it was to open the way to the accomplishment of this enterprise 
without a violation of the Clayton-Bulwer Treaty and with the con- 
sent of Great Britain, whose interests in the physical union of the 
Atlantic and Pacific were second only to those of the United States, 
that the negotiations then pending between the two governments had 
been commenced and were subsequently carried on until they resulted 
in the Hay-Pauncefote Treaty, which was signed on November 18, 
1901, proclaimed February 22, 1902, and is now in force. It ante- 
dated by some months the passage of “the Spooner bill,” which 
provided for the purchase of the rights and property of the New 
Panama Canal Company (De Lesseps’ successor in France) and 


130 Stacs. 1150. 
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for the acquisition of the necessary territorial rights from Colombia, 
or, failing that, from Nicaragua and Costa Rica.* 

After stating that the canal is but “ one link in a chain of com- 
munications, of which adjacent links are the Caribbean Sea on the 
vast and the waters of the Pacific, near the canal entrance, on the 
west; that “ unless the integrity of all the links can be maintained 
the chain will be broken; ” and that * the power holding any one of 
the links can prevent the enemy from using the communication,” the 
Isthmian Canal Commission said in its report: * 


There are several Powers in the world any one of which might dispute 
the command of the approaches, and combinations of two or more Powers 
might effect the same object. If successful they would render the canal 
useless to the United States. 


In order to show that the neutralization of the canal was the surest 
and easiest means of insuring its world-wide use, which, on account 
of its physical and international character, is its only true function, 
the Commission made the following frank and weighty observations: 


Fortification is of the nature of insurance. In its practice, then, are 
several maxims which may here be noted. One is that the greater the 
value of the prize the greater the temptation to the enterprise of the 
enemy and the greater the amount of effort to be applied to the defenses. 
Another is that the farther the place to be defended is from supplies and 
reinforcements the stronger must be the fortifications. Still another is 
that the less the natural features of the ground are favorable to defense 
the more must strength be supplied by works of construction. From all 
three of these points of view the canal would require the maximum 
amount of fortification. It would be a prize of extraordinary value; it 
would be beyond the reach of reenforcements if the enemy control the 
sea; and the low, flat shore on the Atlantic side, as well as the great 
length of the canal, are unfavorable to defense. To defend it by fortifica- 


2 For, the text of “the Spooner Act,” approved June 28, 1902, see 32 Stats. 
481-484. Article IV of the Hay-Pauncefote Treaty of November 18, 1901, had 
provided as follows: 

“It is agreed that no change of territorial sovereignty or of the international 
relations of the country or countries traversed by the before-mentioned canal 
shall affect the general principle of neutralization or the obligation of the High 
Contracting Parties under the present Treaty.””— Malloy’s Treaties and Conven- 
tions, ete., Vol. I, page 783; 32 Stats., Pt. 2. p. 1904. 

3 Report of the Isthmian Canal Commission, 1899-1901, Senate Document No. 
54, 57th Congress. Ist Session, pp. 252, 253. 
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tions on land would be a costly, difficult, and uncertain undertaking, and 
hy absorbing resources which could better be employed elsewhere would 
he a source of weakness. 

If defended at all, the canal should be defended at sea by the navy. 
But that again would be a source of weakness, because it would hamper 
the movements of the navy, which is essentially the arm of attack. If a 
large force of the navy is to be employed in guarding the canal, its power 
for offensive action, which is its normal employment, is diminished. If 
from force of circumstances the navy be compelled to abandon the 
offensive, its services will be more valuable upon our coasts than in the 
Caribbean Sea. 

A much more certain and easy method of securing the use of the 
canal to ourselves, while closing it to our enemies, is to remove it from 
the operations of war by making it neutral.* 


The Commission made the following significant suggestion as to 
the vulnerability of the canal: 

It is alwavs to be borne in mind that during the excitements of war 
the canal will not be a safe place for the men-of-war of any nation, no 
mmatter who is nominally in control. A small party of resolute men, 
armed with a few sticks of dynamite, could temporarily disable it without 
very great difficulty. 


The Commission’s conclusions were as follows: 


It is the opinion of the Commission (a) that a neutral canal, operated 
and controlled by American citizens, would materially add to the military 
strength of the United States; (b) that a canal, whether neutral or not, 
controlled by foreigners would be a source of weakness to the United 
States rather than of strength: and (c) that a canal not neutral, to be 
defended by the United States, whether by fortifications on land o1 by 
the navy at sea, would be a source of weakness. 


The report of the Commission was unanimous and was signed by 
its president, the late Rear Admiral Walker, and by his associates, 
who were men of eminence in the army, and in the navy, and also in 
civil life. 

4 The Hay-Pauncefote Treaty, now in force, as will appear later on, provides 
for tha innocent passage of the canal by war vessels of belligerents, under the 
rules prescribed in Article III, “substantially as embodied in the convention 
of Constantinople, signed the 28th October, 1888, for the free navigation of the 


Suez Canal.” Amendments to strike out these rules, or make their observance 
dependent on the will of the United States, were made and rejected in executive 


session before the treaty was ratified by the Senate. 
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Admiral Mahan in his article entitled “ Fortify the Panama 
Canal,” in the North American Revicuw for last March, says: 

Should a nation having a navy somewhat superior to the American 
desire in case of war to obtain the Isthmus, a wish in no wise “ unthink- 
able,” seeing the value of the position — seeing also that Great Britain 
did seize and still retains Gibraltar, and Germany did compel the cession 
of Kiao Chau, — if the Canal Zone be properly fortified it will be better 
defended by an inferior navy at Guantanamo than at the Isthmus: be- 
cause Guantanamo as a position flanks all communications to the 
Isthmus through the Caribbean Sea, while also covering those of the Gulf 
of Mexico and in measure those of the Atlantic Coast. 


Of course, it is not to the Admiral’s argument or opinion on a 
point of naval strategy that exception is taken here, but only to the 
hypothesis with which he introduces it. If the Canal were neutral- 
ized, any nation “ having a navy somewhat superior to the Ameri- 
can” would in all probability be a party to the rules for its use, and 
would be using it for the passage of its mercantile marine and ships 
of war between the two oceans as occasion might require; and, if it 
were standing aloof (a most unlikely thing when the advantages to 
the trade and commerce of its people are considered), it would in 
its attempt “to obtain the Isthmus,” if it became engaged in war 
with the United States, invade the rights and interfere with the 
commercial interests of all the nations who were parties to the pre- 
scribed neutralization of the Canal and who were using it aceord- 
ingly. For the treaty provides that “the Canal shall be free and 
open to the vessels of commerce and of war of all nations obserring 
these Rules; and “ these Rules,” adopted by the United States as 
* the basis of the neutralization of such ship canal,” “ substantially 
as embodied in the convention of Constantinople,” are set forth in 
Article III of the Treaty of November 18, 1901, between the 
United States and Great Britain and are by express reference written 
into the treaty between the United States and Panama. 

As indicating that the Canal would not be safe from attack, Ad- 
mniral Mahan says that Great Britain seized and_ still retains 
Gibraltar, and that Germany compelled the cession of Kiao Chan, — 
but what of that? Not so long ago the United States compelled the 
cession of Porto Rico and the Philippines and the evacuation of 
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Cuba by Spain; but none of these possessions had been neutralized, 
and they were all subject to conquest in war. The mere fact of 
neutralization and the world-wide opportunity of impartial use 
takes away the motive that might otherwise lead to an attempt at 
conquest or hostile aggression and makes such an invasion im- 
mensely more perilous. Try to think of Admiral Mahan’s hypo- 
thetical nation (the Canal beirg neutralized and unfortified) at- 
tempting to seize it, and stop the world from using it, whether at war 
with the United States or not. The attempt would be an attack on 
all civilized nations and on civilization itself. 

The treaty requires that the Neutralization of the Canal must be 
maintained under all cireumstances. 

The late Senator Morgan reported and voted against an amend- 
ment to the first Hay-Pauncefote Treaty (signed February 5, 1900, 
but never proclaimed), providing that the United States should be 
relieved from the rules neutralizing the canal, if necessary for the 
national defense, on the ground that— 

The only legal effect of the amendment, if it can have any effect upon 
our national rights or powers, is to annul the neutralization of the cana! 
provided for in Article II of the treaty under consideration.° 


Earlier in his report the distinguished Senator, who was a stal- 
wart champion of the rights and interests of the United States, and 
also a devotee of the interoceanic project, cited the following remark- 
able passage on the nature of the undertaking from President Cleve- 
land’s first annual message to Congress, December 8, 1885: 


Whatever highway may be constructed across the barrier dividing the 
two greatest maritime areas of the world must be for the world’s benefit, 
a trust for mankind, to be removed from the chance of domination by 
any single Power, nor become a point of invitation for hostilities or a 
prize for warlike ambition.® 


5 Minority Report by Mr. Morgan from the Foreign Relations Committee, 
Senate Document No. 268, 56th Congress, Ist Session, p. 35. It was mainly on 
account of this amendment that the treaty of February 5, 1900, was rejected by 
Great Britain. A similar amendment, as will be seen later on, was offered in 
executive session to the treaty now in force but was voted down by a large 
majority. 

6 Richardson’s Presidents’ Messages, Vol. VIII, pp. 327, 328. 
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Referring to the Hlay-Pauncefote Treaty of February 5, 1900, Sen- 
ator Morgan spoke of Article II as “ defining and formulating into 
an agreement, intended to be world-wide in its operation, ‘ the gen- 
eral principle of neutralization’ established in Article VIII of the 
Clayton-Bulwer Treaty, on the basis of the Treaty of Constantinople 
of October, 1888, relating to the Suez Canal.” * 

The rules embodied in the Treaty of Constantinople forbid fortifi- 
cations and provide for the innocent passage of vessels of war, even 
when the sovereign of the soil may be one of the belligerents. This 
actually happened in the war of 1877 between the Czar and the 
Sublime Porte, but so great was the respect which Russia felt for the 
sentiment of mankind that, although she had the strict legal right to 
destroy the canal, which was situated on her enemy’s territory, she 
made no attempt to injure it or interfere with its operation. This 
was ten years prior to the neutralization of the canal by the conven- 
tion of Constantinople. 

The Ilay-Pauncefote Treaty of November 18, 1901, now in force, 
provides, as the earlier treaty did, for the neutralization of the canal 
by express rules (six in number), “ substantially as embodied in the 
convention of Constantinople.” It would be preposterous to say 
that a rule permitting fortifications, or a set of rules from which 
such a permission could be fairly implied, could be “ substantially ” 
in accordance with an agreement forbidding fortifications, as thev 
are forbidden in Articles IV, VIII and XI of the Constantinople 
convention. The rule on that subject in the Hay-Pauncefote Treaty 
now in force is as follows: 

2. The canal shall never be blockaded, nor shall any right of war be 
exercised nor any act of hostility be committed within it. The United 
States, however, shall be at liberty to maintain such military police along 
_ canal as may be necessary to protect it against lawlessness and dis- 
order. 


That is (and this explains the use of the word “ however ” in the 


foregoing rule), that, although the canal may not be permanently 


7 Minority Report by Mr. Morgan from the Foreign Relations Committee, 
Senate Document No. 268, 56th Congress, Ist Session, p. 34. 
® Treaties, Conventions, etc., Vol. I, p. 783; 32 Stats., Pt. 2, pp. 1903-1905. 
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fortified and garrisoned in regular military fashion, * the United 
States, however, shall be at liberty to maintain such military police 
along the canal as may be necessary to protect it against lawlessness 
and disorder.” 

In his report of April 5, 1900, from the Foreign Relations Com- 
mittee of the Senate on the earlier Hay-Pauncefote Treaty, Senator 
Cushman K. Davis said: 

The committee are in full accord with the purpose expressed in Article 
Il of the pending convention to adopt as the basis of neutralization the 


indicated rules substantially as embodied in the treaty of Constantinople 
for the free navigation of the Suez Maritime Canal. 


Mr. Davis then proceeded in his report to make an abstract of 
the provisions for neutralization contained in the Constantinople con- 
vention, including Article IV, which reads as follows: 

The canal remaining open in time of war as a free passage even to the 
ships of war of belligerents, according to the terms of Article I, the 
parties agree that no right of war, no act of hostility, nor any act having 
for its object to obstruct the free navigation of the canal shall be com- 
mitted in the canal and its ports of access, as well as within a radius of 
three marine miles from those ports, even though the Ottoman Empire 
should be one of the belligerent parties. 


The other articles of the Constantinople convention, included in 
the committee’s abstract, relate to the conduct of war vessels on their 
passage through the canal, Article VII providing that “ the Powers 
shall not keep vessels of war in the canal.” The committee then ob- 
serves that “the foregoing abstract is believed to express correctly 
those provisions of the treaty of Constantinople which have been 
substantially incorporated into the pending convention.” ® 

Instead of being coupled with an express prohibition of fortifica- 
tions (as in the earlier Hay-Pauncefote Treaty of February 5, 1900), 
the permission to employ such military police along the canal as may 
be necessary to protect it against lawlessness and disorder is coupled 
in the treaty of November 18, 1901, now in force, with the provision 
that “ the canal shall never be blockaded nor shall any right of war 


* Report by Mr. Davis from the Foreign Relations Committee, April 5, 1900, 
being Senate Document No. 268, 56th Congress, Ist Session, pp. 13, 14. 
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be exercised, nor any act of hostility be committed, within it’? —a 
much more comprehensive neutralization than that prescribed in the 
seventh rule of Article II of the earlier treaty, because of what use 
would fortifications be if * no right of war” existed, or if * no act 
of hostility” could be committed? And, as already observed, the 
Government of the United States in both treaties “* adopts as the basis 
of the neutralization of such ship eanal ” certain express rules * sub- 
=tantially as embodied in the convention of Constantinople.” '° 

Referring to the Constantinople convention as “ an honor to the 
civilization of the age,” the Foreign Relations Committee in its report 
of April 5, 1900, made the following prediction : 

Whatever canal is built in the Isthmus of Darien will be, ultimately, 
made subject to the same law of freedom and neutrality as governs thie 
Suez Canal, as a part of the laws of nations, and no single power will be 
able to resist its control. 


This prediction has been fulfilled, for the Hay-Pauncefote Treaty 
of November 18, 1901, made upon careful consideration and recon- 
sideration by and between the United States and Great Britain, 
nearly a decade ago, has meanwhile become “a part of the laws of 
nations,” and is set forth in extenso as another signal example of the 
progress of neutralization and of good will and peace among men, 
by Sir Thomas Barclay in his “ Problems of International Practice 


and Diplomacy.” ™ 


Dr. Lawrence, also, in the last edition of his ** Principles of Inter- 
national law,” '* makes the following remarks on the subject: 


The rules for the navigation of the Panama Canal, contained in the 
treaty between Great Britain and the United States, which enacted them, 
are practically the same as those already accepted by all civilized Powers 
either expressly or tacitly for the Suez Canal. Moreover, the United 


1° As will be seen later on, a motion was made in executive session, when 
these treaties were under consideration, to strike out this provision, but the 
proposed amendment in each case was voted down. 

11 Problems of International Practice and Diplomacy with Special Reference 
to the Hague Conferences and Cenventions and Other General International 
Agreements, by Sir Thomas Barclay, Member of the Institute of International 
Law, ete., ete., pp. 313-315. 

12 Principles of International Law, by T. J. Lawrence, Member of the Insticvute 
of International Law, ete., ete., 4th ed., § 227, pp. 605, 606. 
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States, to whom control has been committed, is both able and willing to 
enforce the provisions which forbid warlike operations in the canal or its 
approaches. These special circumstances justify the conclusion that, 
unless some important Power or group of Powers challenges the arrange- 
ments before the canal is completed, it will be opened as an international 
waterway, neutralized by general consent and adequately secured against 
infringement of its permanent neutrality. 


The action on the amendments offered to the two treaties in execu- 
tive session, both to the one now in force and to the earlier treaty of 
February 5, 1900 (rejected by Great Britain), is very suggestive 
and most enlightening as to the intent and purpose of the United 
States Senate. Amendments were offered to the earlier treaty and 
disposed of as follows before it was ratified by the Senate: 

Mr. Butler moved to amend by striking out section 7 of Article IT, 
which provided that no fortifications should be erected commanding 
the canal or the waters adjacent. This amendment was rejected by 
a vote of 44 to 26, 

Mr. Tillman moved to insert at the end of Article IT: 

It is agreed, however, that none of the foregoing conditions and 
stipulations of this article shall apply to measures which the United 
States may find it necessary to take for securing by its own forces the 
defense of the United States and the maintenance of public order. 


This amendment, which was more drastic than Mr. Butler’s, was 
rejected by the same majority. 

Mr. Penrose moved to insert at the end of section 5 of Article II: 

Nothing contained in this treaty shall be construed to prevent the 
United States from acquiring at any time sufficient territory and 
sovereignty over the same upon which to build, manage, operate, defend, 
fortify, protect and control said canal, or for any other purposes, as the 
United States may deem best in its own interests. 


This amendment was subsequently withdrawn, and the same mo- 
tion, with the omission of the word “ fortify,” made by Mr. Elkins, 
was rejected by a vote of 45 to 25. . 

Another attempt was made (this time by Mr. Mason) to get rid 
of the rules for neutralization, prescribed in Article II, by inserting 
at the close thereof: 
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Nothing herein contained shall prevent the United States from pro- 
tecting said canal in any way it may deem necessary, if the said United 
States shall construct said canal at its own expense. 


But this proposal was also rejected by a vote of 44 to 25. 

Mr. Allen moved to amend Article I so that it should read: 

It is agreed that the canal may be constructed by the Government of 
the United States at its own expense and that, subject to the provisions 
of the present convention, the said government shall have and enjoy all 
the rights incident to such construction as well as the exclusive right of 
regulation and management of the canal. 


This amendment was determined in the negative, the yeas and 
nays not being demanded. ims 

Mr. Bard moved to strike out Article III and substitute the fol- 
lowing: 

Article III. The United States reserves the right in the regulation 


and management of the canal to discriminate in respect of the charges 
of tariff in favor of its own citizens engaged in the coastwise trade. 


This was voted down by 43 to 27, and thus the right to discrim- 
inate shared the same fate as the right to fortify. 

An attempt was also made to prevent the innocent passage of the 
canal by war vessels of belligerents, in an amendment, offered by 
Mr. Teller, to strike out of Article II the words “ in time of war as 
in time of peace,” and also the words “ and of war.” This amend- 
ment was rejected, the yeas and nays not even being demanded. 
Mr. Teller again attacked the prohibition against fortifications by 
moving to strike out the words, “no fortifications,” and the word 
“ however’ in the same article; but the motion was voted down 
without a division. 

The action taken in executive session on the amendments pro- 
posed to the treaty of November 18, 1901 (now in force) is equally 
snggestive of the deliberate intent and purpose of the Senate. 

Mr. Bacon moved (a) to strike from the preamble the words 
‘without impairing the general principle of neutralization estab- 
lished in Article VITI of that convention” (Clayton-Bulwer) ; 
(b) to strike out from Article II the words “ subject to the pro- 
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visions of the present treaty; "’ and also (¢) to strike out all of 
Articles II] and IV. These radical amendments were defeated by 
a vote of 60 to 18. If adopted they would have left the treaty where 
it would not have had a ghost ef a chance of ratification by Great 
britain, and where it would have been in harmony with the views of 
those officers of our army and navy who are flouting at the obliga- 
tions of the treaty as it stands to-day and even at the very idea of 
* the honor of nations.” !* 

13 To say nothing of utterances that would be unworthy of notice if it were not 
for the military rank of their authors, and the false position in which they put 
the United States, even so high-minded and able a man as Major-General W. H. 
Carter refers in his article on “ Relations of Treaties and Armament,” in The 
North American Review for June, to “ the altruistic motives of those who dream 
of the honor of nations,” —as if enlightened public opinion did not regard dis- 
honor among nations as it regards dishonor among men. 

“This declaration of purpose [to control the canal in time of war as our safety 
and interests demand] coming from Lieut.-Gen. Wood, Chief of Staff, when read 
in the light of our solemn treaty obligations with Great Britain, contained in 
Article 3 of that treaty, which says that ‘The canal shall be free and open to 
the vessels of commerce and of war of all nations observing these rules’ — that 
is, the rules governing the neturalization prescribed 'n the treaty — discloses a 
national purpose in respect to our relations with the other nations of the world 
more in keeping with the diplomatic policies of nations during the Middle Ages 
than with the high standard of national honor which all nations now profess and 
endeavor to follow. — From a speech of the Hon. James A. Tawney, Congressional 
Record, March 2, 1911, p. 3990. 

“The opportunity is now, and for the first time, presented to the Congress tv 
determine whether it will take a step which will tend to perpetuate the present 
tremendous armaments of the world, or whether it will initiate a movement 
which will tend to reduce the great armaments of the world and promote some 
other method than war for the settlement of dispates between nations. * * * 

“ If this appropriation be made in the way proposed, we are forever committed 
to the policy of largely augmenting the naval and military forces of the United 
States, not from necessity to protect ourselves, but because of our lack of faith 
in all the peoples of the earth. Could I bring myself to believe, as some gentle- 
men here seem to believe, that the nations of the earth had descended to such 
depths of depravity as have been depicted, I should be unwilling to trust them 
in the slightest in dealings upon any question, however insignificant; but to 
assert in advance that the great nations of the earth would willingly enter into 
solemn obligations to keep the canal neutral, to protect it for the benefit of all 
the people of the world, with the express intention of violating such an agree- 
ment. is a slander upon the nations of the world that I am unwilling to utter or 
to join with others who do.” — From a speech of the Hon. John J. Fitzgerald, 
Congressional Record, February 25, 1911, p. 3614. 
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Mr. Culberson moved to insert at the end of section 5, in Article 
III of the treaty now in force, the following amendment: 

It is agreed, however, that none of the immediate foregoing conditions 
and stipulations in sections Nos. 1, 2, 3, 4 and 5 of this article shall apply 
to measures which the United States may find it necessary to take for 
securing by its own forces the defense of the United States and the 
maintenance of public order. 


This was rejected by a vote of 62 to 15. 

The defeat of this amendment is all the more significant in view 
of the fact that the insertion of substantially the same provision in 
the treaty of February, 1900 (against Senator Morgan’s minority 
report), was one of Great Britain’s main reasons for refusing to 
ratify that treaty, as appears from the following observation in Lord 
Lansdowne’s memorandum: 


The reservation to the United States of the right to take any measures 
which it might find necessary to secure by its own forces the defense of 
the United States, appeared to His Majesty’s Government to involve a 
distinct departure from the principle of neutralization which until then 
had found acceptance with both Governments, and which both were, 
under the convention of 1900, bound to uphold." 


A last attempt was made to get rid of “ the general principle of 
neutralization” by a motion of Mr. MeLaurin to strike out of 
Article III the words * substantially as embodied in the Convention 
of Constantinople, signed the 28th October, 1888, for the free navi- 
gation of the Suez Canal ” — a phrase which makes the meaning and 
intent of the rules prescribed in Article III “as the basis of the 
neutralization of such ship canal,” clear beyond eavil, and especially 
clear in their prohibition of fortifications — but the amendment was 
voted down like the others which were inspired by the same 


purpose.’® 


143 Moore’s Int. Law Dig., p. 212; Supplement to this number of the JouRNAL, 
p. 209. 

15 The authors of the most drastic of these amendments had a clearly define: 
and intelligent purpose, and they showed their sincerity and consistency by 
voting against the ratification of the treaty. There were 72 votes in the affirma- 
tive and those who voted in the negative were Messrs. Bacon, Blackburn, Culber- 
son, Mallory, Teller and Tillman. Mr. Bailey and Mr. Rawlins were each paired 
in the negative with two Senators in the affirmative. 
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We may now consider the right of the United States to fortify the 
canal in the light of the only other treaty affecting this question. 

Two years to a day from the conclusion of the Hay-Pauncefote 
Treaty of November 18, 1901, a treaty was concluded between the 
United States and Panama (Mr. Jolin Hay representing the United 
States and Mr. Phillippe Bunau-Varilla the infant * republic ”’), 
Article XVIII of which provided that— 

The Canal, when constructed, and the entrances thereto shall be neutral 
in perpetuity, and shall be opened upon the terms provided for by Section 
/ of Article three of, and in conformity with all the stipulations of, the 
treaty entered into by the Governments of the United States and Great 
Britain on November 18, 1901. 


One of these “ stipulations,” so written into this treaty between 
the United States and Panama by reference to the treaty between 
the United States and Great Britain, was the second of the rules 
specified in Article III of the latter, then and now in force, which 
provides that — 

The canal shall never be blockaded, nor shall any right of war be 
exercised nor any act of hostility be committed within it. The United 
States, however, shall be at liberty to maintain such military police along 
the canal as may be necessary to protect it against lawlessness and 
disorder. 


The first of these rules, or stipulations, so brought into the treaty 
with Panama from the treaty with Great Britain reads as follows: 

The canal shall be free and open to the vessels of commerce and of 
war of all nations observing these Rules, on terms of entire equality, so 
that there shall be no discrimination against any such nation, or its 
citizens or subjects, in respect of the conditions or charges of traffic or 
otherwise. Such conditions and charges of traffic shall be just and 
equitable. 


The limitation of the use of the canal to “all nations observing 
these rules” indicates the propriety and the need of opening nego- 
tiations with other Powers on the subject, but does not necessarily 
imply that any of those Powers should be requested to guarantee the 
neutrality of the canal, or enter into any alliance for its protec- 
tion, inasmuch as the United States is free, under the treaty, to 
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undertake the maintenance of “the general principle of neutraliza- 


tion,” in the administration of the canal, by itself and entirely upon 


its own responsibility.7® 


Rule 3 prescribes how vessels of war, in time of war, belonging 
to either of the belligerents, are to behave while passing through the 
vanal: 

3. Vessels of war of a belligerent shall not revictual nor take any 
stores in the canal except so far as may be strictly necessary; and the 
transit of such vessels through the canal shall be effected with the least 
possible delay in accordance with the Regulations in force, and with only 
such intermission as may result from the necessities of the service. 


Showing that such innocent passages may be made while hostili- 
ties are flagrant and captures occurring on the oceans outside, rule 
3 further provides that — 


Prizes shall be in all respects subject to the same Rules as vessels of 
war of the belligerents. 


Rules 4, 5 and 6 place further restrictions on belligerents while 
their war vessels are using the canal. All these rules, as already ob- 
served, are read, by express reference, from the Hay-Pauncefote 


16 Lord Lansdowne, referring to the projet of the treaty now in force, said: 
“In the new draft the United States intimate their readiness * to adopt’ some- 
what similar Rules as the basis of the neutralization of the canal. It would 
appear to follow that the whole responsibility for upholding these Rules and 
thereby maintaining the neutrality of the canal, would henceforth be assumed by 
the Government of the United States. The change of form is an important one, 
but in view of the fact that the whole cost of the construction of the canal is to 
be borne by that Government, which is also to be charged with such measures as 
may be necessary to protect it against lawlessness and disorder, His Majesty’s 
Government are not likely to object. to it.” — 3 Moore’s Inter, Law Dig., 214. 

In his memorable address at the banquet of the American Society for the 
Judicial Settlement of International Disputes, last December, the President said: 
“The fact that we fortify the canal will not prevent us from discharging all 
international obligations that we may have in respect to it, but it will enable us 
to defend ourselves in its possession against the act of every irresponsible force 
or nation. It will not prevent our maintaining its neutrality if that is wise and 
right.” 

The treaty does not seem to have left any room for the President’s “ if,” in 
regard to the neutralization of the canal, and, as provided in our treaty with 
Panama, we can establish fortifications hereafter if the necessity for such 
defenses should ever arise. 
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Treaty of November 18, 1901, into the Hlay-Varilla Treaty of 


November 18, 1905, between the United States and Panama. 

But now we come more specifically to the matter of fortifications 
as provided for in this treaty. Of course, no agreement between the 
United States and * the Republic of Panama” could affect the pro- 
visions of the treaty between the United States and Great Britain 
without the consent of both contracting parties. Now, what is said 
and stipulated by the United States in the Panama treaty, two years 
after the conclusion of the Hay-Pauncefote Treaty, about fortifving 
the canal — it being remembered that it was by this very treaty with 
Panama that the United States acquired the perpetual control of the 
zone through which the canal is at present in process of construc- 
tion? Does the United States acquire or assert the right, in this 
treaty with Panama, to build permanent fortifications and establish 
military garrisons along the whole length of the Canal Zone from 
the one ocean to the other, and at either end, and especially the right 
to commence this warlike transformation of what was intended to 
Le a waterway of peace and commerce between the two oceans, before 
the eanal is built and while the problem of its successful completion 
and permanent utility is still unsolved? The right of the United 
States to fortify the caral, as defined by herself in her treaty with 
Panama, is expressly conditional, and may never need to be exer- 
cised if the condition is observed, as it ought to be, by the parties 
eoncerned. The subject of defense and fortifications is treated, by 
the United States herself, with the Hay-Pauncefote Treaty in mind, 
in Article XXIII of her treaty with Panama, which Article begins 
with an “if,” and provides for a future contingency, as follows: 

IF it should become necessary at any time to employ armed forces for 
the safety or protection of the canal, or of the ships that make use of 
the same, or the railways and auxiliary works, the United States shall 
have the right, at all times and in its discretion, to use its police and it- 
land and naval forces, or to establish fortifications for these purposes. 


What could be more unreasonable than to invoke this condi- 
tional provision as a justification for deciding now, while the canal 
is not yet built, and cannot possibly be used for years to come, that 
the momentous “ if ” with which Article XXIII begins is no “ if” 
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at all, and that the contingency provided for must certainly happen 4 
“ We know not what a day may bring forth,” or what may befall the 
enterprise before its completion. To make fortifications a part of 
its construction, while the work is in progress, and appropriate the 
inoney for this purpose now is to decide, in face of the example 
of the Suez Canal, that the Panama Canal cannot be neutralized, or, 
in other words, that the United States is unable to carry out its oft- 
declared purposes and its conventional obligations in this work of 
commerce and peace, without incurring the enormous expenditures 
for fortifications and military occupation which will burden the 
people and retard civilization for generations to come. We could 
better afford to lose the whole cost of construction than to decide 
finally, now, to make the Panama Canal a military undertaking be- 
fore the contingency set forth in our treaty with Panama occurs. 

The right “ to establish fortifications,” as defined by the United 
States itself, in its treaty with Panama, is not a right in presenti but 
in futuro—not absolute but expressly and exclusively condi- 
tional — and there is no more question that the United States 
would have the right to defend the canal by whatever measures might 
be deemed advisable, if the necessity specified in Article XXIII 
should arise, than there is of her right to defend herself within her 
own territory against hostile invasion. But why not assume (at 
least for the present), as the Hay-Pauncefote Treaty ordains, that 
* the canal shall never be blockaded, nor shall any right of war be 
exercised nor any act of hostility be committed within it?” ‘ Suffi- 
cient unto the day is the evil thereof.” If the contingeney happens, 
und (to quote again from Article XXII1) “if it should become 
recessary, at any time, to employ armed forces for the safety or pro- 
tection of the Canal, or of the ships that make use of the same, or the 
railways and auxiliary works, the United States shall have the right 
[observe the future tense], at all times, and in its diseretion [to do 
what?] (a) to use its police, (b) and its land and naval forces, or 
(c) to establish fortifications * * * for these purposes.” This is 
how the United States itself, in its treaty with Panama, defined its 
rights for the defense of the canal, in case such a necessity should 
arise; and this conditional right “to establish fortifications” (or 
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take any other measures proper) “ for these purposes,” has been 
recognized in the most explicit terms by the Government of Great 
Britain, as appears in a memorandum of Lord Lansdowne’s com- 
inunicated to Secretary Hay during the negotiation of the existing 
treaty: 

I am not prepared [said his lordship] to deny that contingencies may 
arise when not only from a national point of view, but on behalf of the 
commercial interests of the whole world, it might be of supreme im- 
portance to the United States that they should be free to adopt measures 
for the defense of the canal at a moment when they were themselves 
engaged in hostilities.” 

But what is the danger (to use the words of the President) from 
“every [or any] irresponsible force or nation” if we administer 
the affairs of the canal according to the rules prescribed in the Ilay- 
Pauncefote Treaty? For forty years in peace and war the Suez 
Canal has not been interrupted by violence for a moment. 

What Power would face the United States on such an issue, sup- 
ported and strengthened, as she would be, by the friendship and 
sympathy of “all nations observing these rules?” And, before 
any serious difficulties ripened into a military attack upon a neutral- 
ized and unfortitied canal, would not there be resort to The Hague ? 
And do not the laws of war, which have been adopted by all civilized 
nations, forbid the bombardment of unfortified places and the un- 
necessary destruction or injury of publie utilities? We seem to be 
losing a Heaven-sent opportunity to put the nations upon their honor 
in the new world (as in the old) and to give the cause of peace and 
good will among men such an impetus as it has never had before in 
the history of mankind. 

Precedents other than the Suez Canal are not wanting. The 
Black Sea for many years was neutralized and its waters and ports 
thrown open to the mercantile marine of the world, while Russia 
and Turkey were prohibited from establishing or maintaining upon 
its coasts any arsenals of war. And when by a later treaty this 
prohibition was abrogated, it was provided that “the Black Sea 
remains open as heretofore to the mercantile marine of all nations.” 


It was provided by Article LII of the Treaty of Berlin of July 18, 


17 3 Moore’s Int. Law Dig., 215. 
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1878, that, in order to increase the guarantees of the free navigation 
of the Danube, “all the fortresses and fortifications existing on the 
course of the river from the Iron Gates to its mouth” should “ be 


razed and no new ones erected.” 
sy Article V of the Treaty of July 23, 1881, between Chile and 


Argentina 

The Straits of Magellan are neutralized forever, and their free naviga- 
tion is guaranteed to the flags of all nations. To insure this neutralit: 
and freedom, it is agreed that no fortifications or military defences which 
might interfere shall be erected.'’ 


The peaceful solution by arbitration of the boundary dispute be- 
tween Chile and Argentina, which might have involved the two 
countries for years in the miseries of war and drawn other of the 
Latin-American nations into the maelstrom, is commemorated by a 
statue of Christ, the Redeemer, standing in benediction on the 
highway that crosses the Andes at a height of 14,000 feet and makes 
the two republic neighbors as well as friends. The multitudes who 
will assemble from all quarters of the globe to celebrate the opening 
of the Panama Canal should not look into the mouths of cannon 
frowning from fortifications along the waterway that will unite the 
Atlantic and Pacific, as if this union of the two oceans, which has 
heen a dream of the ages, were not another earnest of the eventual 
reign of peace but a menace of war. 

What has occurred to change the policy of the Government of the 
United States and the ideas and convictions of some of its most 
eminent men? In connection with the letter read by Mr. Hobson 
curing the fortifications debate on the floor of the House, last Feb- 
ruary, from Admiral Dewey, in which, as reported, he declared 
that he was strongly in favor of fortifications, it may be interesting 
to reprint an “ interview” with the gallant admiral, authenticated 
by himself in a letter of his to the late Senator Morgan, under date 
of February 27, 1900, expressing the opposite view: 

Regarding the contention that the United States should not build the 
Nicaraguan Canal without erecting expensive fortifications, Admiral 
Dewey to-day said: 

18 Moore’s International Law Digest, Vol. II, pp. 19-22. See also Studies in 
International Law, by Thomas Erskine Holland, D. C. L., ete., ete., pp. 272 et seq. 
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“ Fortifications? Why, of course not. As I understand it, the canal 
is to be and should be a neutralized commercial pathway between the two 
great oceans. To fortify it would simply result in making it the battle- 
ground in ease of war. Fortifications would be enormously expensive and 
ought not to be erected. Our fleets will be a sufficient guarantee of the 
neutrality and safety of the canal in time of war as well as in peace.” ' 

But, fortifications or no fortifications, why commence to fortify 
now and commit the United States to all the consequences of this 
inilitary policy when the dire necessity, upon the occurrence of which 
our right “ to establish fortifications ” is based (as we have defined 
that right ourselves in our treaty with Panama), may never arise / 

If, notwithstanding such examples of neutralization as Switzer- 
land, Belgium, Luxembourg, the Black Sea, the Straits of Magellan 
and the Suez Canal, we have no faith in the honor or common sense 
of nations, and if we are not willing to depend upon the efficiency 
of our navy, we might at least postpone the mounting of the guns on 
the fortifications of the Canal until Admiral Mahan’s hypothetical 
Power or the President’s “ irresponsible force or nation ” shows some 
-ign of its existence and of its intention to challenge the civilization 
of the age by attacking or interfering with the use of the waterway 
between the two oceans when it shall have been dedicated to the com- 
mon benefit of mankind, and, as required by ihe treaty, made * free 
and open to the vessels of commerce and of war of all nations observ- 
ing these Rules, on terms of entire equality, so that there shall be no 
discrimination against any such nation, or its citizens or subjects in 
respect of the conditions or charges of traffic or otherwise.” This is 
the first of the rules prescribed for itself by the United States in 
Article III of its treaty with Great Britain, reaffirmed in its treaty 
with Panama, * as the basis of the neutralization of such ship canal,” 
and, if this rule is observed as it should be, we may reasonably expect 
that the second rule, also prescribed by the United States for itself 
in both treaties, will prove to be a true prophecy, whether regarded 
‘+ an international pact or a unilateral decree: 

The Canal shall never be blockaded, nor shall any right of war be 
exercised nor any act of hostility committed within it.?° 

CramMMonpd KENNEDY. 

19 Reports of Senate Committee on Foreign Relations, 1789-1901, Vol. VIII, 


p. 657. See also Senate Document No. 268, 56th Congress, Ist session, p. 22. 
20 Malloy’s Treaties, Conventions, ete., Vol. I, p. 783; 32 Stats., Pt. 2. p. 1904. 


SOME EFFECTS OF NEUTRALIZATION, 


A neutral state may at any time lay aside its neutrality and engage 
in war. This is recognized, though with a somewhat medieval 
flavor, by Macchiavelli in his counsel to the ideal prince, where he 
advises the latter never to remain neutral in a war between his 
neighbors, but to join with one side or the other, sinee by his aid 
that side would gain the victory and he could share in the spoil. 

Ilowever unlikely it may be that such motives would bear weight 
to-day, it is nevertheless true that the right to make war at will 
exists in every sovereign state unless, by reason of international 
agreement, it is placed altogether outside of the realm of war and 
devoted to perpetual peace. The duties of simple, or self-imposed 
neutrality are now clearly recognized and quite generally observed. 
The neutral state must maintain exclusive jurisdiction and sover- 
eignty over its land and territorial waters, and is bound as well to 
prevent within its borders all acts inconsistent with complete im- 
partiality toward belligerents. It must, moreover, regulate the use 
of its harbors and coaling stations according to the recognized pro- 
visions of international law; it is bound to prevent the enlistment 
within its borders of troops destined for foreign service, and, finally, 
it is compelled to aequiesce in the penalties incurred by its subjects 
when engaged in the carriage of contraband goods, breach of blockade, 
or resistance to the belligerent rights of stoppage, visit and search. 

In addition, however, to the obligations of impartiality common 
to all neutral states alike in time of war, states which are neutralized 
incur other and further responsibilities, arising from the permanent 
nature of their position. None the less fully sovereign and inde- 
pendent, they owe a duty to themselves and to their guarantors not 
only to abstain from actual war, but also from acts tending even to 
compromise their peaceful relations with all the world. Permanent 
neutrality is not easy, either in its award or in its subsequent ob- 
servance; in essence it is a perpetual reconciliation between the 
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absolute rights of independent, sovereign communities and the duties 
of complete impartiality. 

Among the many questions arising from the interpretation of per- 
manent neutrality the most important have always been concerned 
with fortifications, the rights of a neutralized state to form alliances 
in peace and war, the maintenance of permanent neutrality, the pos- 
session of colonies, and the formation of tariff unions. These have 
been chosen for discussion here, not alone because of the conflicts of 
opinion to which they have given rise in the past, but chiefly because 
of their undoubted influence upon the application of permanent 
neutrality in the future. That all these acts are possible, in so far 
as they do not interfere with the continued security and advantage 
of the neutralized state, is not only true, but also is of the utmost 
importance in any estimate of the value of neutralization in further- 
ing the world’s peace. It is hoped to preve here that permanent 
neutrality is not restriction but liberty, and that under its provisions 
states are enabled, without loss of honor and with even greater free- 
dom, to work out amid the movements of surrounding nations the 
development of their national aims and institutions. 


FORTIFICATIONS. 


A merely neutral state may, in the exercise of its sovereign rights, 
defend its territory by every means in its power, and erect whatever 
forts are necessary or the resources of the state will allow. On the 
other hand, and in the interests of peace, neutralization has always 
allowed, and not infrequently compelled, the destruction of fortifica- 
tions, and with them the burdens of militarism which weigh so 
heavily upon small and unassisted states. Article 3 of the Treaty 
of 1867 provides that “ Luxembourg being neutralized, the mainte- 
nance of its fortresses has been left without an object,’ and they 
were accordingly demolished. The Treaty of Vienna declared that 
Cracow should remain unfortified, and that “no military establish- 
ment should afterwards be established” which might menace its 
neutrality. A protocol of the 17th of April, 1831, signed by Great 
Britain, Austria, Prussia and Russia, declared that “‘ The new situa- 
tion in which Belgium would be placed, with her neutrality acknowl- 
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edged and guaranteed, ought to change the system of military de- 
fense adopted for the Kingdom of the Netherlands.” The forts 
then in question were too numerous for the Belgians to maintain 
unaided ; consequently the Powers, after deciding that * the unani- 
mously admitted inviolability of Belgian territory offered a security 
which did not previously exist,” united in advising that they should 
be razed. This was done by a treaty signed at London, on the 14th 
of December, 1831, which provided that * the fortifications of Ath, 
Mons, Menin, Philippeville and Marienbourg shall be demolished,” 
but added that the King of the Belgians should maintain the others 
in good repair. Most of these also, however, have since been razed. 

This demolition of fortresses, following the application of perma- 
nent neutrality, operates to transfer the main burden of defense from 
the resources of the state itself to those of its guarantors, and has, 
in fact, so greatly lessened the military burdens of small and unpro- 
tected states that it has been generally permitted, wherever possible 
and wise. There is noticeable, therefore, a curious divergence in 
the effects of neutralization upon existing fortifications. Switzer- 
land is encouraged in maintaining her fortresses. Belgium, having 
lost some, has retained others; but Luxembourg has been forbidden 
all fortifications whatsoever. The reason lies in the territorial and 
geographical position of the different countries. Switzerland, by 
reason of her naturally strong position, can with the aid of fortifica- 
tions make actual invasion by an enemy’s forces well-nigh impossible. 
With Belgium the reverse is true; and were the City of Luxembourg 
to be made a fortress, strong as it is, it would by no means insure the 
inviolability of the state. The very presence of fortresses there or 
in Belgium, by increasing the strategic importance of the territory 
fortified, might easily bring about the destruction of the neutrality 
they were designed to protect, and by holding out advantages to be 
gained from their capture afford so much the more inducement 
toward their attack. 

Although no definite rule, therefore, can be laid down with regard. 
to the fortifications of a neutralized state, the provisions of past 
treaties may be readily referred to, and a future course determined 
in view of the special circumstances of each case. Where no pro- 


| 
| 
| 
| 
| 


642 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


vision is made, the right to construct and maintain fortresses remains, 
and in some cases becomes a necessity, as, for example, in the pro- 
tection of neutral harbors. Only where they tend to become a danger 
to neutrality, or involve burdens of expense too heavy for a small 
state to bear, should they be destroyed, and the burden of defense 
iaid upon the guarantors. 

There is yet a final question regarding fortresses built and main- 
tained upon the borders of a neutralized state. By some writers 
these are held to menace neutrality, and Arendt, the chief among 
them, quotes an article from the Treaty of Vienna forbidding Austria 
to erect any military establishment at Podgorce on the frontier of 
Cracow. He is supported by this single instance only; in no other 
treaty of permanent neutrality is there any provision against the 
establishment of fortresses bordering upon the territory of a neutral- 
ized state. Such fortresses might indeed prove a means of defense 
rather than of danger, for, as a practical point, Germany might be 
far less apt to advance into French territory by way of Belgium if 
the border were strewn with French fortresses than if it were unde- 
fended, while at the same time immediate assistance might be drawn 
from these strongholds in case of a threatened attack upon the neutral 
territory. 

ALLIANCES. 


‘ 


The right of entering into alliances is permitted or denied to a 
neutralized state in view of the effect such an alliance would have 
upon the guarantors who have assumed the burdens of maintaining 
perpetual peace. The subject has long presented and still affords 
questions which are among the most delicate and dangerous of all 
those connected with permanent neutrality. 

Treaties of alliance may be roughly divided into those for military, 
political, and commercial purposes, of which the last, being by far 


the most numerous and important, will be treated under the head of 
Tariff Unions. Those for military purposes may be for either 
offensive or defensive war. Treaties undertaken with the purpose 
of waging offensive war are never permitted, of course, to a neutral- 
ized state, and, if entered into, furnish, no doubt, occasion for inter- 
ference on the part of its guarantors. Treaties for defensive alliance 
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enly, framed by a neutralized state for the purpose of protecting its 
own neutrality under threatened violation, have given rise to two 
opinions. On the one hand, such treaties have been held wholly 
inconsistent with permanent neutrality, while on the other they have 
heen defended wherever, in their operation, the obligations of neutral- 
itv are neither infringed nor threatened. M. Kleen, in his recent 
work npon Neutrality, holds that a neutral state “ is deprived of the 
right of contracting alliances defensive as well as offensive, for even 
a defensive alliance may lead to a declaration of war to defend a 
right attacked.” This statement, if accepted literally, would apply 
with greater force to every state the neutrality of which is made per- 
petual. Dr. Schweitzer, on the other hand, for reasons immediately 
i ffecting his own state of Switzerland, holds that in her ease this 
form of alliance is permitted. He explains that the neutrality of 
Switzerland was merely affirmed at the Congress of Vienna and that, 
in consequence, her right to contract alliances remained unaffected 
hy the provisions of that treaty. This contention, however, appears 
little more than an uncertain basis for a doctrine which has more 
reasonable grounds for support. The right to form alliances is in- 
herent in every independent, sovereign state, not to be restricted so 
long as its exercise does not prejudice the performance of all the 
duties of neutrality, and never to be denied without danger of con- 
verting the neutralized state into a protected one. As Rivier says 
of a neutralized state, “it may not conclude a treaty of alliance 
simply for purposes of offense; but there is nothing to contradict the 
opinion that a conditionally offensive alliance, undertaken in view 
of violated neutrality or under an immediate menace of violation by 
» third party, may not be arranged.” The attack must of course be 
one directed against the neutralized state itself, for, as Rivier says 
luter, * a neutralized state may conclude defensive alliances, but only 
those where the ally is bound to defend it and not where it is bound 
to defend its ally.” 

The question is still unsettled. Alliances are only too apt to re- 
sult in obligations from which neutralized states should remain free. 
They may be invoked in eases of absolute necessity, as for immediate 
self-protection, but should be made to continue for as short a time as 
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possible, and be terminated at the earliest opportunity. [ow urgent 
the necessity must become in order to justify an alliance remains a 
matter of conjecture. That it must arise from some overt act, and 
not from some mere unexecuted project, such as that proposed by 
Napoleon III for the partition of Belgium in 1866, is now well 
understood. 
Treaties of political union stand upon a slightly different footing. 
A common form of these, and one not denied to neutralized states, 
is that effected through the personality of a common sovereign. This 
is the relationship existing between Belgium and the Congo to-day. 
It has existed, moreover, not only between Neufehatel and Prussia, 
but also between Holland and Luxembourg, until 1890, when, on 
the death of the King Grand Duke and the accession of Queen 
Wilhemina, the sovereignty over the latter was conferred upon Duke 
Adolph of Nassau. This form of union may without objection be 
permitted in cases not involving any direct contro] from without 
over the internal administration or sovereignty of the neutralized 


state. 
THE MAINTENANCE OF NEUTRALIZATION, 


As is the case with common contracts, treaties are created to meet 
the existing interests of the contracting parties. Where these parties 
are independent sovereign states, acknowledging no superior, and no 
bond other than a common will, the latter often depend not only for 
their formation, but also for their subsequent continuance upon a 
survival of the identical interests which created them. Treaties con- 
ferring permanent neutrality, however, are not of this nature. As 
in a contract between individuals where there comes into being, the 
moment the agreement is made, a something other than self-interest, 
termed obligation, the vinculum juris, which survives the interest 
which created it, so an agreement between many nations results in a 
mutual obligation upon all of them, not to be avoided by a change in 
the intention of a single party. Had the treaties of neutralization 
pow existing been subject to revision or rejection at the bare will of 
one of the signatory Powers, no present instance of permanent 
neutrality would probably have survived. It is this mutual guar- 
antee between nations which alone has led to permanency, and which 
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contracting states. 


that neutral character. 


640 


distinguishes neutralization from those agreements between indi- 
vidual nations only which are dissolved at the will of either of the 


When Bismarck addressed his note to the Powers stating that the 
German Government needed no longer to take into consideration the 
neutrality of Luxembourg, M. Servais, Minister of State for Luxem- 
bourg, replied that the terms of the Treaty of 1867 included Ger- 
many among the contracting parties, and that the treaty would not 
be broken if one of the Powers alone should decide no longer to 
abide by its terms. Austria and England confirmed the minister’s 
reply and held that the guarantee was a common pledge, not to be 
broken by the action of any one Power. Bluntsechli holds that a 
neutral state which is powerless to defend its own neutrality loses by 
that fact its character as a neutral. This is much too severe, espe- 
cially as regards states which, by reason of being placed in perma- 
nent neutrality, may have consented to a reduction of their fortresses 
or other means of defense. A state that is unable to protect its 
neutrality can not in justice, simply because its military strength 
happens to be inferior to that of its neighbors, be deemed to have lost 


But however just in theory, in the case of international agreements, 
may be a strict obedience to the terms of a treaty, questions have not 
infrequently arisen with regard to breaches of neutrality and the 
means then available for its proper enforcement. If the fault is 


committed by the neutralized state, as, for example, by its becoming 
a centre of disturbance to its neighbors or by failing to maintain 
internal order, the guarantors are freed from their obligations and 


may take steps to enforee a return to healthful conditions. 


In 1847 


Guizot forwarded instructions to the French Ambassador at Berne 


directing him that 


if Switzerland places herself outside of the conditions which she has 
accepted, and becomes to her neighbors a centre of disturbance and 
revolutionary propaganda which is likely to disturb their repose, they 
have the right to consider themselves freed from their engagements. 


This very situation arose in 1887, when a certain group of socialists 


and anarchists commenced publishing writings and giving demon- 


646 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


strations within Swiss territory which were held by Germany to 
compromise the security of the empire. On complaint received 
through the German Legation, the Swiss Government undertook the 
investigation of these disturbances; but the proceedings were sud- 
denly terminated in mid-career by the unexpected announcement bs 
Captain Fischer, Chief of Police in Zurich, that several ringleaders 
in the disturbance were none other than secret agents of the Berlin 
police. Fortunately, diplomacy intervened, and the direct issue was 
avoided by the creation of a special bureau of police to oversee resi- 
dent foreigners and prevent any similar occurrences. [lad Switzer- 
land been unable, through her own exertions, to maintain internal 
order in this crisis, the result might have been different, and inter- 
vention on the part of the guarantors become a necessity. 

Of all forms of intervention, diplomatie pressure would be the first 
to be applied, since in the history of neutralization actual force has 
never been employed as a means of coercing a recalcitrant state. An 
instance of courteous yet powerful intervention is afforded by the 
action of the Powers with regard to the reigning dynasty in Luxem- 
bourg. Believing it to be to their interest that the sovereign of the 
Grand Duchy should be chosen from the House of Nassau, a special 
provision was inserted in the treaty of neutralization of 1867 to the 
effect that the sovereignty of the Duke of Leuchtenberg, then a very 
possible claimant, would not be recognized by them should he be 
offered and accept the crown. 

If a guarantor should commit an international fault, is the treaty 
broken or does it continue binding as before? Tere again it would 
seem that the treaty, though broken by one of its parties, will not be 
avoided. The party might even designedly break one of the pro- 
visions, and then by reason of the breach maintain that the treaty 
was no longer in force. The question arose in 1857 when Switzer- 
land, in the interests of the internal sovereignty of the province of 
Neufchatel, resisted the intervention of the King of Prussia in its 
private affairs. 

Neufchatel had formerly been a member of the German Confedera- 
tion, but had been added to Switzerland and partook of the latter's 
neutrality. The relation between Prussia and Neufchatel was one 
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of personal union only, by reason of their having a common sovereign 
in the person of the King of Prussia, but although this ruler was 
also Prince of Neufchatel, his attempt to restore the allegiance of 
the province by means of Prussian soldiers was rightly considered 
as violating the provisions of Swiss neutrality. For a short time the 
situation was greatly strained, but Switzerland was supported by 
Austria and England, and, although the object of the King was 
merely to enforce allegiance and restore internal order, his action 
was held inconsistent with the agreement of Prussia to respect the 
absolute neutrality of Swiss territory, and the effort was abandoned. 
It is now settled that any agreement to respect and to cause others to 
respect the position of a neutralized state is binding upon all parties 
to it, both jointly and in their separate capacity, and imposes upon 
each one of them not only a respect for the treaty itself, but also the 
right to enforce the same respect from others. 


COLONTES. 


Permanent neutrality was applied first to entire states, and the 
earlier questions arising from its application concerned the position 
of independent sovereign communities alone. With the century, 
however, the benefits of permanent neutrality have been extended to 
cover provinces as well, and colonies, neutralized portions of an un- 
neutralized whole, until over these have arisen possibilities for 
friendlier world-relationships undreamed of by early statesmen. Re- 
fated as they are to commercial and industrial expansion, the exclu- 
sive possession of colonies is to-day one of the most probable if not 
indeed the most certain cause of the increase in preparedness for 
war and the burdens of armed peace. The past has shown that these 
too may be neutralized, and that as entire states have been placed 
under international protection in the past, so provinces and colonies 
in the future may be removed forever as the greatest obstacles in the 
way of friendly cooperation between nations. 

Permanent neutrality may be applied to colonial possessions quite 
irrespective of the international status of the mother country. Both 
may be neutralized together; or the neutrality may be extended to 
the state alone, or only to its subsequently acquired possessions, This 
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naturally leads to different results in the relations between the 
colonies and the mother country. In the first and simplest case the 


colonies would continue their relations with the mother state almost 
unaffected by the treaty. Their dependent condition would of neces- 
sity throw a further obligation upon the guarantors, and, if for that 
reason only, they would probably receive special treatment in the 
provisions of the treaty. But only in special circumstances can a 
state enjoying permanent neutrality acquire new colonies at all, and 
never by force of arms; so that annexation, if it takes place, must 
be voluntary and undertaken with the consent of the colony, the 
neutralized state and the guarantors. When so acquired, provision 
would doubtless be made for the extension of the perpetual neutral- 
ity over the newly acquired territory. There is a conflict of opinion, 
however, with regard to the power of a neutralized state in any way 
to increase its territory. M. Fauchille interprets the provision in 
the Treaty of 1831, whereby the Powers agree to respect the neutral- 
ity of Belgium “ within its limits” as expressing the objection, on 
their part, to consider a Belgium increased in territory, by whatever 
means, beyond the limits provided. On the other hand, M. Rivier 
has held that every sovereign state, whether neutralized or not, has 
the right of increasing its territory by acquisitions. “It is,” he 
says, “a right essential to the right of development; to refuse it or 
to subject its exercise to the approval of other Powers is in reality 
to deny to it the right of self-preservation.” He adds, however, that 
* the consent of the Powers, which have contributed toward creating 
the neutral position, is indispensable.” In this latter opinion he is 
supported by M. Piccioni, in his Neuétralité Perpetuelle, where he 
says: “A perpetually neutral state can not acquire colonies unless 
the guarantors agree to extend the same provisions to the colonies 
when annexed.” In general, it may be held that a neutralized state 
may acquire colonies subject to the approval of the guarantors, pro- 
vided always that the acquisition of territory does not render the 
state any the less capable of fulfilling the duties of permanent neu- 
trality. To attempt more than this is to risk the continued recogni- 
tion of its neutrality. 

If the territory neutralized is at the time a part only of a larger 
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state, the application of permanent neutrality must effect to a certain 
extent a separation between the colony and the mother country. 
The emancipation of a colony, no less than its acquisition, affects its 
international position toward all the world, and creates at the same 
time new and special relations. But under permanent neutrality 
this separation is economic only, and not political. The sovereignty 
remains, and likewise the duties of protection and the privileges of 
internal control. Only in military matters is the tie loosened. The 
mother country may no longer, after the neutralization of the 
province, receive from it in time of war supplies of men or arms or 
goods included under the list of contraband, and this for the reason 
that, being freed from the undivided burden of defense, it may not 
in justice continue to use the resources of the colony in its wars. 

We have seen, in the case of Savoy, that the mother country may 
inaintain a garrison within the province in time of peace, and build 
fortifications there for its protection in case of war. A more specific 
duty is involved in the defense of harbors and coaling stations. 
Every neutral government is bound to prevent the occurrence of 
hostilities within its territory and territorial waters, and to restrict, 
generally to twenty-four hours, the time in which belligerent vessels 
may remain within its harbors. Coal may be supplied, even to 
belligerents, in such quantities as to enable them to reach the nearest 
port of their own territories or a nearer named port, and should the 
ships of hostiles meet in a neutral harbor one of them must be delayed 
until at least twenty-four hours after the departure of the other. 
For the observance of all these provisions, fortifications are advisable 
end necessary, and the mining, policing and efficient guarding of 
coaling stations and their adjacent shores becomes the first duty of 
every neutralized territory, whether a colony or an independent state. 

On the other hand, the advantages which accrue both to the colony 
and to the mother country from neutralization are obvious and far- 
reaching. Not only would burdens of defense, weighing formerly 
upon a state and colony alone, be greatly lessened under the guar- 
antee of many nations, but also the fear of colonial losses and the 
consequent blow to national honor, the chief causes of competitive 
armaments to-day, be forever removed, and their place taken by a 
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friendly feeling of security. Under permanent neutrality the colony. 
no less than the mother state, would be permitted to exercise more 
freely in internal development and the furtherance of its most 
cherished purposes, the activities and resources formerly expended 
upon fruitless and burdensome protection against aggression and war, 


TARIFF UNIONS 


The points of greatest difficulty in the application of permanent 
neutrality in the future will most probably arise in determining the 
commercial relations between neutralized states or colonies and the 
rest of the world. Just as a neutral state is bound to exercise im- 
partiality in all relations with belligerents, so the neutralized state 
or colony, in order to receive continued recognition of its position, 
must be no less prepared to act impartially toward its guarantors. 
If it becomes a nuisance, leaving to them nothing but burdens from 
which the corresponding interests have been removed, the immunity 
it enjoys will certainly not long endure. Permanent neutrality is a 
matter of mutual and continued self-interests, and must be fairly 
recognized as such if anything of lasting value is to be attained from 
its application. 

There are two forms of tariff unions, those which merely con- 
ciliate the economic interests of states and those which wholly fuse 
them. The former are allowed to neutralized states, the latter are 
forbidden. There exists only one instance to the contrary, that of 
Luxembourg, which was allowed, under the Treaty of 1867, to re- 
main within the customs union of the German States, of which it 
had formerly been a member. But Luxembourg is an exceedingly 
small state, the economic existence of which would be extinguished 
if it were left without some freedom of commercial relations with 
at least one of the states by which it is surrounded. Were its 
markets larger and more important, and were it capable either agri- 
culturally or industrially of independent existence, this intimate 
relationship would never have been allowed, and Luxembourg would 
have been compelled to stand, or fall, upon its own economic self- 
sufficiency. As it is, her position furnishes an exception to the 
otherwise universal rule. Mere commercial treaties, however, not 
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exclusive in character, may be with reason allowed to a neutralized 
state. Wheaton remarks that the perpetually neutral state must 
vigilantly guard against accepting obligations incompatible with its 
duties in time of war, but he adds that the right of erecting com- 
mercial barriers can not be considered inconsistent with neutrality. 
unless expressly forbidden by treaty. Article 4 of the Treaty of 
the 14th of November, 1863, provides that 

The Union of the Ionian Islands to the Hellenic Kingdom shall no: 
involve any change as to the advantages conceded to foreign Commerce 
and Navigation in virtue of Treaties and Conventions concluded hy 
Foreign Powers with the Government of Her Britannic Majesty, in her 
character of Protector of the United States of the Ionian Islands. 


Commercial treaties have been condemned because they compro- 
mise the political independence of the neutralized state, and tend 
sooner or later to result in its more intimate union with the favored 
nations. The weight of evidence, however, is on the other side, and, 
in fact, a treaty leading to the suppression of a line of customs on 
the Belgian frontier was, as Westlake has shown, objected to by the 
Powers as itself indicating a tendency toward political absorption. 
Although treaties of commercial intercourse doubtless contribute in 
influencing the general direction of a foreign policy, such influences 
are legitimate and mark the strength rather than the weakness of 
the state concerned. Restrictions upon such treaties go far toward 
establishing a mere protectorate; and in the power of a state to alter 
its commercial relations with its neighbors and to direct its policy 
to its own national development, amid the movements of the 
peoples which surround it, lies the best assurance of its independence 


from fereign control. 
APPLICATION IN THE FUTURE. 


Permanent neutrality has developed out of a privilege, applied to 
single states, into a power available to the peace-loving, colony-hold- 
ing nations of to-day. It can no longer be misjudged as a restriction 
upon free development. It has been seen that neutralized states may 
erect fortresses in their own defense, that they may enter into alli- 
ances except those for purposes of offensive war, that they may direct 
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their internal affairs exclusive of foreign control, that they may 
acquire colonies, and finally that they may conclude treaties for 
commerce and friendly trade. 

Thus equipped with favors, permanent neutrality is starting upon 
the second century of its existence. It no longer justifies the bitter 


words of Kleen, “‘ the moving impulse has oftenest been only a com- 
promise between selfish and opposite interests.”” The period of the 
neutralization of buffer states is past, and the period for removing 
the jealous relationships between Europe and America and the Far 
East has begun. Neutralization is the remedy lying ready to our 
hands for removing not only the causes of war, but also the intolerable 
burdens of armed peace. There is no loss of honor to a state in 
accepting neutralization and no occasion for shame in granting it to 
colonial possessions. Free and independent states may ask for and 
receive permanent neutrality as freely as did Switzerland a century 
ago and every state may have the opportunity of expressing its desire 
before one of the many international conferences summoned in the 
furtherance of peace. The part which may be played by the United 
States in the future of permanent neutrality has been treated in a 
previous article,’ but its mighty possibilities are not restricted to 
our nation alone. South America in particular may propose it for 
one or all of her states, and by union in this respect maintain before 
the world any principle of permanent neutrality to which she wholly 
gave her support. Not only would her growing nations be freed 
from the crippling burdens of competitive militarism, but also, once 
prejudices and the fear of aggression removed, a way would be opened 
to a friendly and far more stable relationship toward all the world 
which could not fail to meet with the approval of the Powers. This 
result in the furtherance of national development and international 
peace would be inestimable ; it is also possible. 


Cyrus F. Wicker. 


1“ The United States and Neutralization,” in the Atlantic Monthly for Septem- 
ber, 1910. 


THE HANKOW-SZECHUAN RAILWAY LOAN. 


The Hankow-Szechuan loan controversy, which has just been 
closed by the final ratification of the loan agreement, is typical of 
the numerous loan questions in China. In order to understand the 
meaning of the different phases of this controversy, two points must 
be borne in mind — that a foreign railway loan in China is entirely 
different from what it would be in the United States, and that the 
creditors in advancing their capital to China are induced by other 
than purely commercial motives. In the United States a railway 
loan is understood to be a commercial transaction between two parties, 
either private or publie; in China it is regarded as a “ treaty ” be- 
tween the Chinese Government and many other governments. No 
matter how a loan is made and who makes it, it invariably becomes 
mixed up with polities in the end. Loans are concluded only after 
uiuch tedious diplomatic negotiations. Promises and “ undertak- 
ings,” which might have been made years before under exceptional 
circumstances, often play a more important part in determining the 
terms of the loan than the merits or demerits of the loan itself. 

To show that the creditor Powers have ulterior motives in pro- 
viding capital themselves or in urging their capitalists to do so, it 
is only necessary to observe the more minute provisions of the loan 
contracts, and the jealousies of the foreign governments in making 
these loans. In nearly every contract there are provisions for special 
privileges and advantages in addition to those appertaining to the 
loan proper. In practically no case has a loan been concluded lately, 
no matter how trifling the character, without involving an interna- 
tional seramble; and loans which hardly deserve the dignity of 
diplomacy have often been the cause of serious dispute. Publicists 
on both sides of the Pacific have repeatedly remarked the close con- 
nection of Chinese railways with national and international politics. 

Keeping this in mind, we can appreciate why a loan of only 
$30,000,000 could involve so much bitter antagonism between, and 
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such prolonged diplomatic negotiations by, the seven leading Powers 
of the world. 

The difficulty over the Hankow-Szechuan railroad loan involved 
Loth this road andthe Canton-Hankow line. The Hankow-Szechuan 
railway, like the Canton-Hankow line, is of national importance, and 
it forms the west arm of the “ great railroad cross which traverses 
the whole length and breadth of the empire, with Hankow, the 
Chieago of Asia, as the centre. This line will connect Chengtu, the 
capital of Szechuan (one of the most populous and rich provinces), 
with Hankow, and thence by the other three arms of the svstem, with 
Peking and Tientsin in the north, Canton in the south, and Nanking 
and Shanghai in the east. It is one of the few trunk lines which 
the Chinese think should be built immediately, as an essential] con- 
dition to the future prosperity of the most prosperous, progressive 
and enlightened portion of China. 

Moreover, the importance of this line has been long recognized by 
other Powers. Seven vears ago, on October 1, 1908, Sir Ernest 
Satow, British Minister in Peking, concluded, after long negotia- 
tions, coupled with a naval demonstration in the Gulf of Pechili, an 
agreement with Prince Ching, President of the Board of Foreign 
Affairs, which provided: 

If China desires to construct a Hankow-Szechuan line, and her capital 
is insufficient, she will obtain all necessary foreign capital from Great 
Britain or the United States. 


This was in furtherance of the British determination, expressed 
four years before, to connect India with China, via Burma, Yunnan 
and the head-waters of the Yangtse River. 

The Canton-Hankow railway, for the building of which the loan 
in question also provides, is the south arm of the great cross. It will 
be remembered that the original concession for this line 
was granted to an American company in 1898, to counter- 
balance the concession of the Peking-Hankow line to a 
Belgian corporation. The American company, while backed by 
several prominent American politicians, was in cooperation with 
British capital. Subsequently the British interests evaporated, and 
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the American rights, contrary to the agreement, passed largely into 
Belgian hands. The Chinese Government protested against this 
breach of contract, and the people of Canton made strennous demon- 
strations against the chicanery. Finally, China repurchased the con- 
cession at a very heavy pecuniary sacrifice. To do this £1,100,000 
was borrowed from the Hongkong Government, and in return for 
the accommodation, Chang Chih-tung, then Viceroy of the Liang 
Ifu Provinces, promised that British capital and material would have 
preference whenever China decided to construct the lines. Thus by 
dexterity of diplomacy Great Britain secured a preferential right 
to supply both money and material for the construction of these two 
important trunk lines. 

After several failures at home, China decided to use foreign capital 
in the construction of the Hlankow-Szechuan road, and according to 
agreement applied, with the tacit approval of the British Legation, 
first to the English Hongkong and Shanghai Bank, which, in co- 
operation with some French, were to supply the loan. The security 
given was the opium revenue of the Provinces of Hunan, Hupen 
and Kwangtung. Naturally, other financiers wished to share, and 
the Germans by special effort secured conference in Europe looking 
towards a triangular agreement. Such an agreement was reached 
in Paris on March 1, 1909. However, on April 2, the American 
Banking Company, addressing the British group, also formally pro- 
posed American cooperation in the loan. Moreover, this proposal, 
as observed by a Times correspondent, was made “in terms which 
clearly suggested that such proposal was agreeable to the policy of 
the United States Government.” The only response that this pro- 
posal received was a “ curt reply of about two lines * * *  inti- 
mating that it ean not be entertained.” 

This act of the British financiers was not only resented by the 
Americans, but was criticised by the English press as a grave 
blunder. They were aceused not only of keeping their own govern- 
ment in ignorance of the situation, but of creating suspicion between 
the United States and Great Britain. 

The Germans, not satisfied with their success in getting a share of 
the loan, were also determined to obtain some special privileges over 
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5 
the Canton-Hankow line. Immediately after the agreement had 
been reached in Paris, they made a separate preliminary agrecinent 
with Grand Councillor Chang Chih-tung, for this same loan, on terms 
The British were at once violently indig- 


more favorable to China. 
The British Legation 


nant, and an international turmoil followed. 


in Peking at once took up the matter with the Grand Councillor 


accusing him of breaking his former agreement. But the Grand 


Councillor maintained that since the British interests had not seen 
fit to offer terms similar to those of the Germans, their preferential 
rights had lapsed by default. Great Britain was not satistied with 
this explanation, and strongly protested against China’s action on 
the ground that it was to the British Government and not to the 
British syndicate that the pledge was made, and that the Britislr 
Minister should have had notice sufficient to have enabled other 
British capitalists to have come forward. 

The worsted financiers were more practical, and entered into nego- 
tiations with the Germans in Berlin, in an effort to effect some com- 
As a result of the meetings the three groups again con- 


pre ise. 
Aceord- 


cluded, on May 15, 1909, an agreement regarding the loan. 
ing to the new terms the Germans secured the right to construct a 
railroad from Hankow to the border of Szechuan Province, about 
800 kilometers, with a German engineer in charge. In return for 
this concession the Germans withdrew their claim over the Canton- 
Hankow line, which was to be constructed by an Anglo-French group 
with an English chief engineer. Having reached this understanding 
among themselves, the triangular groups again resumed negotiations 
with the Grand Councillor. As usual, the transaction was pro- 
tracted. A preliminary agreement was finally signed on June 6, 
1909, which was to be shortly confirmed by Imperial Edict. 
According to this agreement, the contracting parties were Grand 
Councillor Chang Chih-tung, on behalf of the Chinese Government, 
and the representatives of the English, French and German banks, 
which latter were to share equally in a loan of £5,500,000. It was 
further provided that (1) £500,000 should be devoted to the re- 
demption of the bonds sold to the Belgians by the original American 


eoncessionaires of the Canton-Hankow railway; that £2,500,000 
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should be spent on the construction of the Hupeh-Hunan section of 
the Canton-ILankow line, and that the remaining £2,500,000 should 
be devoted to the construction of the Hankow-Szechuan road; (2) 
the price to China was to be 95 with interest at 5 per cent.; (3) 
the period of the loan was to be ten years from the date of signa- 
ture; (4) wooden materials were to be Chinese, while iron and 
steel works were to be bought equally from China and Europe, in 
case the Chinese product was of a quality equal to that of the 
European; (5) the original agreement concerning chief engineers 
was to hold; and finally (6) special auditors and comptroliers were 
to take charge of the finance. 

At this point, when everything was going in favor of the European 
syndicates, and when, as it were, the spoon was touching the lips, 
certain American interests proposed to participate in the loan, and 
that proposal had the support of the Washington Government. The 
amount of the loan was trivial, but, as said the North China Herald, 
“if the immediate interest was small, the oceasion was rich in 


possibilities.” 
Accordingly, on June 10, 1909, four days after the signing of the 
preliminary agreement between China and the European bankers, 


Mr. Fletcher, the American Chargé d’Affaires in Peking, lodged 
with the Grand Councillor a protest against the ratification of the 
agreement of June 6th, on the ground that China was bound by the 
undertaking of August, 1903, to apply in the first instance for 
American capital for the Szechuan railway. He also claimed that 
the position of the United States had been intimated to the Chinese 
Foreign Board before the conclusion of the negotiations with the 
European bankers. And at the same time Mr. Reid, American Am- 
bassador in London, also made formal representations to the British 
Foreign Office, of his Government’s desire to participate in the loan. 
An official statement from Washington also directed attention to the 
fact that the agreement entered into on October 2, 1905, between 
the English and French groups made provision for American 
participation. 

China found it difficult to disregard the American protest, espe- 
cially since the American Legation had warned the Foreign Board 
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of the obligation existing under the agreement between Prince Ching 
and Sir Ernest Satow, made October 1, 1903. On the other hand, 
the Americans and English were themselves responsible for the em- 
barrassing situation. In spite of their knowledge of the aforesaid 
obligations, these governments did not communicate in the earlier 
stages of the negotiations, nor had America definitely informed 
China of her desire to participate in the loan. The United States 
showed no determined eagerness to participate in the loan, so far 
as it did not affect her formerly secured rights. Except for occa- 
sional and indefinite utterances, she had remained quiet, if not 
indifferent toward the matter, until she learned that the operations 
were to include the Hankow-Szechuan railroad. Then she saw a 
reasonable locus standi for intervention, and lost no time in main- 
taining her position. It was only in regard to this line that the 
Chinese had made any engagements to the United States, and it was 
only when these engagements were jeopardized that the United States 
was in the best position to take action. 

Meanwhile an effort was made by the European groups to persuade 
the United States Government to allow the negotiations to take their 
course, the American bankers to participate after the loan had been 
ratified. For a while it was reported in the financial circles of 
London that “ hidden agreements ” had been made so that the Ameri- 
can bankers would not be openly connected with the operation. But 
to all such proposals the State Department returned a steady and 
determined negative. It insisted not merely upon a certain share 
in the loan, but upon the proper recognition to a right to such share. 
Mre Knox made it clear that American interests in the Far East 
demanded that the American syndicate should be recognized by 
China as a principal in the transaction, even though serious delay 
was entailed. That the Washington Government was prepared to 
strongly maintain this position was made clear at every subsequent 
step. 
Matters now assumed a serious appearance. The American Chargé 
d’Affairs continued to assert to the Foreign Board the position of 
his government. On the other hand, the European groups brought 
pressure to bear on the Grand Councillor to induce him to memorial- 
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ize the Throne in favor of the original contract, on the ground of 
America’s refusal to accept the compromise offered in London. Mr. 
Fletcher immediately warned the British Minister in Peking that the 
United States would understand the continuation of the pressure on 
the Grand Councillor to mean that it was sanctioned by the British 
Government. ‘ For the first time in many years,” as said a French 
paper, “the British and American Legations at Peking looked 
askance at each other.” At the same time the press in the two 
countries sided in the estrangement. An American newspaper 
called English diplomacy dark and devious, saying: 

there is one country particularly discomfited over the closer diplomatic 
and commercial relations between the United States and China; this is 
England. * * * England expected China to be exploited by British 


gold, and considers it a heavy blow to her prestige that America is to 
take part in financing a great Chinese railroad enterprise. 


Then came charges and counter-charges, the newspapers of Europe 
attempting to make military capital of the affair. And in the midst 
of the scramble the European bankers were still making persistent 
efforts to hasten the ratification. The German group in Berlin in- 
structed its representatives to use every means within their power 


to achieve the desired end. 

China realized the American attitude, and in spite of the signing 
of the preliminary agreement on June 6th, assured the American 
Legation of her postponement of the final ratification. However, 
the efforts of the bankers were suecessful in inducing the 
Grand Councillor Chang Chih-tung to write a dispatch to the 
Foreign Board urging that unless arrangements were speedily 
made with America he would proceed with the signing of the final 
contract in spite of protest, or relinquish the scheme altogether. 
This dispatch, coupled with the uncertainty of the matter and the 
aggressions of the Powers, called forth President Taft’s telegraphic 
message to the Prince Regent of China, in which American rights 
were emphasized in friendly but unmistakable terms. 

Upon receipt of President Taft’s message, the Prince summoned 
the Foreign Board to audience. A reply was sent to President Taft, 
saying that the Foreign Board had been instructed to open negotia- 
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tions with the American Chargé d’Affaires for the admission of 
American capital on equal terms with the Europeans. Negotiations 
were begun, and the admission of the Americans was detinitely 
settled on August 17, 1909, by Liang Tunyen, of the Foreign Board, 
and Mr. Fletcher, the American Chargé. The loan was increased 
from $27,000,000 to $30,000,000, the four groups to take a quarter 
each. In other words, China was persuaded to borrow more in order 
that the United States might be added to her list of creditors. By 
the agreement, the Americans were to have an equal opportunity to 
supply the material for both of these lines and their branches, and 
the right of appointing subordinate engineers. Tarticipation to the 
extent of one-half in any future loans on account of the Szechuan 
road and branches, with corresponding advantages, was also promised. 

The admission of America was generally regarded as an advantage. 
So far as China is concerned she would be always glad to welcome 
Americans to a share in the foreign loans. The cordial relations 
existing between the two countries, which was greatly enhanced by 
the action of Congress in remitting a part of the Boxer indemnity, 
gives China more confidence in the United States, perhaps, than in 
any other country. By this time the English also felt American 
participation desirable as a counterpoise to German ascendency. 
Russia, as voiced in the press, also believed that “ the Ameri- 
‘an _participation coincides with the interest of Europe and is 
a substantial factor in undermining the selfish designs of individual 
Powers.” 

Americans were greatly pleased over their diplomatic success, and 
the victory was hailed as another step in the consummation of the 
open-door policy, so steadfastly insisted upon by the State Depart- 
ment. 

Just as affairs were apparently settled further discord arose. 
Russia, who has not sufficient funds to exploit her own resources, 
and with her own railroads heavily mortgaged to French capitalists, 
also desired a share in the Chinese loan. Acting upon instructions 
from St. Petersburg, the Russian Minister in Peking urged a further 
increase of the loan to accommodate Russia, since her tea interests in 
Hankow and along the Yangtze River were of large importance. The 
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Russian claim to equal privileges was supported by both Germany 
and France. This was not all. Japan, with no money of her own 
to lend, was willing to borrow it from Europe to lend to her neighbor. 
So she also insisted upon a share in the loan. Whether such gen- 


erosity on the part of impecunious nations arises from the desire for 


the prestige and honor of creditors, or from the lust for “ rights ” 
and privileges eventually to be grabbed, it is not within our province 
to judge. 

Aside from these difficulties arising from the pretensions of Russia 
and Japan, there was still considerable haggling over the definite 
terms made necessary by the American participation. A New York 
report of October 21, 1909, said that the “ negotiations appear to 
have struck another obstacle in Germany’s unwillingness to vield 
cnough to equalize the loss to the three European Powers involved by 
the American participation.” A correspondent in Berlin also 
stated that it was not disputable that the main diffienlty had con- 
sisted throughout in the reluctance of Germany to make concessions 
which simple arithmetic demanded, where three shares had to be 
redistributed among four claimants. The Germans insisted that the 
delay was due to Great Britain, who “ raised belated objections to 
the manner of the distribution which had already been arranged.” 
A French report also accused the English of delaying the loan for 
petty advantage. The United States deemed it impolitie to meddle 
in the affair, since her position had been made clear and her claims 
recognized by China. 

In spite of the preliminary agreement, the loan was in suspense 
for several months, and there was a general despondency over its 
successful conclusion. The quarrels, turmoil and threats, coupled 
with the ridiculous pretensions of Russia and Japan, created through 
the empire a suspicion of evil motives. Very little was needed to 
excite the turbulent provinces of Hunan and Hupeh; and when some 
Chinese students in Japan suggested the importance of these lines 
and the consequent dangers in the matter of management and con- 
trol, the populace made emphatic protest. Mass meetings were held 
in all the larger cities to discuss the loan question; speeches were 
uade by leading gentry and attended by indignant audiences who, 
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in many cases, were moved to tears over tlie situation. A central 
railroad association with branches was organized to take subscrip- 
tions for the construction of the two lines; and within a short time 
$5,000,000 silver was raised. Representatives were elected to pro- 
ceed to Peking to make formal protest against the loan. Telegrams 
and petitions of protest poured into the capital from all classes of 
people, and the authorities were warned against signing the contract 
without first submitting the text for the approval of the people of 
the two provinees concerned. It was even declared that should the 
Throne sanction the proposal the edict would not be recognized. 

To make matters worse, the English Consul at Hankow, the centre 
of the agitation, endeavored to interfere in the movement. Agents 
were sent to the mass meetings to keep the Consul informed of events, 
and pamphlets were published and distributed which emphasized 
the advantages of foreign loans, and charged that the Chinese would 
be unable to raise the money among tl:emselves. 

The position of the four representatives of the provinces, who were 
sent to Peking to present their case, was set forth in their telegram 
to the Grand Councillor Chang Chih-tung and to the Board of Com- 
munications and Posts as follows: (1) foreign loans had always 
proved detrimental to Chinese political interests; (2) since over 
eight-tenths of the Chinese railroads were controlled by foreign 
Powers, further alienation would prove harmful; (3)by the Imperial 
Edict of 1899, prepared by the Bureau of Control of Mines and 
Railways, Chinese were to have prior right in the construction of 
their own railways; and (4) the Provincial Railway Association 
guaranteed to raise the necessary amount of money, if privileges and 
allowance of time similar to those granted the foreign Powers were 
accorded it. The representatives were cordially received by the 
president of the Board, in whose hands, since the death of Chang 
Chih-tung, the loan question rested. The president stated that the 
patriotic spirit shown by the people was a good omen for the country, 
that the protection of Chinese enterprise should have his serious 
consideration, but that the international] character of the same would 
require consultation with the Foreign Board before decision. 

Thus, in addition to the unpleasant task of negotiating with the 
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foreign Powers, the Peking authorities had to face the opposition of 
the two provinces. One party demanded an early ratification of the 
loan, while the other insisted upon its repudiation. Three of the 
four financing nations, the United States not taking part, addressed 
an identical note to the Foreign Board, demanding an explanation 
of China’s hesitancy. 

It must be observed that the protest of the people was not against 
American participation. There is every indication that the people 
of these two provinces, and of all China, would prefer to use Ameri- 
can capital rather than that of other foreign countries. ‘“ The pro- 
test is,” as remarked a New York paper, and to whose remark I sub- 
scribe, “not because of. but in spite of American participa- 


tion. 


In this connection it may be asked, since the Chinese keenly feel 
the need of railroads, why should they so strongly oppose foreign 
loans, and why should the United States Government be so desirous 
of participating? It is impossible to answer the first question with- 
out digressing too far from the subject.’| Suffice it to say that the 
people are not opposed to foreign loans in principle, but are opposed 
to the nature of this particular loan and the conditions under which 
it was concluded. They wish to see railroads built, but not to see 
their building materialize the motives of certain Powers of whom 
China has just grounds of suspicion. 

In answer to the second question, the United States has realized 
trom the beginning the political nature of the transaction. The 
loan of seven and a half millions of dollars is a trivial matter for an 
American syndicate. But if the immediate interest is trivial, 
the occasion is rich in possibilties, and America would ensure par- 
ticipation in future opportunities. 

Moreover, the foreign policy called for decisive action. America 
looks to China for the expansion of both market and influence, and 
cares after interests in the East more jealously than in any other 
part of the world. This is well shown by the great weight President 


1See the author’s article on “Why the Chinese Oppose Foreign Railway 
Loans” in the American Political Science Review, August, 1910. 
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Taft placed upon the appointment of the Minister to Peking, it 
being reported that he was more concerned about this Legation than 
about any other diplomatic post. 

In conclusion, it may be observed that throughout the course of 
the negotiations the foreign Powers, while combining to get the best 
out of China, constantly brooded suspicion and jealousy among 
themselves. Their actions coerced an unwilling nation into sacrifices 
hevond its strength, and created an abundance of distrust. In 
marked contrast has been the good will between China and the United 
States, which has prevailed and remained genuine from the beginning 
to the end. China wishes sympathy and practical assistance in her 
regeneration ; and she appreciates this assistance when it is tendered.* 

Cuine-Cuun Wana. 


* This railway loan contract was signed in Peking on the 21st of May, 1911, 
the signatory parties being the Hongkong and Shanghai Bank, the Deutsch- 
Asiatische Bank, the Bauque de L’Indo-Chine the American group and H. E&, 
Sheng Hsuan-huai, Minister of Communication and Post. The loan will ulti- 
mately amount to about $50,000,000 and is to be applied to 

1) The redemption of the unredeemed gold bonds, amounting to about; 
$2,500,000 issued by the original American concessionaries of the Canton-Hankow 
Railway. 

(2) The construction, under a British chief engineer of a main line of 600 
miles from Wuchang, the capital of Hupeh Province, through Changsha, the capi- 
tal of Hunan, to the southern border of Hunan, where it will make connection 
with the Canton Railway now under construction. 

(3) The construction, under a German chief engineer, of a main line of 400 
miles in Hupeh Province from Ichang on the Yangtze to Kuanshui on the Peking- 
Hankow Railway. 

(4) The construction, under an American chief engineer of a main line of 200 
miles from Ichang westward to the border of Szechuan Province. 

The loan is amply guaranteed by the Chinese Government and is secured upon 
specified revenues. — C. C. W. 
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ALBERICUS GENTILIS. 


Modern international law is generally regarded as beginning with 
the Peace of Westphalia in 1648." But it is necessary to go much 
further back in the history of the world for the beginnings of the 
law governing the intercourse of nations.*2» The Greek states had a 
rudimentary inter-state law that regulated their relations. Thus 
they practiced arbitration in a way among themselves: * they recog- 
nized the sanctity of the person of heralds,* and they followed other 
recognized customs in their dealings one with another.6 When 
Rome and Carthage and other nations were struggling for the mastery 
of the world, the beginnings of a law of nations were recognized 
and practiced between them. Upon, however, practically all the 
known world coming under the sway of imperial Rome, all possi- 
bility as well as need of a law of nations was wanting, and as a 
result the faltering beginnings of an international law as recognized 
among the Greek states and then by the Powers surrounding the 
Mediterranean, were extinguished by the extension of the Par 
Romana to all the known world. 

Then the Roman Empire fell before the rising tide of invasion 
of the various barbarous races of northern Europe. Out of the re- 


1Henry Wheaton: History of the Law of Nations in Europe and America, 
New York, 1845, p. 69; Charles Calvo: Le Droit International Théorique et 
Pratique, cinquiéme edition, Paris, 1896, Vol. I, p. 35; John Westlake: Inter- 
national Law, Cambridge, England, 1904, Vol. I, p. 44; James Brown Scott: 
The Hague Peace Conferences of 1899 and 1907, Baltimore, 1909, Vol. I, p. 12. 

2 Henry Sumner Maine: International Law, New York, 1888, pp. 15-16, 27 
et seq.; Ernest Nys: Les Origines du Droit International, Brussels, 1894; Lassa 
Oppenheim: International Law, London, 1905, Vol. I, pp. 44-57; Walther 
Sehiicking: “L’Organisation Internationale,” Revue Générale de Droit Inter- 
national Public, Paris, 1908, p. 5 et seq. 

3Thomas Willing Balch: L’Evolution de l’Arbitrage International, Philadel- 
phia, 1908, p. 12. 

4Henry Wheaton: History of the Law of Nations, New York, 1845, p. 3. 

'Charles Calvo: Le Droit International Théorique et Pratique, cinquiéme 
édition, Paris, 1896, Vol. 1, p. 4. 
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sulting chaos there gradually grew up a personal relation between 
superior and inferior based upon the exchange of protection given 
by the former for services rendered by the latter. That arrange- 
ment, crystallizing into the feudal system, prevented for centuries 
the rise of nationalities. 

Thus communities of men at a distance from one another, belong- 
ing perhaps to races speaking not only different idioms, but even 
totally different languages, were, by the allegiance that they owed to 
one common superior lord, parts of the same general political unit.’ 
In this way the German princely house of Wurttemberg held for 
centuries until comparatively recent times the French-speaking 
county of Monbéliard. It was upon this personal allegiance of sub- 
jects to their feudal lord or mistress, as the case might be, that 
Charles the Eighth of France, by marrying the Duchess Anne of 
Britanny, succeeded for the time being in incorporating into the 
possessions of the French crown the Celtie-speaking Duchy of 
Britanny. And Anne, as the sole heiress of the Dukes of Britanny. 
would have passed the title to her son, who, had he lived, would have 
become also King of France. As the three sons of this marriage 
died in infancy, however, the successor of Charles the Eighth, his 
cousin, Louis the Twelfth, who had married Jeanne, a sister of 
Charles, divorced his wife upon succeeding to the crown, so that he 
might marry Anne of Britanny, in order to continue the incorpora- 
tion of the Duchy with the possessions of the crown. Upon the 
death of Anne, the Duchy passed — but the Kingdom of France did 
not — to the daughter of this royal couple, Claude de France, they 
having no son. Claude de France married her cousin, Francois de 


6 Emeric Crucé: Le Nouveau Cynée, Paris, 1623, Réimpression du texte original 
de 1623 avec introduction et traduction anglaise par Thomas Willing Balch, 
Philadelphia, Allen, Lane and Scott, 1909, p. 146 [229]; T. J. Lawrence: Princi- 
ples of International Law, Boston, 1900, p. 36. 

7 Anatole France de |’Académie Francaise: Vie de Jeanne d’Arc, Paris, 1908, 
pp. 19, 95, 115. 

8 Robert Ward: An Enquiry into the Foundation and History of the Law of 
Nations in Europe from the time of the Greeks and Romans to the Age of 
Grotius, Dublin, 1795, Vol. II, pp. 149 and 151; Sir Henry Sumner Maine: Early 
Law and Custom, London, 1883, p. 158. 
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Valois, Count of Angouléme, who became Francis the First of 
France. And their son, Henry the Second, upon the death of his 
parents, united finally the Kingdom of France and the Duchy of 
Britanny in his person as King of France and Duke of Britanny, 
though Britanny was not actually incorporated with France until 
1598.9 

The principles of the feudal law answered the requirements of the 
personal relations upon which the feudal system was built. And so 
long as there were no constituted nations there was no need for a 
law of nations.'° Gradually, however, earlier in western than in 
central and eastern Europe, the idea of a common national unit 
began to assert itself. And so the need for customs and practices 
regulating the relations between the representatives of these national 
unities increased. For instance, the idea that knights and men at 
arms captured in battle were the prisoners not of their immediate 
captors, but of the sovereign of those captors gradually gained 
ground.’! Writers began to note and to expatiate more and more 
upon such practices. 

The impulsion towards the formation of independent and sover- 
cign nations such as constitute the members of the family of nations 
to-day, received an immense impetus from the Reformation.’* That 
great religious schism, in challenging the claim of the Papacy to 
universal sovereignty, both in the temporal and the spiritual world, 
naturally resulted in the formation of sovereignties that acknow]- 
edged no earthly superior. Consequently, it is not surprising that 
one of the first publicists to cast off the bonds of the church as a 
universal superior to which the publicists of the Middle Ages gen- 
erally had subscribed, and to advocate a system of law in which the 


9 F. P. G. Guizot: L’Histoire de France, Paris, Vols. II and III; Carl Ploetz: 
Epitome of Ancient Medieval and Modern History, Boston, 1884, pp. 318-319. 

10 L. Oppenheim: International Law, London, 1905, Vol. I, p. 54. 

11 Ernest Nys: Notes pour servir a l’Histoire Littéraire et Dogmatique du Droit 
International en Angleterre, Premiére Partie, Brussels, 1888, pp. 129-132; 
Thomas Alfred Walker: A History of the Law of Nations, Cambridge University 
Press, 1899, Vol. I, pp. 132, 189. 

12 Henry Sumner Maine: Ancient Law, London, 1861, p. 110; James Bryce: 
The Holy Roman Empire, London, 1889, p. 325 et seg. 
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various members were treated as equals, was a Protestant. But it 
is surprising that he should have been a son of one of the countries 
that remained faithful to the old religion instead of embracing the 
new, that he should have been a Latin and not a Teuton nor an 
Anglo-Saxon.'8 

An Italian by birth, an Englishman by adoption, Albericus 
Gentilis, as he is known to the world by the Latin form of his name, 
Alberico Gentili, as he is known to his countrymen, who have made 
tardy recognition of his worth, devoted much of his time and labor 


to expound the new science needed to regulate the every-day rela- 


tions between the newly formed nations of Europe.'* 

As Professor Holland tells us in the lecture on Gentilis with 
which he opened in 1874 his teaching at Oxford of international 
law, Albericus Gentilis, a member of a noble Italian family, was 
born January 14, 1552, at Castello di San Ginesio, an ancient 
though small town of the march of Ancona on the eastern side of 
the Appennines.’5 His father, Matteo Gentili, a physician, sent 
him to the University of Perugia on the other side of the mountains. 
There he became, on September 22, 1572, a doctor of laws. A few 
months later he was chosen “ praetor” or judge at Ascoli, but soon 
afterwards he returned to his native San Ginesio. Held there in 
high honor, he was elected in 1575 to the office of advocate. But 
his father, who had joined the ranks of the religious reformers 


13 Thomas Erskine Holland: Studies in International Law, Oxford, 1898, p. 1 
et seqg.; Ennio Agabiti: Alberico Gentili fondatore della scienza del Diritte Inter- 
nazionale, Fermo, 1908; Luigi Rava: Alberico Gentili: discorso pronunciato all 
inaugurazione del monumento in Sanginesio (26 Settembre, 1908), Rome, 1908; 
Per Alberico Gentili nel III centenario della sua morte, Numero Unico a cura 
de] Comitato compilato da Nada Peretti e Giacomo Ferroni, Rome, 1908. 

1# Pasquale Fiore: Nouveau Droit International Public (translated from the 
Italian by Charles Antoine), Paris, 1885, Vol. III, pp. 160-162; Thomas Erskine 
Holland: Studies in International Law, Oxford, 1898, p. 58. 

15 Thomas Erskine Holland: Alberico Gentilis, a lecture first delivered at 
All Souls College, Oxford, November 7th, 1874, reprinted in Studies in Inter- 
national Law, Oxford, 1898, pp. 1-39. It was this lecture of Professor Holland 
in which he fortified his statements with a wealth of references to manuscripts 
and old books, that aroused new interest in the work of the Italo-English inter- 
national jurist which resulted in marked honor being paid to his memory, first 
in the country of his adoption and afterwards in that of his birth. 
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within the church, gradually found that his Protestant faith was 
in danger. So he proposed to his wife that they should leave their 
native land for other regions where the religious reformers were 
not in danger of losing their lives for professing their faith. She. 
however, clinging still to the old religious beliefs, refused for her- 
self and their younger children, while consenting to her husband’s 
departure and that of their oldest child, Albericus. So the two 
started in 1579 for Austria, soon being followed by the youngest 
of the seven children, Seipio, then only sixteen years old. The 
religious refugees found a temporary asylum in Carniola, part of 
the Austrian dominions. Prospering there for a time as a physician, 
the father sent his youngest son to Germany to complete his studies, 
and the elder to England to turn his abilities and learning to 


account. 
Albericus Gentilis arrived in the realm of Queen Elizabeth prob- 


ably in August, 1580. Through the good offices of another Italian 
religious refugee, Giulio Borgarucci, physician to the Earl of 
Leicester, supported by Dr. Tobie Mathew, who had become in the 
previous year Vice-chancellor of Oxford University, and who after- 
wards was appointed Bishop of Durham and then Archbishop of 


York, Albericus Gentilis was presented to the Earl. The latter, 
who had been Chancellor of the University since 1564, gave the 
Italian doctor a letter of introduction to the authorities of Oxford.'® 

Received into New Inn Hall, and granted small stipends from 
several colleges, he was incorporated a doctor of the civil law, and 
at once began to write, producing many works on various topics. 

In the year 1584 the English Government had on its hands the 
case of the ambassador of Philip the Second of Spain, Mendoza. 
The ambassador was discovered to have plotted against the throne of 
the sovereign to whom he was accredited. The government, in its 
desire to act wisely in dealing with this difficult and embarrassing 
ease, consulted the Italian refugee doctor at Oxford and John 
Hotman, a French jurisconsult, celebrated for his knowledge of 


16 Alberici Gentilis, I. C. D., I. C., Professoris Regii, De Iure Belli Libri Tres, 
editit Thomas Erskine Holland, I. C. D., Juris Gentium Professor Chicheleianus, 


Oxford, 1877, p. VIII. 


by 
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law.’* Both doctors urged the English Government, contrary to 
the advice that English civilians had given it earlier in Elizabeth's 
reign in the ease of Leslie, Bishop of Ross,'* to conduct Mendoza to 
the frontier and send him back to Spain. How sound the advice of 
the two doctors was, the lapse of more than three centuries of time 
has abundantly proven. And the opinion that they then gave to 
Elizabeth and her counsellors is to-day an established rule of the 
law of nations against which no responsible Power would dare pro- 
test, much less act. 

Active participation in this grave case led Gentilis to study the 
general rights of ambassadors more fully. In that same year when 
the Earl of Leicester and Sir Philip Sidney visited the University, 
Gentilis chose the subject of embassies as his topic for a disputation. 
This he expanded into a book, De Legationibus, published in 1585, 
which he dedicated to Sir Philip Sidney. 

By Walsingham’s influence, Gentilis was induced to leave Oxford 
in the autumn of 1586 to accompany Horatio Pallavicino in an 
embassy to the court of Saxony. The next year, however, Walsing- 
ham and Leicester had Gentilis recalled and appointed to the Regius 
Professorship of Civil Law founded at Oxford by Henry the Eighth. 
This appointment naturally led the Italian doctor further afield in 
the study of the nascent law of nations. 

After speaking at the “Act ” of 1588 upon the law of war, Gentilis 
published his first “‘ Commentary ” relating to the law of war. This 
publication he dedicated to the Earl of Essex,'® as also the second 
and third “ Commentaries ” of the same work that were published 


i7 As a result of this case, Hotman published at Paris in 1602, “ Traité des 
devoirs de lambassadeur.” He was a son of the distinguished French jurist, 
Francis Hotman. 

18 Edward Coke Milite: The Fourth part of the Institutes of the Laws of 
England: concerning the Jurisdiction of Courts, the Sixth Edition, London. 
1681, Chap. XXVI, p. 152: “And in the Bishop of Rosse’s case, Ann. 13 Eliz.. 
the question being An legatus, qui rebellionem contra principem ad quem legatus 
concitat. legati privilegiis gaudeat, & non ut hostis poenis subjaceat. And it 
was resolved that he had lost the privilege of an Ambassador, and was subject 
to punishment.” 

19 Alberici Gentilis I. C. D., I. C. Professoris Regii, De Iure Belli Libri Tres, 
editit Thomas Erskine Holland, Oxford, 1877, p. XVII. 
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in the following year. In the second commentary Gentilis, follow- 
ing in the footsteps of many earlier publicists, has a good deal to 
say about good faith and something about humanely treating women, 
children and suppliants. Continuing to study the law and customs 
voverning the intercourse of nations in time of war, Gentilis repub- 
lished as a new work the three commentaries much enlarged and 
rewritten, in 1598, under the title, De Jure Belli libri tres. Another 
edition of this work was printed in 1604, and four years after the 
author’s death still another, in 1612. 

Continuing to write on questions of the day, such as remarriage, 
the lawfulness of stage plays, the extent of the royal power, the 
union of Scotland with England, Gentilis in the last three years of 
his life turned to the investigation of a third branch of the law of 
nations, the rights of belligerents and neutrals in time of war. To 
the study of this branch of international law, Gentilis was led by his 
assuming, in 1605, with the consent of King James the First, the 
position of advocate to the Spanish Embassy (“honorifico salario 
constituto ’’). When he assumed this office Spain and the Nether- 
lands were at war, and England was neutral. Gentilis had to ad- 
vise the Spanish Embassy in many cases and even argued some cases 
in its behalf before the English court of admiralty. His notes re- 
lating to these cases, involving the rights of belligerents and neutrals, 
were published in 1613 by Scipio Gentilis, five years after Albericus 
Gentilis’s death at London, June 19, 1608. 

The three works upon which Albericus Gentilis’s fame as an inter- 
rational jurist rests, and his title to be considered as one of the 
founders of the science of international law, were all the result of 
the pressing questions of the day growing out of the relations of 
England with the other European Powers. Through these three 
works, which treat each in turn one of three several great divisions 
into which the science of international law is naturally divided, 
Gentilis makes his mark in each of these fields. The first of the 
three, De Legationibus, is divided into three books. In the first, the 
Oxford jurist gives the definition and history of legations; in the 
second he treats of the law of legations; and in the third he deals 
with the qualifications necessary for and the mode of conduct of an 
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ideal ambassador. In the second book, when he points out that any 
sovereign who breaks the law of nations by violating the persons of 
foreign ambassadors may expect retaliation upon the persons of his 
own representatives, he explains the force that has made the universal 
respect with which all nations bow to the law of nations applying to 
ambassadors and their staffs. 

In the second of his works relating to the law of nations, De Jure 
Belli libri tres,*° Gentilis likewise, in expounding the law of war, 
treats of the live questions of the day as they affected the relations 
of England and other European Powers. The first book of this work 
deals with what precedes and justifies war, the second treats of the 
rules of conduct that nations should follow in waging war, and the 
third expounds the ways in which war is ended. In this work he 
succeeded in freeing the subject of the law of nations from entangle- 
ments with many other branches of science. Drawing at all times 
liberally upon history, custom and the scholars of the world — 
Plato, Aristotle, Plutarch, Xenophon, Cicero, Baldus, Sir Thomas 
More, Bodin, and a host of others — Gentilis presents clearly the 
rules of conduct that nations should follow in dealing with one 
another, either in beginning war, or waging it, or bringing it to a 
close. He does not allow himself, in presenting his views, to become 
entangled as Balthazar Ayala did, in extraneous subjects, such as 
theological discussions or military tacties.*7_ A few examples taken 
somewhat at random from the De Jure Belli will show how he ex- 
plains and lays down the rules that should govern nations engaged 
At the beginning of the second chapter of this work he 
defines war as follows: ‘“ War is a just contention of the public 
force” (Bellum est publicorum armorum iusta contentio).2* Then 
again, he maintains that while pirates may imitate the usages of 


in war. 


20 Alberici Gentilis I. C. Professoris Regii, De IVRE Belli, Libri ITI. Nune 


Ad illvstrissimvm Comitem Essexie. Hanoviae, apud 


primum in lucem editi. 
(Copy in the Library of the University 


Heredes Guilielmi Antonii. MDCXII. 
of Pennsylvania.) 

21 Thomas Erskine Holland: Studies in International Law, Oxford, 1898, pp. 
54-55. 
22 De Iure Belli: Book I, p. 17. 
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war and not those of assassins, nevertheless, that does not make them 
enemies in the real meaning of the word.** 

Though a Protestant and an exile, because of his religion, from 
his native Italy,.he barely dares to sustain the Low Countries in their 
revolt against Philip the Second of Spain. In this he reflects the 
thought of his epoch. He, however, does approve of England’s 
lending a helping hand to the United Provinces in their fierce struggle 
with Spain.** 

So, too, inspired by the policy of Elizabeth in proclaiming the 
freedom of the seas,*° he maintains in a short passage that the sea 
is open to the commerce of all mankind. ‘ Now about the sea,” he 
says, * this, naturally, is open to all and there is a common usage of 
it for all. Therefore it can not be prohibited.” *® (Nune de mare. 
Hoe natura omnibus patet et communis eius usus omnibus est, ut 
aéris. Non igitur prohiberi a quoquam potest. ) 

Against the protest of the Hollanders, that English warships had 
no right to stop the Dutch vessels carrying materials and supplies 
to Spain, which that country sorely needed to equip its war vessels 
against England, Gentilis supports the English position by arguing 
that, while the free commercial relations of the Netherlands with 


Spain are of great importance to the United Provinces, still the 
right of England to prevent her enemy, Spain, from obtaining the 
means and supplies with which to strike at England’s existence is 


much more important and vital. 
He says: ** 

A great question. On this side a rigid law in favor of these (the 
Netherlanders), on that side equally in favor of the English. But who, 
nevertheless, is ignorant of the fact that in all things the law of equality 
is superior toa rigid law? That opinion is superior to something written ? 
That a law is good and equitable? That it is more than favorable and 
more than useful? They do not wish the gain from commerce to be 
destroyed. The English do not wish anything to be done which is against 


23 De Iure Belli: Book I, p. 38. 

24 De Ture Belli: Book I, p. 124. 

25Thomas Alfred Walker: A history of the Law of Nations, Cambridge, 1899, 
Vol. I, p. 161. 

26 De Ture Belli: Book I, p. 146. 

27 De Iure Belli: Book I, p. 164. 
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their own safety. The law of commerce is equitable: but this (law) of 
guarding safety is more equitable. That is the law of nations: this is the 
law of nature. That is the law of private citizens: this the law of King- 
doms. Therefore let traffic yield to Kingdom, man to nature, and money 
to life. 

Commenting on this passage the South American jurisconsult, 
Charles Calvo, says: ** 

These words offer an evident contradiction between the Law of Nature 
and the Law of Nations. On another side, to recognize trading in contra- 
band of war, as Gentilis makes it felt, as a right belonging exclusively to 
the belligerents, is, finally, to sanction the most exorbitant arbitrary acts 
and the most unqualified abuses. 


While, since Gentilis wrote, the law of neutrality has gradually 
evolved far beyond the meagre practice that obtained in the latter 
part of the sixteenth century so as to impose more and more restraints 
and duties on both belligerents and neutrals, all the while ensuring 
with more and more guarantees against interference a continuance 
of neutral trade other than contraband of war, vet nevertheless on the 
main issue involved by neutrals trading with belligerents, the practice 
of nations has been practically in accord with this opinion of Gentilis. 
For nations at war, except those weak on the ocean, have tried to 
prevent neutrals from carrying on the sea supplies necessary and 
helpful to their opponents in the waging of the war. 

Treating of strategem and deceit in war, Gentilis differentiates 
between the two.** 

In the twenty-second chapter of the second book entitled “ On 
farmers, merchants, foreigners and others of similar character,” *° 
Gentilis argues in favor of the immunity from injury and capture 
in times of war of farmers and their cattle and those who do not 
aid the enemy in any way, and cites the opinion and practice of 
former publicists, publie officials and sovereigns, in support of his 
opinion. Also merchants who happen to be trading in or passing 
through an enemy’s country when war breaks out, he maintains 


28 Charles Calvo: Le Droit Internationa] Théorique et Pratique, Paris, 1896, 


Vol. V, p. 3. 
29 De Lure Belli: Book II, p. 228. 
80 De Iure Belli: Book II, p. 427. 
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should not be treated as enemies. In this chapter he points out like- 
wise that foreign territory protects all property of the citizens of 
one of two belligerent nations against the exactions of the other. 
* It is handed down.” he says, “ that property captured in another’s 
territory does not become the property of the captors and so must 
be restored to the owner of the territory if he rules it: and it is 
restored.” Those, however, who, whether noble or burgher, aid the 
enemy, as for example the Hanse merchants who carried to the 
Spaniards supplies which the latter sorely needed for the equipment 
of their war vessels, Gentilis holds come within the category of 
enemies. Ile says: 

Therefore, a foreigner must see to it that he do nothing of his own 
will that aids the enemy, for in that way he would make himself an 
enemy: none the less than any one else who brings aid to the enemy 
whatsoever. * * * They were excommunicated from the Roman 
Council and deprived of their property and even made servants of their 
captors who transported to the Saracens wares adopted for fighting the 
Christians or who even supplied ships to aid the Saracens. He should 
be considered an enemy who does what pleases the enemy. And he is in 
the army of the enemy who gives to the army of the enemy things neces- 
sary for war. Which Queen Amalasuintha answered to Justinian. And 
so Queen Elizabeth replied when the Hanseatic States complained that 
their ships were robbed by the English fleet in spite of the treaty, by 
which it was taken care that those states might not be able safely to be 
friendly to the enemies of England and to have commerce with them. 

In the third of the works of Gentilis relating to a phase of the 
law of nations, [ispanicae Advocationis libri duo, the result of his 
pleadings in behalf of Spain before the English court of admiralty, 
he shows the mind of a master well grounded in the subject that he 
has in hand. He says that sovereignty is territorial and that con- 
sequently the English king, during the war between Spain and The 
Netherlands, can afford an asylum to the Spanish vessels who, 
flying before the ships of the Hollanders, have sought his protection. 

By advocating the rights of neutrals to maintain peace within 
their jurisdiction, Gentilis was leading public opinion. At the time 
he wrote and for many years afterwards the practice of neutrality 
was practically unknown.*? Thus, for instance, a score of years after 


31, John Westlake: International Law, Cambridge University Press, 1907, Vol. 
II, p. 169 et seq. 
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the death of Gentilis, Gustavus Adolphus, during his memorable two 
years campaign in Germany, in answer to the Elector of Branden- 
burg having declared himself neutral as between the Swedish King 
and the German Emperor in the contest then raging within the 
“Neutrality! What kind of a thing is that? I 


Empire, replied: 
(“ Was ist das fur ein 


do not know it. It is of no account.” 
Ding: Neutralitiit? Ich verstehe es nicht. Es ist nichts damit.” )** 
Gentilis also anticipated Grotius as other jurists anticipated Gentilis 
in striking a blow for more humane practices in the treatment of 
individuals in war. In the seventeenth ** and twenty-first ** chap- 
ters of the second book of his treatise, The Law of War, Gentilis 
pleads ardently that the lives of prisoners of war should be spared 


and that old men, women, maidens and children shou!d not be 


harmed. <A generation later, many of the humane precepts that 
Grotius urged in his great work were adopted and acted upon by 
Gustavus Adolphus in the Thirty Years War. While that far-sighted 
statesman and commander did not act upon all the rules that the 
Dutch jurisconsult urged upon nations to adopt so as to mitigate the 
hardships and cruelties of war, vet it undoubtedly influenced him. 
Thus, during the two years he took part in that cruel war, which 
resulted in the course of only thirty years in the reduction of the 
population of the Germanic Empire by over a half, the King of 
Sweden would not allow his soldiers, like the other commanders on 
both sides, wantonly to plunder nor to torture defenseless inhabitants. 
He insisted that they should pay for whatever they took. And what 
u splendid act, in the face of the provocative destruction of Magde- 
burg and the slaughter of its inhabitants by Tilly and the army of 
the League, was the restraint shown by Gustavus Adolphus in sparing 
Munich and its citizens.*° Yet some of the credit for this noble 
action undoubtedly redounds to the Swedish sovereign’s teacher, 
32 Ernest Nys: Etude: de Droit International et de Droit Politique, Brussels, 
1901, p. 73. 

33 De Ture Belli: Book II, p. 351. 


34 Ibid, p. 409. 
35T. A. Dodge: Gustavus Adolphus, New York, 1895, Vol. I, 
Munich, Gustavus said: “I could inflict on you the penalties of Magdeburg — but 


fear not, my word is worth more than your capitulation papers.” 


p. 321. To 


ALBERICUS GENTILIS 677 
Grotius. A generation earlier, however, the teachings of Gentilis in 
his second commentary, published in 1589 and dedicated to the Eari 
of Essex, in which Gentilis speaks about good faith and the humane 
treatment of women, children and suppliants, were reflected in a 
more developed form in the instructions issued on June 15, 1597, 
to the Earl of Essex as he was about to start on the “‘ Island Vovage.” 
The next year Gentilis’s more ample views in favor of sparing the 
lives of prisoners of war and not maltreating old men, women, 
maidens and children were published in his treatise, The Law of 
War. 

From these few examples it becomes clear how Gentilis expounded, 
often in a hesitating way, it is true, and frequently also in a meagre 
manner, the rules of law applicable to times of war. Nevertheless, 
he did expound those rules of conduct, basing them upon the customs 
and practices current in his time, and the opinions of former scholars. 
And he applies these rules of war to the live questions of the day, 
especially as they affected the interests of his adopted country, Eng- 
land. The accusation has been often leveled at Gentilis by publicists 
of other lands that he interpreted the law of war so as to favor his 
adopted country. But so have jurisconsults of other lands in ex- 


pounding the law of nations often maintained the rights of their 


own nation as against its opponents. 

The ideas advocated by Gentilis were in many respects far and 
away ahead of his contemporaries. The passage of time has amply 
justified him for holding for the period in which he lived liberal 
views. Though in large measure forgotten and decidedly over- 
shadowed for more than two centuries and a half by the phenomenal 
homage accorded in Europe to the larger work of Hugo Grotins, De 
Jure Belli ac Pacis, it must not be forgotten that the work of the 
Italian, an adopted son of England, prepared the ground for the 
more complete work of the Hollander. 

Grotius himself acknowledged his great indebtedness to Gentilis, 
and as Hallam has pointed out, the arrangement of the first and third 
Looks of Grotius’s treatise on The Law of War and Peace is prac- 
tically the same as that of the work of Gentilis on The Law of War. 
No science springs all-developed at one bound from the brain of a 
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single man. It advances and developes slowly. And in this birth 
end growth of a science international law is no exception. Its 
beginnings can be traced from far back through the civilians and the 
‘anonists until the growth of nationalities into separate bodies who 
did not acknowledge one common superior or overlord necessitated a 
law of nations. It was one of these early writers who preceded 
Gentilis, the Spaniard, Francis of Vitoria, who seems to have given 
to the science its name, Jus Inter Gentes. Used later, in 1650 by 
Richard Zouche after Gentilis and Grotius were both dead, this name 
was subsequently rendered into French by Chancellor d’Aguesseau, 
“ Droit entre les Gens,” and into English by Jeremy Bentham, 
“ International Law.” Picking up the various threads that touched 
on the relations of the newly constituted nations, and scparatiug them 
from extraneous materials, Albericus Gentilis seems to have been 
one of the first publicists who actually expounded the existence of 
this new jural science. Without detracting in any way from 
acknowledging the profound influence for good exerted by Grotius 
on humanity by his writings — especially the treatise De Jure Belli 
ac Pacis, a book that has had a greater influence on the occidental 
world probably than any other work, except the collection called the 
Bible — justice demands that some homage be rendered by the world 
to the Oxford scholar, a son of Italy, who preceded the Hollander. 


In the apt words of Rolin-Jaequemyns: 


Gentilis and Grotius are not, must not be two glories jealous of one 
another: they are two stars each endowed with a light of its own or rather 
which it borrows from a common center, that of eternal justice and truth. 


As a result of making known to Oxford men in 1874 the work of 
Gentilis, Professor Holland, through a copy of his pamphlet on 
Gentilis coming into the hands of the Italian publicist, Mancini, 
indirectly aroused Italy to recognize and honor her forgotten and 
exiled son, who to her own detriment she had forced to fly for 
refuge to the more liberal atmosphere of England. 

The whirligig of time, however, often has its revenge. Fortunatels 
it has happened so in this case. Three hundred years after the 
death of Albericus Gentilis, in June, 1608, who held the chair of 
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civil law founded at Oxford by Henry the Eighth, Professor Holiand, 
who held the Chicele chair of international law in that ancient seat ot 
learning from 1874 to 1910, assisted by ofticial invitation, in Septem- 
ber, 1908, at the unveiling in San Ginesio of a bronze statue of 
Albericus Gentilis on the Piazza Alberico Gentili. At that ceremony 
Signor Rava, Minister of Education, spoke as the representative of 
the Italian nation. Thus, when Gentilis at length found proper recog- 
rition for his work at the hands of his fellow townsmen, both the 
nation of his birth and that of his adoption were represented by 
men of more than mere local renown. And so finally the Italo- 
English jurist is coming into his own, and the world is beginning to 
recognize him as one of the first pioneers in the long line of inter- 
national jurists, properly so called, whose labors have tended not only 
little by little to make the horrors of war less terrible, but also by 
detining the rules and regulations, growing often out of uncertain 
customs, that obtain in the intercourse of nations, gradually to sub- 
stitute more and more a durable peace among the nations for a state 
of war. Though Grotius by his direct influence on Christendom is 
regarded as the father of international law, nevertheless, as Holland 
truly says, an earlier ‘“ step towards making international law what 
it is, was taken * * * by the Perugian refugee, the adopted 
son of Oxford, Albericus Gentilis.”’ 
Tuomas Wittine Batcu. 


STUDIES ON THE EASTERN QUESTION.* 
Parr ILI. 
(Continuation from January and April Numbers.) 
(CHAPTER I — BULGARIAN INDEPENDENCE. ) 
The Executive Power.+ 


1. The Chief Executive. — The Christian government of which 
Article 1 of the Treaty of Berlin speaks was to have as its first 
element a prince freely elected by the people. 

This liberty of election was not, however, absolute. A restriction 
was placed, but only one, we believe: no member of the reigning 
European dynasties could be elected Prince of Bulgaria. It is 
easy to discover the reason for this provision, which under a general 
and impersonal form, was aimed directly at Russia, It was not 
desired that a grand duke, installed in Bulgaria, should make of 
the Principality an autonomous province of the Muscovite Empire. 
Nothing in the protocols of the Congress of Berlin permits the be- 
lief that there was any desire to push the precautionary measures 
further than that. If this condition was fulfilled, that the prince 
elected by the people should not belong to a reigning dynasty of the 
Powers, the choice of the Bulgarians would not be contested. <Ar- 
ticle III states, however, that this choice must be confirmed by the 
Sultan with the assent of the great Powers. Apart from the single 
case referred to in the text, could this confirmation and assent have 
been refused? On this point even the language of the Treaty of 
Berlin and the protocols of the Congress are not at all clear. It 
-eems that very little concern was shown over the accumulation on 


* Translated from the French by Chas. G. Fenwick, of Johns Hopkins Univer- 
sity, Baltimore, Md. 

+ TRANSLATOR’S NOTE: Throughout the following pages the author frequently 
uses the present tense as expressing the situation in Bulgaria before the recent 
changes of 1909. The translator has been obliged for the sake of clearness to 
use the past tense throughout, although in some cases the facts may not have 
been altered by the declaration of independence. 
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this point of the germs of a thousand difficulties. Neither was it 
foreseen what would be the effect of Article III in case, for in- 
stance, only certain Powers should have refused their assent. Would 
a majority have sufficed or would unanimity have been necessary ? 
And what if the confirmation of the Sultan should have been given 
while the assent of the Powers had been refused, or inversely? All 
aré questions difficult of solution. Many constructions have been 
proposed. The simplest, we believe, is this one. If the election 
was to be free — and that was the intention of the Congress — the 
confirmation of the Sultan and the approbation of the Powers should 
properly have followed an election regularly conducted, that is to 
say, one in which the person elected did not belong to a reagning 
family. The opposition of the Sultan or of the Powers, if based 
upon personal considerations, would have conflicted with the princi- 
ple of free election. The right of the Sultan was purely honorary. 
It calls to mind what happens in Egypt where the case is seen of an 
hereditary Khedive who receives the investiture. In saying “ here- 
ditary ”’ we imply that the investiture could not be refused. It is 
given, however, because nominally the Sultan is the suzerain of the 
Khedive, as he was, nominally the suzerain of the Prince of Bul- 
garia. 

To what purpose then was the intervention of the Powers? Here 
again it was a feeling of distrust toward Russia which caused its 
insertion in the Treaty. It was apprehended that the Government 
of Constantinople, in fear of Russia which had just made it feel the 
weight of its power, might be led to regard lightly the restrictive 
clause put upon the freedom of election, and might confirm the elec- 
tion of a Russian prince. In this case the assent of the Powers 
would be refused. The provision was merely an additional preeau- 
tion, nothing more. It was to be ineffectual from the start. In fact 
it was seen, that although the Bulgarians had respected the provisions 
of the treaty, a Russian protectorate immediately took the place of 
Turkish suzerainty, and the first restriction put upon Bulgarian 
sovereignty, as an indirect check upon Russia, entirely missed its 
object. The first prince elected was Alexander of Battenberg, son 
of the Prince of Hesse-Darmstadt. He had as competitors the 
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Prince of Reuss and Prince Waldemar of Denmark, but his election 
was assured through the sole fact that he was the candidate of the 
Emperor Alexander II and the nephew of the Empress. The Czar 
bad in fact made a great show of barring candidates distinctively 
Russian, but the Commissioner who temporarily administered the 
state in his name undertook to demonstrate that while respecting the 
letter of the treaty it was possible to violate its spirit. The prince 
was then in Berlin. At once, even before directing his steps toward 
Bulgaria, he went to Livadia to the Czar, who outlined the course 
he was to follow, and it was there that he received the delegation 
from the assembly that had elected him. Contrary to the order 
marked out by the arrangement of the sentences of Article III of 
the Treaty of Berlin, it was to the Powers and not to the Sultan 
that he first addressed himself to obtain the ratification of his elee- 
tion, and this mere detail seems to confirm the interpretation which 
we have put upon the article above mentioned. This vassal of Tur- 
key gave his first homage and swore allegiance to Russia, then he 
went personally on a circular tour to receive the approbation of the 
Powers, and finally stopped at Constantinople, where he received a 
semblance of investiture. In spite of the order he followed, his last 
step, which should have been the first, made a bad impression upon 
Kussia, so natural did Russia consider the idea that the Principality 
should be bound to the Empire by the control of the prince’s election. 

The Treaty of Berlin provided in these terms for a second elec 
tion: 


In case of vacancy occurring in the office of prince, the election of the 
new prince shall be conducted with the same forms and under the same 
conditions.?® 


The Treaty of Berlin does not specify what is to be considered a 
vacancy, which is a serious omission, for this ambiguous clause 
leaves it open to doubt whether the congress desired that the princely 
office should become hereditary. It seems rather that the death of 
the prince was considered as creating a vacaney.*” Lord Odo Rus- 


19 The Treaty of Berlin only fixes the conditions, it is silent as to the forms. 
The Organic Law does not provide for a second election, but regulates the succes- 
sion to the throne. Chap. VII. 

20 See the Yellow Book, Protocol No. 17, sitting of July 10, 1878, p. 248. 
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sel, aiming to secure for the future the position which it was thought 
had been won over Russia, proposed, at the time of the second 
reading of the articles relating to Bulgaria, to admit the principle 
of heredity. After discussion this proposal was not approved. Lord 
Russel did not insist, and the original wording was maintained ; 
but as it was anything but explicit, the assembly of notables, con- 
vened at Tirnova, after having regulated in detail the powers of the 
prince, refused to adopt an interpretation which threatened to upset 
at any moment the political equilibrium of Bulgaria, and could only 
be detrimental to her peace at home and abroad. The notables 
voted for a hereditary monarchy and the representatives of the 
Powers were invited to sound the attitude of their respective gov- 
ernments, which proved to be favorable. The Organie Law regu- 
lated in detail the succession to the crown, the powers and rights 
of the heir apparent, and the organization of a regency. The Treaty 
of Berlin was thus modified, if not in the letter, at least in spirit, 
and on one of its most important points, for with this modification 
the Bulgarians might hope to reduce to a minimum, perhaps to 
naught, the Sultan’s right of investiture, and the right of assent 
held by the Powers. The designation of the chief executive would 
thereafter no longer depend upon a foreign will. 

The unexpected events of the revolution of 1885 thwarted this 
expectation, but did not result disadvantageously. A first case of 
vacancy was presented sooner than was anticipated, but it served to 
help the Bulgarians to accomplish their actual independence in re- 
gard to the election of the chief executive, as well as to shake off 
the yoke of the Russian protectorate. 

Alexander of Battenberg, who had been placed on the throne by 
Alexander II, was in reality dethroned by his son Alexander IIT. 
Not having succeeded in imposing upon the Bulgarians the Russian 
agents sent from St. Petersburg, the prince displeased at the same 
time his people and the Czar. He absolutely estranged the latter 
at the time of the union of the two Bulgarians, which Russia did 
everything in her power to defeat, because it hampered her general 
policy, and because the act of Top-hane, in its first form, had no 
other result, as we have seen, than to make Bulgaria the bulwark 
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The act was done, if not by the order, at least with t 
Reinstalled upon the throne fifteen 


prince of the Sultan. 
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days later by the anti-Russian party, the Prince of Battenberg hum- 


bly requested of the Czar permission to remain there. 
granted, and of his own free will he left the Principality, feeling 
that, with the hostility of Alexander III, his authority was too 


precarious. 


It was not 


The regency, in the hands of which he left the government, faced 
a difficult situation; at home there was a confusion of pronuncia- 
mientos, and abroad there was Russia quite ready to re-establish her 


protectorate through armed intervention. 
eral Kaulbars with full powers to quell resistance. 


Sut 


The Czar even sent Gen- 


Kaulbars 


had to deal with a strong party; confronting him, at first regent, 


was the celebrated Stambouloff, who, being endowed with true dic- 
After having cruelly 


tatorial powers, resisted and conquered him. 


quelled the military riots, Stambouloff made known to the Russian 
agents that he would admit of no Russian intervention, and convened 
the Grand Sobranje, which moreover he composed to suit himself, 


in order to elect another prince. 


Following the refusal of Prince 


Waldemar, son of the King of Denmark, a delegation was sent to the 
capitals of Europe with the object of ascertaining the dispositions 


of the Powers. 


The reception it met with was rather cold. 


Russia 


then thought she could break the power of Stambouloff, and, upon 
the renewal of internal troubles, recalled Kaulbars and broke off 


all diplomatic relations. 


France protested against the cruelties of the dictator. 
He felt himself upheld, moreover, by the anxiety of Eng- 
land and Austria who feared the triumph of Russia, and it was from 
Ballplatz that the idea first came of offering the throne to Prince 


not yield. 


Ferdinand 


of Saxe-Coburg-Gotha. After 


some 


little 


Turkey, urged by her, did the same, while 


But he did 


hesitation 


Ferdinand accepted, in spite of the perils which confronted the 


position. 


Having entered Bulgaria at Rustchuk, he immediately 
sent a circular to the Powers, a proclamation to the Bulgarians, 
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and a telegram of allegiance to the Sultan. Bulgaria had now won 
the right to interpret the Treaty of Berlin according to the letter, 
for the election of Prince Ferdinand could not be invalidated on 
any ground taken from the mere text of the treaty. He possessed 
the sole condition required, that of not belonging to any of the 
reigning houses, and it can be said that he had been freely elected 
by the suffrages of the Bulgarian people. At the same time the 
clection of the prince was henceforth withdrawn from Russian influ- 
ence, and the protectorate was decapitated. 

The election of the second Prince of Bulgaria bore a character 
essentially opposed to that of the first. Ferdinand understood very 
well that it was better to be a nominal vassal of the Porte than an 
actual protegé of Russia, and for that reason he first addressed 
himself to the Sultan; the latter did not dare to seize the oppor- 
tunity which again presented itself, as in 1885, to reinforce the 
bonds of suzerainty, and he consulted the Powers. But they being 
all more or less desirous of having Russia with them, did not inter- 
fere;*' and recognition was delayed. Russia declared on August 
10, 1887, that she considered the election void. She urged the 
Sultan to invade Roumelia. But he, on his part, preferred an 
independent Bulgaria to a Bulgaria under Russian protectorate, and 
he took no action; England, Austria, and Italy viewed without dis- 
pleasure the failure of the Czar, who, however, was upheld by Ger- 
many and France, who vied for his favor (1888). When Alexander 
III proposed to send to Sofia a Turkish commissioner and a Russian 
general, the aim of an exclusive protectorate was too evident under 
this appearance of condominium, and Italy led in a general refusal 
of the Powers. Ferdinand had only to await the recognition which 
sooner or later was sure to be granted. It did come when, after 
the fall of Stambouloff and the accession of the new Czar, Nicholas 
II, it beeame possible for the prince to obtain a reconciliation with 
St. Petersburg. This reconciliation was sealed by the baptism of 
the heir apparent in the orthodox religion; shortly thereafter Ferdi- 

21 This was the period of the struggle for influence between the diplomacy of 


the Triple Alliance and French diplomacy, which was to end in the triumph of 
the latter and the Franco-Russian alliance. 
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nand attended the coronation of the Czar, and exchanged with him 
diplomatie agents. In March, 1896, the Sultan sent two firmans 
which recognized him as Prince of Bulgaria and invested him with 
the government of Eastern Roumelia. On the 25th of April he was 
officially received at Paris. 

Bulgaria having thenceforth a monarch and a dynasty, it was 
hardly to be supposed that, except as a matter of form, Article ITI 
of the Treaty of Berlin would ever be brought forward. On this 
point the declaration of independence has only dispelled a shadow. 

2. The Administration. — The struggle against Russia had for 
its object not only the emancipation of the chief executive, but that 
of the whole executive department as well. This power is exercised 
in Bulgaria through a council of ministers, and the ministers are 
chosen and dismissed by the prince who designates one of them as 
prime minister. They are responsible to the prince and the national 
assembly. The details of their duties were freely regulated by the 
Organic Law; nothing in the Treaty of Berlin limited autonomy on 
this point. It was however a dead letter at the outset when con- 
fronted by the Russian protectorate. 

Even during the war, before the signing of the Treaty of San 
Stefano, Russia had the administration of Bulgaria in hand.  Arti- 
cie VII of the Treaty of San Stefano continued that state of things: 

The introduction of the new regime in Bulgaria, and the supervision 
of its operation will be entrusted, for two years, to an Imperial Russian 
Commissioner. At the expiration of the first vear, after the introduction 
of the new regime, and if an agreement is reached on this subject between 
Russia and the Sublime Porte and the European Cabinets, they may, if 
they deem it necessary, associate with the Imperial Russian Commis- 
sioner special delegates. 

This last clause has evidently no other object than to allay fears 
which were easy to foresee. There was a suggestion of a possibility 
of a European commission joined to the Russian protectorate, but 
this was contingent on an agreement difficult to effect, and on the 
happening of unforeseen circumstances, of a sort of anarchy which 
the Russian administration was to prevent by its continuance. 

The Emperor of Russia had sent Prince Tcherkasky as commis- 
sioner to Philippopolis, the presumed capital of the new state, be- 
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fore the partitioning had been agreed upon at Berlin. The latter 
installed everywhere Russian military governors, assisted by Bul- 
garian vice-governors. Tcherkasky died of typhus at San Stefano. 
Ile was replaced by Dondoukoff, whose name is still borne by a 
boulevard of Sofia in memory of an administration absolute in char- 
acter, but at the same time firm, liberal, and capable. 

As a consequence of the Treaty of Berlin it was necessary to leave 
Philippopolis in favor of Sofia, and while Roumelia was escaping 
from Russian control, Dondoukoff resumed in a smaller field the 
policy he had inaugurated at Philippopolis. However the plenipo- 
tentiaries were bent on restricting his freedom of action and the 
length of his administration. Article VI of the Treaty of Berlin 
stated in fact that the Imperial Russian commissioner, charged with 
provisional administration until the completion of the Organic Law, 
would be assisted by a Turkish commissioner and by consuls dele- 
gated by the other signatory Powers. Their ambassadors at Con- 
stantinople could be called upon to intervene in case of disagree- 
ment between the commissioners and the consuls, and Article VIT 
added moreover that this provisional regime was not to last more 
than nine months: immediately after the election of the prince, Bul- 
caria Was to enter upon the full enjoyment of her autonomy. As a 
matter of fact the Turkish commissioner kept in the background, 
contenting himself with defending the interests of his co-religionists, 
\cho, from being oppressors would easily have become, through popu- 
lar hatred, the victims of oppression. As to the consuls, their part 
Was insignificant. They were not such important personages as to 
take the position of severe censors of Prince Dondoukoff, and they 
were not sufticiently united to overcome the fear of giving by their 
failure a flagrant example of the impotence of Europe. 

As to the administration, it continued to be entrusted to the mili- 
tary governors appointed during the war. <A central civil adminis- 
tration was subdivided into six sections; diplomatic affairs, interior, 
justice, finance, militia, and public instruction. The incumbent of 
this last branch only was a Bulgarian, while the other five branches 
had at their head Russians, generals or councilors of state. In the 
administrative districts, the former Turkish functionaries, kaima- 
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kans and mudirs, were replaced by prefects and sub-prefects, at first 
all Russians. The Turks had respected the semi-religious organi- 
zation of the rural communities; there was no change needed in 
them to transform them into communes. 

The Treaty of Berlin had limited to nine months the maximum 
duration of the provisional administration. When the Organic Law 
had been drawn up and the prince-elect had taken possession of his 
throne, Dondoukoff retired. But the sentiments of Prince Alex- 
ander were too well known, and Bulgaria was also too lacking in 
statesmen, for one to suppose that an administration purely Bul- 
garian would immediately succeed to the Russian regime. 

Besides, party strife, which was manifest from the beginning, im- 
pelled the politicians, and the prince whom they led, to have recourse 
to Russian intervention. The first conservative minister ( Boumoff- 
Natcheviteh-Grekoff) was chosen on the advice of the Russian diplo- 
matie agent, Davidoff. The office of Minister of War was given to 
« Russian general, Parentzof. The first chamber to assemble put 
the ministry in the minority from its first meeting, but it was dis- 
solved on the recommendation of the diplomatie agent of Russia. 
The prince, on the occasion of the jubilee of the 25th anniversary of 
the reign of the Emperor Alexander II went to St. Petersburg for 
erders. The Czar counselled constitutional moderation, and on an- 
other adverse vote of the new chamber a liberal ministry was con- 
stituted (Zankoff-Karaveloff), in which Lieutenant General Ehren- 
rot, a Finlander, took the war portfolio. Following certain inci- 
dents of an international character, in which the liberal cabinet 
showed itself rather undiplomatic,** the prince set himself against 
it and resolved to suspend the constitution. Again he sought at St. 
Petersburg the support necessary for this coup d’état, through Alex- 
ander III, who had just succeeded his father. General Ehrenrot 
was charged with the formation of a provisional ministry, in which 
he took for himself, besides war, the department of the interior and 
of foreign affairs, while the prince had himself vested by the na- 
tional assembly with dictatorial powers. The five great adminis- 


22 Affair of the Danube Commission; circumstances connected with the death 


of Alexander TI. 
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trative districts of the Principality were placed under five commis- 
stoners extraordinary, all Russians, who were given absolute powers. 
The diplomatic agent of Russia, Xitroff, had at first hesitated to 
patronize the coup d’état; when he considered opposition overcome 
he openly declared his attitude, and made with the prince a tour of 
the provinces to prepare for the election of an assembly to remodel 
the constitution. The elections were manipulated, the Russian 
agents took possession of the ballot boxes, and from this pretense of 
popular consultation there emerged the semblance of an assembly 
which conferred upon the prince dictatorial powers. 

It is not amiss to say that the Powers joined with Russia, and 
forwarded to the prince a collective declaration assuring him of 
their good will. This, in reality, came to granting St. Petersburg 
the right of intervention, by a proceeding which was not unlike the 
inethods of the Holy Alliance, in assigning to one of the allied powers 
the part of policeman to check the first manifestations of liberalism. 

Nothing good came from this personal administration. The gov- 
ernment, although headed by the Russian Colonel Remlinghen, came 
in conflict with the Russian agent Xitroff, who posed as the power 
behind the throne, and found itself compromised in the matter of 
railway grants. The prince asked for his recall and on the advice 
of his counselors obtained from the Czar two Russian generals, Sobo- 
leff and Kaulbars, one of whom took the presidency of the council 
and the other the war office. This was the culminating point of 
Russian domination in Bulgaria (June 23, 1882). 

The generals considered themselves representatives of the Czar much 
more than agents of the Prince; they had their own special point of 


view on every question and made their associates understand that the 
commands of the officers of the Czar were not open to question.** 


They ended by eliminating their Bulgarian colleagues, and_ re- 
placed them by their own creatures; the prince, who was provoked 
at this encroachment, in vain demanded their recall, and in the end 
had to put up with them. Here was a definitely established guard- 
ianship; public opinion was incensed; Bulgarian patriotism accused 


23 Bousquet, op. cit. For more details on the subject just discussed, see this 
work. 
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the prince of having bent his back to the Muscovite rod; the Powers 
were uneasy. A last trip of Alexander to Moscow served no pur- 
pose: the Government of the Czar, pleased with the result, refused 
tu recall its generals; it sent a new diplomatic agent, Ionine, whose 
business was confined to making peremptory demands upon the 
prince. 

To eseape these the prince thought of reverting to the constitution ; 
he did so without notifying the Russian generals, who resigned. 
The new cabinet, formed by the union of liberals and conservatives, 
showed itself to be anti-Russian, and the Czar recalled all his offi- 
cers in the service of Bulgaria. This meant the breaking up and 
disorganization of the army. A compromise was necessary; and 
after an agreement had been reached the Czar sent back army offi- 
cers and a minister of war, Prince Cantacuzéne, but with a promise 
that all would be strictly kept within their military duties. The 
Russian leash seemed for a time loosened. 

Then occurred the Roumelian revolution. We have already seen 
that Russia refused then to re-establish the great Bulgaria of San 
Stefano, aware of the difficulties of guardianship she would encoun- 
ter. She recalled Prince Cantaecuzéne and all the Russian officers, 
thus depleting the staffs of the Bulgarian army precisely at the 
moment when it found itself for the first time in peril. They even 
went so far as to strike the prince off the rolls of the Russian army. 

The unexpected victory of the Bulgarians was not sufficient to 
disarm Russian ambition. Having driven out the prince, it again 
undertook to control the government. We know already how the 
fierce energy of Stambouloff frustrated these plans. 

The Government of St. Petersburg was never again to see its 
officers at the head of ministerial departments in Bulgaria. It was 
only to diplomatic agents that it could thenceforth hope to assign 
the duty of furthering its influence in the Principality, and it must 
be added that on many occasions these agents have manifested a true 
spirit of authoritativeness. In the financial field Russia also en- 
deavored to acquire means of intervention. Likewise, in 1904, a 
grand duke, the personal friend of the Prince, presided with him 
over the great manceuvres in autumn. Yet all this was but an effort 


| 
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to gain a preponderant influence, and there was no longer any ques- 
tion of intervention. As a diplomat has said, Russia limited herself 
to considering Bulgaria as a “ preserve,” which did not prevent 
foreign diplomats, notably the Austrians, from poaching therein as 
best they could. The policy of Prince Ferdinand consisted chiefly 
in making the Austro-Russian antagonisnr in the Balkans the basis 
of Bulgarian liberty, and gaining an offsetting position which con- 
stituted at the same time the status of a semi-great Power, in en- 
abling Bulgaria, by means of a sudden political reversal, to displace 
the equilibrium of the peninsula. 

3. The Army. — It is proper to add that in order to achieve this 
role, of somewhat larger disproportions than her size, and to endeavor 
to maintain it, Bulgaria made sacrifices. She procured for herself 
the first requisite, an army of the highest grade, which was at first 
drilled only by Russian officers, but which since 1885, when the Czar 
recalled his officers, was released from all foreign superintendence.** 
At present the Bulgarian army is the strongest and best trained of 
all the Balkan armies. It was estimated at the beginning of the 
crisis that it might enter the field without being much outclassed by 
the Turkish army, and through rapidity of mobilization had a chance 
to rout it at the start. The Bulgarian soldier is at the same time 
well disciplined, enduring, and courageous. It is at St. Petersburg, 
at Turin, at Paris and at Vienna that the elite of the officers grad- 
uated from the military school of Sofia are educated. In time of 
war Bulgaria can raise an army of 350,000 men. We are far from 
the “national militia” spoken of in the Treaty of Berlin,”® which 
seemed bent on granting to the new state no other armed force than 
a sort of developed police force, such as was at first the militia of 
Eastern Roumelia. At first the Russians, from personal motives, 
and regardless of the terms of the treaty, developed all the possibili- 
ties it offered. After their departure, the Bulgarian administrations, 
with a remarkable continuity of policy, did the rest. 

Moreover there is reason to believe that the plenipotentiaries of 
Berlin, in speaking of a national militia, had again adopted one of 


24 See the article of M. Réné Pinon, La Force bulgare, op. cit. 
25 Art. I. 
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those colorless expressions, the ill-defined meaning of which could 


not be compromising. They thus avoided passing upon the question 
as to whether or not Bulgaria should be given the power of declaring 
war. Was there any indecision on their part? It would seem so, 
to see them at one moment reserve to Bulgaria strategic roads,”° 
and at another moment force her to raze existing forts, without the 
right to reconstruct new ones, particularly within a radius of ten 
kilometres around Samakov, a natural fortress on the Roumelian 
side.?* In reality the only object was to leave the way to the Danube 
open to the Turks, and to prevent the Russians from entrenching 
themselves there; without taking into consideration whether it was 
possible, in creating a new member of the society of nations, to 
refuse it the right to see to its own safety and do itself justice. The 
Bulgarian constituent assembly did not hesitate itself: the Organic 
Law arranged in precise terms for the exercise of the right of war,** 
and the combatants of Slivnitza put it into effect. We have already 
said how the suzerain power refrained in this respect from any 
interference with the exercise by Bulgaria of her state activities. 
Since the proclamation of Tirnova the question presents no further 
interest, but previously it might have been asked if, whether, in case 
the Bulgarians were carrying on war, they would have had the right 
to be treated as belligerents. In our opinion they would always have 
had this right, because we think that Bulgaria was from the be- 
ginning a state. The point could no longer be doubted after the first 
Hague Conference in 1899, when Bulgaria was allowed to sign the 
convention relative to the laws of war; and we will apply this doc- 
trine even to the case of Bulgaria’s having been at war with Turkey; 
in which event the latter would not have had the right to treat the 
Bulgarians as revolted subjects, since, as a further point, vassals 
are not subjects. 

At all times, moreover, the stipulations of the Treaty of Berlin, 
where contradicted by those of the Organic Law, remained a dead 


26 Protocol No. 15, Session of July 8, 1878. We will not lay stress upon the 
long and tiring discussions which this point raised. 

27 Arts. II and XI. 

28 See notably Organic Law, Chap. XII, sec. 5, of military service. 
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letter. Not only did the militia become a most imposing army, but 
also the general staff never thought of consulting diplomatic texts 
in order to provide for the needs of national defence. If the fort- 
resses of Varna and Shumla no longer existed, while that of Vidin 
was preserved on account of its historical value; and if no thought 
was given to fortify Samakov, because after the union with Rou- 
melia it was no longer a probable battlefield, the Bulgarians did not 
neglect to surround with outworks, forts and military posts, the 
frontiers of Servia and Roumania, and above all those of Turkey, 
se as to make of the entire Principality a vast entrenched camp; 
while they launched at Burghas a flotilla of war. Europe, no longer 
fearing to see Bulgaria become “a second Crimea” never thought 


of interfering. 
Let us add finally that the Bulgarians never consented to see in 
the treaty provisions to which we refer an indication of semi- 


sovereignty. They pointed out that the most powerful states had 
not been free from the purely political incidents called military 
servitudes, and cited that the treaties of Utrecht, of Aix-la-Chapelle, 
and of Paris (1756) prohibited France from fortifying Dunkirk, 
that Prussia saw her military power limited by treaty after Jena, 
and that Russia, by the Treaty of 1856, promised to raze her fortifi- 
cations on the Black Sea and never to construct others.?® 


The Right of Legation. 


Having little by little completely entered upon the full exercise 
of its internal autonomy, and having wrought out the instrument 
capable of making it respected, Bulgaria was next to consider the 
development of her foreign relations, and to take in hand the care 
of her international interests. For this a diplomatic corps was re- 
quired; could she legally possess one ¢ 

The Treaty of Berlin was silent on this point, or rather, it was 
contradictory. On the one hand by giving credit to the fiction that 
Bulgaria was still an integral part of the Ottoman Empire it created 
the impression that its interests would be common with those of 


29 See Sariivanoff, La Bulgarie est-elle un Etat mi-souverin? Paris, 1907. 
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Turkey, and that the diplomatic agents of Turkey would be charged 
with the duty of safeguarding them. Thus we have seen that the 
Powers sent to Sofia at first only Consuls-General, and the French 
Government in the Chadourne affair,®® still affected, in 1891, to 
demand justice of the sovereign for the acts of his vassal. 

It was, however, impossible that Bulgarian affairs should not be 
handled at Sofia. They were so handled from the necessity of things. 
Moreover, by referring to Article VIII of the Treaty of Berlin, as 
well as to the discussions which it brought up within the Congress, 
one can not escape the impression that the plenipotentiaries thought 
Sulgaria had a right to legations.*! Article VIII, in fact, maintains 
in the Principality of Bulgaria the capitulations and the treaties of 
commerce and navigation, as well as the conventions and agreements 
concluded between the Powers and the Porte, in force at the time, 
“so long as they shall not have been modified by the consent of the 
interested parties.” Was it true, then, as Prince Bismarck thought,** 
that “ international law requires that Bulgaria should remain bound 
by the treaties to which she was subject under the Government of 


the Porte.” No, for if that were required by “ international law 
it would not be specifically stated for certain classes of treaties, which 
implies a contrary conclusion for the other treaties, and especially 
for the most important, the political treaties. Besides, the only 
treaties spoken of were those “ already concluded,” which were in 
force at the time, that is to say, Bulgaria would not be affected, ipso 
facto, by treaties which the Porte might thereafter sign. Finally 
to free itself from the existing treaties Bulgaria was given the means 
of direct negotiations. This implied the belief that a field of its 
own was thenceforth reserved to Bulgaria for its diplomatic activi- 
ties. And this was indeed the result which we shall see developed, 
not only in the relations of Bulgaria with neighboring states and the 
states of Western Europe, but also in its relations with the Porte 
itself. The development was inevitable, for a nation can not be 
endowed with all the organs of statehood, thrown in the midst of the 


30 See Part II of this article, April JouRNAL, p. 406. 
31 Protocol No. 6, Session of June 25, 1878, for example. 
32 Protocol, loc. cit., p. 115. 


STUDIES ON THE EASTERN QUESTION 695 


society of nations, and yet deprived of the organs of communication, 
precisely those which will permit it to enjoy the essential right of 
every state, the right of international intercourse in the most ex- 
tensive sense of the word. We can not recognize to a state the right 
tu a distinct existence, that is to say, the right to have interests of its 
own, and at the same time deprive it of the means of negotiating to 
satisfy them; and especially is this true in its relations to the Power 
from which it has broken off, since the underlying cause of the 
separation is the very fact that their interests are incompatible. 
What on the contrary should be taken as a principle of “ inter- 
national law,” is that a new state resulting from a separation, is free 
from previous treaty engagements, unless otherwise stipulated. In 
our opinion this was the case with Bulgaria. Accordingly we see 
diplomatic relations established, and at the same time treaties and 
conventions concluded between Bulgaria and the Powers on the one 
hand, and between Bulgaria and Turkey on the other. 

With regard to the Powers, the exercise by Bulgaria of the rights 
of legation, passive and active, dates from 1887, the period at which 
it exchanged representatives with Russia. On the eve of its in- 
dependence Bulgaria accredited “ diplomatic agents,” using that 
title, to the principal countries of Europe: England, France,** Ger- 
many, Italy, Russia, Austria-Hungary, and naturally in the Balkan 
states, Greece, Roumania and Servia. Ministers from these Powers 
were likewise accredited to Sofia; certain foreign ministers at Sofia 
are even of a higher grade than the representatives of the same states 
in capitals of equal or greater importance. However, states whose 
citizens are not numerous in Bulgaria and whose interests are not 
great have consuls instead of diplomatic agents; such, for example, 
is the case with Spain and Holland. States which have frequent 
intercourse and diplomatic relations with Bulgaria send and receive 
consuls and consul-generals. There is a Bulgarian consul-general 
at Paris, the Count de la Borde, and there are consular agents in 
several of the cities of France; a post of consular agent was recently 
created at Marseilles. France has, on her side, consuls at Varna, 


33 At present the two posts of Paris and London have the same incumbent, 
M. Stancioff, former Minister of Foreign Affairs of the Principality. 
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Philippopolis, Rustchuk, ete. There is no anamoly to be observed 
in the situation accorded to Bulgarian diplomatic and consular agents 
in the countries to which they are sent,** no more than there are any 
peculiarities to be noted in the position of foreign ministers and 
consuls in Bulgaria, with the exception of the prerogatives which 
they have by reason of the capitulations. Bulgaria, through the 
medium of her foreign agents and those who are accredited to her, is 
thus able to negotiate freely. This she does alone, and without inter- 
vention of any kind on the part of Turkey. 

Without going back further than 1890, Bulgaria signed treaties of 
ecommerce and navigation with Austria (December 9/21, 1896), 
France (May 23/June 4, 1897, and December 31, 1905/January 
13, 1906), England (November 26/December 9, 1905), Italy (De- 
cember 31, 1905/January 13, 1906), and Germany (August 1, 
1905). These treaties gave her the right to send consuls (Art. 14 
of the Treaty with Austria, Art. 16-19 of the Treaty with France, 
Art. 20 of the Treaty with Germany ), and even to conclude customs 
unions (Art. 15 of the convention with Austria, Arts. 11 and 20 of 
that with France and Art. 21 of that with Germany) : — acts which 
constitute, let us observe, a power much more political in character 
than economic. It is possible that a Serbo-Bulgarian Zollverein 
would have been concluded in 1905 but for the selfish and somewhat 
haughty veto that Austria put upon it at Belgrade, and which was 
the origin of the famous “ guerre des pores.” *° Bulgaria likewise 
negotiated conventions of extradition, notably with Belgium. These 
facts suffice to prove that Bulgaria treated with European Powers 
on a footing of equality. 

The powers were not only in the habit of treating individually 
and without intermediary with Bulgaria, but they also admitted her 
to participate, through delegates, in congresses and conferences. Bul- 
garia attended in 1899 the First Peace Conference, with a right 


34See on this point Despagnet, Essai sur les protectorats, p. 138. We must 
observe, however, that thus far the question concerns consular agents and not 


consuls properly so called. 
35 See Guerchitch, Le conflit douanier entre la Sérbie et VAutriche au point de 


vue du droit international, in the Revue gen. de droit intern. public, t. XIV 
(1907), p. 349. 
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to vote; but it ranked after Turkey and followed Turkey in the order 
of signing the conventions. However, it signed the convention 
relating to the application of the convention of Geneva to maritime 
varfare, which Turkey did not sign. In 1906, Bulgaria likewise 
attended the conference for the revision of the convention of 
Geneva, to which the Porte had not sent delegates. In 1907, at the 
Second Peace Conference at The Hague, Bulgaria determined that 
the situation of 1899 would not be repeated. The Bulgarian dele- 
gates received the order to withdraw if their country was not received 
in the alphabetical rank which put it on a footing of equality with 
all the states represented. They obtained this rank in all the votes 
and in the signing of the protocols. It does not seem, however, that 
the Porte paid much attention to the point at the time; it was only 
later, when the conventions were to be signed, that Turkey protested 
against the fact, but to no purpose, however, for the Powers did not 
need her protestations, It would in truth have ill become them to do 
so after having assigned to Bulgaria its place among themselves, not 
only in the sessions of the conference, but also in the Permanent 
Court of Arbitration and in the scheme of apportionment of seats 
in the Prize Court, Bulgaria coming immediately after Turkey, 
Sweden, Norway, Belgium, Portugal, ete, * * * and with the 
same rank as Switzerland and Persia; as likewise in the various 
projects for a court of arbitration, which there was thought of 
establishing, in 1907, as a substitute for the Permanent Court of 
1899 — Bulgaria being given the same rank as Servia, Persia and 
Siam. Without doubt the judges of the Court of Arbitration or of 
the Prize Court, while enjoying diplomatie privileges and immuni- 
ties, are not diplomats; but the delegates to the conference were, 
and it was upon the principle of diplomatic representation that the 
different systems of international courts inaugurated at The Hague 
were based. 

Thus Bulgaria had henceforth her place assured in diplomacy 
and the European concert. The reciprocal diplomatic situation of 
Turkey and Bulgaria would seem to have been a little more delicate. 
As a matter of fact, however, apart from certain details of a second- 
ary importance, it did not differ from the position of the Principality 
in regard to the other Powers. 
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The Ottoman Empire was represented at Sotia by a High Com- 
missioner, the representative of the Sultan as suzerain, a position 
more honorary than important. The Pasha, considering himself at 
home in Bulgaria, habitually yielded precedence to all other foreign 
diplomats. It was especially in this that his special position was 
demonstrated. He was in reality accredited to Sofia as an ordinary 
diplomatie representative, presented his letter of credence to the 
Prince, and had to be persona grata. If he failed, even through in- 
advertence, in observing the ceremonial forms, simplified as they 
were, in force at the court, representations were made at Constant 
nople, and the Pasha could be recalled. It is said that such a case 
occurred not long ago. Whenever some ceremony to which the 
diplomatie corps was invited happened to be of a character to prove 
embarrassing to the nominal suzerainty of the Sultan (anniversaries 
of the union with Roumelia, of the Treaty of San Stefano, etc.), the 
Pasha, conversant with the discreet and yet on the whole adroit and 
conciliatory methods of Turkish diplomacy, was usually absent on 
leave. This was also the case at the celebrations of Turkish national! 
holidays or anniversaries of the Sultan, when the presence of thie 
Pasha at Sofia might place in an awkward dilemma the foreign 
diplomatic representatives or the Protocol itself. A subordinate 
officer of the Turkish agency, who, owing to his lower rank, miglit 
pass unnoticed, would on these occasions take the place of his absent 
chief. 

Bulgaria had on her part an actual diplomatic representation at 
Constantinople. This representation was differently designated, 
according as the Turkish or Bulgarian title was employed. Accord- 
ing to the one, it was called “ Princely Agency of Bulgaria; ” accord- 
ing to the other, “ Diplomatic Agency.” The difference in titles 
counted for less than the actual standing of the agent and the char- 
acter of the powers exercised by him. Both were those of a diplo- 
matic agent. The Bulgarian representative was accredited to the 
Turkish Minister of Foreign Affairs, and not to the Minister of the 
Interior, as the Porte had asked, for the sake of showing that its 
relations with Bulgaria were purely of a domestic character. It is 
true he was not accredited to the Sultan; but it is customary, even 


STUDIES ON THE EASTERN QUESTION 699 


between great Powers that diplomatic agents of an inferior grade, 
chargé d'affaires for instance, are accredited to the Ministers of 
Foreign Affairs. This very fact enabled Bulgaria to allow that her 
diplomatic agent at Constantinople should rank last, and to main- 
tuin that he formed one of the diplomatic corps; and, in fact, unti! 
the recent incident he always took part in official receptions like all 
other foreign ministers accredited to Constantinople. A trifling but 
significant detail is that, like them, he disposed of cards of admis- 
sion for the ceremony of the Selamik. This was not the case with 
the representatives of Egypt and Samos, who, on occasion, yielded 
precedence to him. The representative of Bulgaria at Constanti- 
nople displayed the Bulgarian flag and coat of arms at the door of 
the agency. The subordinate personnel of the agency even included 
armed kavasses.*® 

If now we turn from the outward forms of diplomatic representa- 
tion and consider what constitutes the essence of it, we shall see 
that the prerogatives belonging to the diplomatic character have never 
been denied at Constantinople to the representatives of the Bulgarian 
Government. Personal inviolability and immunity from criminal 
and civil jurisdiction enjoyed by diplomatic agents belonged to the 
Sulgarian agent as well as to his assistants. It is true that the 


36 The curious kavass institution is peculiar to the East; its origin is found 
in the capitulations which gave to the consuls of France and a few other 
nations the right to have at their service an armed force to assure their authority 
and guarantee their prerogatives. The armed kavasses recruited in Montenegio 
or Albania ordinarily wear a picturesque costume and embossed arms. They 
engage themselves to foreign ministers through personal bonds revived from the 
days of feudalism, show a steadfast fidelity, and form among themselves a sort 
of close corporation. This institution, more ornamental than efficacious, has 
been spreading. It is in Syria and in the seaports of the Levant, as well as in 
Constantinople, that it has its greatest importance. It is maintained at Sofia, 
but the kavasses have been more and more reduced to the part of mere servants 
of the legations. Their presence however irritates the Bulgarian people, who 
are ticklish on the subject of their honor and impatient of the least trace of 
their ancient servitude. England has done away with hers, Italy and France 
have replaced the Montenegran costume by a livery. The Turkish kavasses 
wear a military costume. But is it not significant to see the Bulgaria repre- 
sentative at Constantinople keep kavasses also, after the fashion of not only the 
ministers of the Balkans, who have them also, but of European ambassadors? 
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occasion to discuss these rights never arose; but the courtesy and 
deference, the outward signs of respect that the Ottoman authorities 
always manifested toward the envoys of the Principality did not 
permit the supposition that they would not have considered their 
rights, if a case arose, as coming within the protection of inter- 
national law. Furthermore the Bulgarian ministers were never re- 
fused the right of protection and the exercise of authority which 
diplomatie agents generally have, by virtue of the law of nations and 
national legislation, over their citizens abroad. It was, for example, 
the oftice of the Bulgarian agency that issued the passports required 
by Bulgarian subjects for travelling or residing either abroad or in 
the Ottoman Empire. We observe that the Bulgarian law concern- 
ing nationality, which on the whole was similar to the French law, 
gave special facilities of naturalization to persons considered as 
ancient Bulgarian subjects, and who, for the most part, were actually 
citizens of Turkey. 

As for the authorities with which the Bulgarian diplomatic agent 
dealt, since 1882 the Porte recognized his right to treat directly 
with the Minister of Foreign Affairs. The Bulgarian representative 
also treated with the Grand Vizir, and directly with the Minister of 
Interior Affairs, for the simple and very practical reason that usually 
in this way he obtained much more rapid results. It may be said 
that there was on this point no fixed rule from which inferences 
inight be drawn. At any rate it was always directly and without an 
intermediary that the Bulgarian representative acted with the central 
authority ; it was not even rare to see him apply directly to the chief 
secretary of the Sultan. 

The Minister of Bulgarian Foreign Affairs organized the agency 
at Constantinople to suit himself. Thus he saw fit in November, 
1907, to re-establish the post of commercial agent at Constantinople 
which had existed five or six years previously and which the Govern- 
ment of Sofia, in the exercise of its full authority, had deemed ad- 
visable to close. The office was abolished without formality. It was 
reopened without applying for the assent of the Porte. A simple 
notice of the fact was given, and its receipt was acknowledged, with- 
out objection, in an ordinary diplomatic note to the Bulgarian 
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Minister of Foreign Affairs. The post of commercial agent is, how- 
ever, a mere inner wheel in the machinery of the Bulgarian diplo- 
matie agency, and was established for the purpose of relieving the 
chancellery, which was overworked through the continued increase 
of the commercial and economic interests of the citizens of the 
Principality in the principal towns of European Turkey. The com- 
mercial agent, M. Hamandgieff, formerly first secretary of the Bul- 
garian legation at Bucharest, was under the direct orders of the 
minister; it can not be doubted therefore that he possessed the char- 
acter of diplomatic agent. He attended principally to commercial 
affairs and passports, and enjoyed a certain autonomy, the Ottoman 
Government having authorized him to treat directly with the head 
police and customs officers, with the vali or prefect of Constanti- 
nople, as the minister treated with the executive departments. Bul- 
garia, however, had commercial agents not only in Constantinople ; 
but also in the large cities of the Empire, notably in Macedonia, at 
Salonica, Uskub, Seres, ete. These commercial agents performed 
fully the part of consuls; they had access to the local authorities, 
had a flag, a coat of arms, and sometimes kavasses; while they en- 
joved the respect due to consular officers.37 In fact the organization 
of the Bulgarian consular service in Turkey was, on the eve of Bul- 
garia’s independence, in a condition of disorder and experiment 
which finds its explanation in the uncertainties of the mutual situa- 
tion of the two states. But Turko-Bulgarian consular relations had 
given rise long before the independence to negotiations between the 
two governments, and no fact could be more significant, for the 
consuls have the double function of protection and authority, which 
implies the existence of two distinct sovereignties; the one which 
sends them and the one which receives them. These negotiations 
have just culminated in a convention, the text of which has not vet 
been made public; it is only known that it affirms the principle of 


37 Nevertheless certain incidents are to be noted: a dragoman of the Uskub 
commercial agency, a Turkish subject, was seized by the police for having taken 
part in a brawl; an American business man of Seres who replaced the absent 
consular agent, having unduly hoisted the Bulgarian flag was forced to take it 
down on the demand of local authorities. 
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equality, and that the Bulgarian consuls will not enjoy the benefit 
of the capitulations.** 

Whatever might have been the technical peculiarities which 
marked the outward workings of the negotiations between the two 
states, Turkey and Bulgaria negotiated and treated with each other 
through their representatives like two Powers entirely foreign to 
each other. After the Bulgarian war with Servia, in 1885, it is 
known that Turkey participated in the treaty of peace. It was 
a solitary instance. After that time Turkey negotiated and con- 
cluded several treaties with the Principality: — Postal and com- 
mercial conventions, a treaty of extradition on March 26/April 8, 
1904, and what is worthy of special notice, an offensive and defensive 
alliance, in 1903 an agreement relative to disarmament, and in 1904 
a convention for the suppression of the crimes of the bands in 
Macedonia. These were essentially political treaties, an effective 
recognition of diplomatic rights. 

This actual situation was not, however, willingly acquiesced in 
by Turkey, and the Principality had to win it by main force. A 
first incident occurred in 1881-1882. 

At that time the Bulgarian Government was struggling with con- 
siderable domestic difficulties. The Porte, then remembering that 
the Treaty of Berlin of July 13, 1878, made Bulgaria a vassal 
principality, created a special division in the Ministry of the In- 
terior, called the Bureau of Priviliged Provinces, and informed the 
representative of Bulgaria, M. Balabanoff, that he should thereafter 
apply to it. It was a manifest exaggeration and a wilful disregard 
of the physical and moral situation of Bulgaria to try to assimilate 
her to Liban or the Island of Samos. It was an error even in point 
of law; and the Government of Sofia replied very correctly, in a 
note of the 9th of March, 1882, that Bulgaria was not a privileged 
province, but an autonomous principality having special rights and 


38 On the other hand certain nations detached from the Ottoman Empire enjoy 
the ecapitulations in Turkey. This abuse, to which the Turks were rightly 
opposed, could not support a claim on the part of Bulgaria following the negotia- 
tions relative to independence, when at that very time the Young Turk party 
was negotiating a general abrogation of the capitulations. 
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interests and therefore entitled to a special representation. The 
Turkish Minister of Foreign Affairs addressed an appeal to Europe, 
hut the cabinets, little desirous of intervening in a situation which, 
prior to this incident, was developing peacefully, turned a deaf ear 
ty the appeal, and Turkey in a note of the 27th of September, 1882, 
declared that she would thereafter admit the correspondence of the 
Bulgarian envoys with the Department of Foreign Affairs, in order 
to facilitate, for the common good, the relations of the agency of the 
Prince with the Sublime Porte. 

It was a precisely similar incident that started the hostilities 
which culminated in the proclamation of independence. 

On the 12th of September, 1908, it was learned through a dis- 
patch of the Havas agency that the Bulgarian diplomatic agent at 
Constantinople, M. Guéchoff, had returned to Sofia on the order of 
General Paprikoff, Minister of Foreign Affairs of the Principality. 
This diplomatic incident was due to a fact of some moment; the 
Turkish Minister of Foreign Affairs, Tewfick Pasha, had invited 
the diplomatie corps to a dinner to which Mr. Guéchoff had not 
received an invitation; astonished at this oversight, the Bulgarian 
agent unofficially requested an explanation, but not having received 
a satisfactory reply, he referred the matter to his Minister: General 
Paprikoff immediately telegraphed him to leave Constantinople if 
an invitation was not forthcoming two hours before the dinner. Be- 
fore taking the Eastern express Mr. Guéchoff sent a letter to the 
Turkish Minister of Foreign Affairs to inform him that Bulgarian 
interests would be placed in the hands of a chargé d'affaires. On 
the other hand, the representative of the Porte at Sofia who was at 
that time about to rejoin his post, deferred his arrival in that city. 
The Bulgarian ageney and the commissariat remained simply in 
charge of subordinate officers during the course of negotiations. It 
is not to be wondered at that the Bulgarian Government should have 
so eagerly seized the pretext offered. At the time when it was think- 
ing of declaring its independence, it could not tolerate any infringe- 
ment of rights patiently acquired, precisely in the field where it is 
customary to look for the criterion of sovereignty. Without being 
obliged to display any special skillfulness of policy, Bulgaria had 
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only to permit events to follow their natural course and end in the 
result which the entrance of Bulgaria into the international com- 
munity had determined. In trying to take back previous conces- 
sions, the Government of the Sublime Porte exposed itself to an 
unforeseen back-stroke. Compelled to continue negotiations, to re- 
ceive Bulgarian plenipotentiaries and even to send for them, it im- 
plicitly accorded the vassal state the right to treat freely with it, 
which it had wished to contest. So that even before the recognition 
of the new state of things, Bulgaria had attained her diplomatic 
majority in the society of nations. The Powers in accrediting, one 
after another, ministers plenipotentiary to King Ferdinand, and 
Turkey in sending him, in the month of September, 1909, a diplo- 
matic representative in place of the former Imperial Commissioner, 
have only in fact given definiteness to a situation already more than 
outlined. Henceforth there are no Bulagrian diplomatic agents or 
agencies, and we can only speak of legations and ministers. 
* * * * * % * 

We have seen how Bulgaria freed herself of the Russian pro- 
tectorate and of Turkish suzerainty. Following out these ideas 
we should still have to speak of tribute, of the Roumelian contribu- 
tions and dues; but as these questions have only burdened the budget 
without affecting the free political action of Bulgaria, we will con- 
sider them from a financial point of view in reviewing the conquest 
of economic independence. 

G. ScEeLLe. 


(To be continued.) 
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EDITORIAL COMMENT 


THE CHINESE RAILWAY AND CURRENCY LOANS! 


The end toward which the policy of the United States has been 
directed in China under the present administration was expressed in the 
President’s second annual message to Congress in the following words: 

The policy of this government in these matters has been directed by a desire 
to make the use of American capital in the development of China an instrument 
in the promotion of China’s welfare and material prosperity without prejudice to 
her legitimate rights as an independent political power. 


The completion of the loan for the construction of a system of trunk 
lines in central China, known as the Hukuang Railway Loan, and the 
signature of the loan for the reform of the Chinese currency and the 
industrial development of Manchuria mark substantial progress in the 
working out of this policy. 


1 See editorial in this JouRNAL, Vol. 4, p. 687. 
[705] 
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The results in the two cases were attained in different ways. In the 
case of the Hukuang Loan the United States found itself opposed by a 
formidable combination of three of the most powerful financial groups 
in the world supported by three of the most powerful governments. 

The United States claimed that it had the right, based upon the 
written engagement of the Chinese Government, to participate in the 
construction of the railway on equal terms with the other Powers. More- 
over, when it became apparent that the revenues pledged in connection 
with this railway project vitally affected the national reforms in which 
this country was deeply interested and that the governments whose na- 
tionals held this loan would have a certain direct interest in the carrying 
out by China of the reforms in question, the importance of American 
participation in the enterprise was the more evident. 

The demand for recognition of the rights of the United States was 
first made to the Chinese Government and refused on the ground that 
matters had already proceeded so far toward the completion of the 
contract with the other Powers that it was too late to consider the 
admission of the United States. This objection having been overcome 
and the consent of the Chinese Government secured, after months of 
negotiation the claim of the United States to equal participation with 
the other Powers in all respects, including the supplying of funds, engi- 
neers and materials, was admitted by the foreign financiers and govern- 
ments concerned. 

When this state had been reached, about a year ago, further progress 
with the loan was obstructed by local opposition to the foreign enter- 
prise by the Chinese Provinces. All these obstacles having finally been 
happily overcome, the loan agreement with China was jointly signed on 
May 20th by the financiers of the United States, France, Germany, and 
Great Britain and the work of construction will be immediately begun. 

In the case of the currency loan the Chinese Government first applied 
to the United States because of the interest which this country was 
known to take in the reform, and doubtless also because of the fact that 
financial assistance for such a project had some years ago been sought 
and proffered in the United States. Having in mind, however, the posi- 
tion which the American Government had taken in respect to participa- 
tion in the Hukuang Railway Loan and mindful likewise of the vital 
importance of the cooperation of all the Powers having important com- 
mercial and vested interests in China in the working out of the cur- 
rency reform, the opportunity was seized by Secretary Knox to forward 
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the general policy of equal opportunity which has always been so strongly 
advocated by the United States, since the time of John Hay, and the 
door was opened with China’s consent to the financiers of the other 
Powers already associated with the United States in the railway loan. 

America has frequently been criticised abroad, and especially in the 
Far East, for seeking to exert in China an influence out of all proportion 
to the importance of its vested interests. By the successful completion 
of the two loans above referred to the United States has now for the 
first time such a substantial interest in the material development of 
(hina and in the revenues which have been hypothecated as security for 
the loans as to give it more than a moral right to have a voice in all ques- 
tions affecting China’s welfare. In addition, those interests have been 
so associated with the interests of other leading Powers by common 
financial ties that it is to the interest of all alike to join in maintaining 
the political integrity of China and to unite in sympathetic and practical 
cooperation for the peaceful development of the Chinese Empire. For 
as Secretary Knox has well said, “ Where nations invest their capital they 
are intent upon preserving peace and promoting the development of 
natural resources and the prosperity of the people.” 

The first step only has been taken on the road to the essential mone- 
tary and fiscal reforms of the Chinese Empire, but it has been a long 
and practical step and the interests of the Powers have been so united 
as not only to secure an open door for the commerce of all the world 
hut virtually to neutralize the whole broad field of China’s industrial and 


fiscal enterprises. 


THE PONTIFICAL LETTER OF JUNE 11, 1911, ON INTERNATIONAL PEACE. 


In a moment of despair and darkness, in the midst of the Crimean 
war, the late John Bright impressively and solemnly declared that “ the 
Angel of Death has been abroad throughout the land; you can almosti 
hear the beating of his wings.” Were he alive today and could he 
speak from his place in the House of Commons, he would vary his 
beautiful and poetic figure by declaring, no less solemnly and im- 
pressively, that “the Angel of Peace is abroad throughout the land; you 
can almost hear the beating of his wings.” For, on the 11th day of 
June in the year of our Lord one thousand nine hundred and eleven, 
Pope Pius X voiced the hopes and aspirations of a struggling humanity 


TOs THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


by a pronouncement in favor of peace, addressed not merely to the mem- 
bers of the Church universal, but to the enlightened of all countries, and 
assumed the moral leadership of the world. What we have, as it were, 
whispered in the closet, he has proclaimed from the housetop, and in a 
Pontifical letter,‘ as simple as it is sincere and touching, addressed to 
the Papal Delegate to the United States, he has not only shown the 
Church to be mindful of its divinely appointed mission, but has proved 
himself in fact the worthy representative of Him whose mission was 
peace. The present Pope does not live in the past; he sees the world 
as it actually is, in which * vast armies, instrumentalities most destructive 
of human life, and the advanced state of military science protend wars 
which must be a source of fear even to the most powerful rulers.” 

Such being the fact, those who would better the world are indecvu 
worthy of encouragement and commendation, and that even although 
their efforts do not of themselves change the stern realities of life, for, 
to quote the Pope’s own words, “ to compose differences, to restrain the 
outbreak of hostilities, to prevent the dangers of war, to remove even 
the anxieties of so-called armed peace, is, indeed, most praiseworthy, and 
any effort in this cause, even although it may not immediately or wholly 
accomplish its purpose, manifests nevertheless a zeal which can not but 
redound to the credit of its authors and be of benefit to the State.” 
Wherefore, he says, ““ We most heartily commend the work already begun 
which should be approved by all good men and especially by Us, holding, 
as We do, the Supreme Pontificate of the Church, and representing Him 
Who is both the God and the Prince of Peace; and We most gladly lend 
the weight of Our authority to those who are striving to realize this most 
beneficent purpose.” The goal may indeed be distant, but however dis- 
tant, the Pope is not discouraged for he expresses the belief that the 
leaders of the movement, possessed of ability and versed in the conduct 
of state affairs, “ will construct in behalf of a struggling age a royal road 
for the nations leading to peace and conciliation in accordance with the 
laws of justice and charity.” The cause and its leaders are not only 
performing a great and meritorious work for which they deserve and 
receive commendation, but the Pope himself solemnly pledges his prayers 
to Almighty God that “ He may be gracious to those who are furthering 
peace amongst the peoples and may grant to the nations, which with 
united purpose are laboring to this end, that, the destruction of war and 
its disasters being averted, they may at length find repose in the beauty 
of peace.” 


EDITORIAL COMMENT 


In the middle ages, the most powerful of emperors, barefoot and 
penitent, humbled himself before the Vicar of Christ; within the past 
generation, the man of “ blood and iron” who had unified a Germany 
torn by a thousand years of dissension and armed conflict, went, as it 
were, to Canossa; in our own day, and in a higher sense, the world bows 
before the Pontiff true to his mission, armed only with the sword of the 
Spirit and the breast-plate of righteousness. 


THE CHAMIZAL ARBITRATION AWARD. 


The editorial comment of this Journat for October, 1910,’ noted 
the submission of the Chamizal boundary dispute between the United 
States and Mexico to arbitration. As stated in that editorial, the 
tract in dispute comprises an area of about six hundred acres between 
the channel of the Rio Grande as it ran in 1852, the date of the sur- 
vey by Commissioners Emory and Salazar, and the present channel, 
which at this point runs considerably farther to the south. ‘The tract 
is and during the process of its formation always has been physically 
and geographically a part of the city of FE] Paso, Texas, and about six 
thousand of the forty thousand inhabitants of the town now make their 
homes upon it. Mexico submitted a claim to the tract to the Interna- 
tional Boundary Commission in 1894, but the Commissioners were 
unable to agree; the issue at that time being as to whether the change 
of channel was due to erosion or avulsion. By virtue of the treaty 
between the United States and Mexico of June 24, 1910? the case 
was again sent before the International Boundary Commission, which 
was enlarged for the purpose of the consideration and decision of this 
case only by the addition of a third commissioner, a Canadian jurist, 
selected by the two governments acting in common accord. The Com- 
tiission thus constituted consisted of the Honorable Eugene Lafleur, 
of Montreal, Canada, Presiding Commissioner; Brigadier-General 
Anson Mills, retired, American Commissioner, and Senor Don F. B. 
Puga, Mexican Commissioner. The treaty provided for the presenta- 
tion of case, countercase and written and oral arguments, and for 


1 Vol. 4, pp. 925-930. 
2 Printed in SUPPLEMENT, April, 1911, p. 117. 
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representation of each government by an agent and counsel. The United 

States was represented by William C. Dennis, Esq., as agent; Walter B. 
Grant, Esq., of Boston, Massachusetts, counsel, and Richard F. Burgess, 
Esq., of El Paso, Texas, associate counsel. Mexico was represented by 
Senor Joaquin D. Casasus, former Mexican Ambassador at Washington, 
as agent; W. J. White, Esq., of Montreal, Canada, as counsel, and 
Seymour Thurmond, Esq., of El Paso, Texas, as assistant counsel. 

The treaty of June 24, 1910, provided that the Commission should 
sit for the trial of the Chamizal Case at El] Paso, Texas, or Ciudad 
Juarez, Mexico, as might be most convenient. By informal agreement, 
all sessions were held in the Federal Court-room at El Paso. The first 
session was held, as provided in the Supplementary Protocol,*® on May 
15, 1911, and the decision, which appears in this number of the 
JOURNAL,* was handed down on June 15, 1911. 

* For an intelligent understanding of the issues, it is necessary to bear in 
mind certain important provisions of the boundary treaties between the 
United States and Mexico. Article V of the Treaty of Guadalupe-Hidalgo 
provides that the boundary line between the two republics shall run * up 
the middle ” of the Rio Grande “ following the deepest channel.” Article 
I of the Gadsden Treaty of 1853 reiterates the provision that the line 
shall run “ up the middle ” of the Rio Grande. The treaty of Guadalupe- 
Hidalgo also provides for commissioners “to run and mark the said 
boundary in its whole course to the mouth of the Rio Bravo del Norte ” 
and provides that the commissioners shall keep journals and make plans 
and that “the result agreed upon by them shall be deemed a part of 
this treaty.” The Gadsden Treaty contains similar provisions. Articles 
I and II of the Boundary Convention of 1884 play such an important 
part in the decision of the case that it seems advisable to quote them in 
full. They are as follows: 


ARTICLE I, 


The dividing line shall forever be that described in the aforesaid treaty and 
follow the center of the normal channel of the river: named, notwithstanding 
any alteration in the banks or in the course of those rivers, provided that such 
alterations be effected by natural causes through the slow and gradual erosion 
and deposit of alluvium and not by the abandonment of an existing river bed 
and the opening of a new one. 


3 Printed in SUPPLEMENT, April, 1911, p. 120. 
4See JUDICIAL DECISIONS, infra, p. 782. 
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ARTICLE II. 


Any other change, wrought by the force of the current, whether by the cutting 

) of a new bed, or when there is more than one channel by the deepening of an- 
other channel than that which marked the boundary at the time of the survey 

made under the aforesaid treaty, shall produce no change in the dividing line 

as fixed by the surveys of the International Boundary Commission in 1852; but 

the line then fixed shall continue to follow the middle of the original channel 

bed, even although this should become wholly dry or be obstructed by deposits. 


The principal contentions submitted to the tribunal on behalf of 

Mexico were as follows: 1. That the treaties of 1848 and 1853 estab- 

lished a fixed and invariable line, unchanged by any mutation in the 

course of the Rio Grande; 2. That the treaty of 1884 was not retroactive 

and, therefore, had no application to the case inasmuch as the greater part 

of the Chamizal tract was admittedly formed prior to its signature; 3. 

That in any event the treaty of 1884 provided for only two alternates, 

y i. ¢., “slow and gradual erosion and deposit of alluvium” and “ the 

cutting of a new bed,” and that rapid, violent and intermittent change at 

KE! Chamizal did not fall into either of these categories. Therefore, the 

treaty of 1884 was not applicable to the change at El Chamizal, which 

necessitates an examination of the rules of international law; 4. That 

the ordinary rules of international law with respect to accretion and 

avulsion had no application to the change in question because the Rio 

Grande was not a river in the legal sense of the word, but a torrential 

stream; and, finally, Mexico denied any prescriptive title in the United 
States. 

The United States maintained: 1. That the treaties of 1848 and 
1853 established a fluvial boundary; 2. That the treaty of 1884 was 
retroactive; 3. That while it is true as claimed by Mexico that the 
treaty of 1884 provided for only two categories of changes, these two 
categories embraced all changes taking place on the river, all erosive 
changes, where there was no question of the cutting of a new bed being 
embraced within the first category, i. ¢., “slow and gradual erosion and 
deposit of alluvium.” The treaty of 1884 therefore applies to the 
change in question and the boundary line continues to follow the chang- 
ing channel of the river; 4. That even assuming the correctness of the 
Mexican contention that the treaty of 1884 does not apply to the change 
in question, the result would be the same inasmuch as the ordinary rules 
of international law governing avulsion and erosion would apply since 
the Rio Grande is a river in every sense in which that term is used and 
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not a mere torrential stream; and, finally, the United States claimed 
title to the tract by prescription. 

"The opinion of the Presiding Commissioner holds: 1. That the 
Mexican claim to a fixed and invariable boundary line is inadmissible 
and the American contention that the treaties of 1848 and 1853 establish 
a fluvial boundary is sustained; 2. It sustains the contention of the United 
States that the treaty of 1884 is retroactive. Upon both tlrese points 
the Mexican Commissioner filed a clear-cut dissenting opinion.® 3. The 
opinion holds that the possession of the United States “‘ was not of such 
a character as to found a prescriptive title.” On this point alone all 
the Commissioners concur. 4. As regards the further construction of 
the treaty of 1884, the Presiding Commissioner apparently assumes that 
this convention is applicable to the change at El Chamizal. He holds 
that the changes in the river from 1852 to 1864 “ were caused by slow 
ond gradual erosion and deposit of alluvium within the meaning of 
Article I of the convention of 1884,” * and therefore the boundary moved 
with the river; further, “ that all the changes which have taken place in 
the Chamizal district from 1852 up to the present date have not resulted 
from any change of bed of the river.”* He holds, however, that the 
changes from 1864 to 1868, although resulting from “ the degradation of 
the Mexican banks and the alluvial deposits formed on the American 
banks,” * were of such a nature that they “can not by any stretch of the 
imagination or elasticity of language be characterized as slow and gradual 
erosion,” ®° and, further, that inasmuch as the changes which occurred in 
that year (1864) did not constitute slow and gradual erosion within the 
meaning of the convention of 1884, the balance of the tract (i. e., that 
portion which accreted after 1864) should be awarded to Mexico. The 
opinion holds that it is not within the province of the Commission to re- 
locate the line of 1864, “‘ inasmuch as the parties have offered no evidence 
tc enable the Commissioners to do so.” 7° The Presiding Commissioner 
and the Mexican Commissioner join in the following award: 

Wherefore the Presiding Commissioner and the Mexican Commissioner, con- 
stituting a majority of the said Commission, hereby award and declare that the 


5 Judicial Decisions, p. 826. 
6 Id., p. 807. 
7Id., p. 808. 
p. 808. 
91d., p. 809. 
10 Jd., p. 812. 


| 
SC 

| 


EDITORIAL COMMENT 713 


international title to the portion of the Chamizal tract lying between the middle 
of the bed of the Rio Grande, as surveyed by Emory and Salazar in 1852, and 
the middle of the bed of the said river as it existed before the flood of 1864, is 
in the United States of America, and the international title to the balance of 
the said Chamizal tract is in the United States of Mexico.1! 


The American Commissioner filed a vigorous dissenting opinion from 
so much of the opinion and award “ as assumes to segregate the Chami- 
zal tract and to divide the parts so segregated between the two nations 
and * * * which holds that a portion of the Chamizal tract was 
not formed through slow and gradual erosion and deposit of alluvium 
within the terms of the treaty of 1884.” '* The American Commissioner 
maintains in his dissenting opinion that the Commission was wholly with- 
out jurisdiction to divide the tract between the two parties inasmuch 
as a question as to the international title to the tract as a whole was 
submitted by the convention of June 24, 1910 (Articles I and III), 
and because both parties had stated the issue before the tribunal to be 
whether the line should be drawn through the channel of 1852 or the 
present channel, and neither party had suggested the possibility of a 
division of the tract. He observes: 


Even in ordinary tribunals of general jurisdiction it is regarded as a dan- 
gerous practice for the court to award a decree not solicited or endorsed by 
counsel for either party. Is not this danger accentuated when an international 
tribunal which has no powers except those conferred upon it by the terms of the 
submission under which it sits assumes to raise and answer a question never 
suggested by the parties in the course of negotiations extending over fifty years, 
and not indorsed by either party in argument when suggested from the bench? 
Particularly is this true when it can be asserted without fear of contradiction 
that if there had been the slightest idea in the minds of the negotiators of the 
treaty of June 24, 1910, that it was susceptible of the construction which has 
been placed upon it by the majority of the Commission, the possibility of such 
an unfortunate result would have been eliminated in eve: more precise and 
affirmative language.13 


The American Commissioner is furthermore of the opinion that the 
majority of the Commission in declining to accept the construction which 
hoth parties had placed upon the convention of 1884 that it embraced 
only two alternatives, namely, slow and gradual erosion and deposit of 
alluvium and the cutting of a new bed, and in importing within the 


1 p. 812. 
12 p. 813. 
13 Id., p. 814. 
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terms of the treaty a tertium quid, 1. e., rapid and violent erosion, some- 
thing unknown both to the treaty and to the common law, had again de- 
parted from the terms of the submission. The American Commissioner 
draws attention to the fact that during the cours: of the argument the 
Presiding Commissioner intimated to counsel for the United States that 
it was scarcely desirable to pursue the argument upon this point further 
since both parties seemed agreed that the convention of 1884 embraced 
but two classes of changes. Finally, the American Commissioner was of 
the opinion that it would be totally impossible to locate the channel of 
1864 and that the award was, therefore, “ vague, indeterminate and un- 
certain in its terms and impossible of execution.” 
He concludes his opinion by saying: 
The present decision terminates nothing, settles nothing. It is simply an invi- 


tation for international litigation. It breathes the spirit of unconscious but 
nevertheless unauthorized compromise rather than of judicial determination.14 


The agent of the United States upon his own motion, subject to the 
consideration and action of his government, filed a protest '° against the 
decision and award on the ground that it amounted in various respects 
set forth by him to a “ departure from the terms of submission ; ” because 
it was “ impossible of application ;” because it fails in certain respects to 
state the reasons upon which it is based as required by the terms of sub- 
mission, and, finally, because of “ essential error of law and fact.” 


DIAZ AND MEXICO. 


The recent events in Mexico, culminating in a civil war and the 
overthrow of President Diaz and the massing of an American army 
corps on the confines of Mexico, are too important to be dismissed in an 
editorial comment. A leading article will be devoted to the subject in a 
future number; but it may not be inappropriate at this time, and in this 
way, to call attention to the fundamental mistake of the unfortunate ex- 
president, which resulted in the fall of his government and in his exili 
from the country for which he had labored so long and successfully and 
launched upon the path to greatness. The mistake in question was his 
continuance in power, to obtain which he consented to the amendment of 
the Constitution so as to enable him to retain the presidency. 


14 Jd., p. 826. 
-15Jd., p. 832. 
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General Diaz seems at one time to have been in favor of the non- 
eligibility of a retiring president, and in 1878 he secured an amendment 
forbidding the re-election of the president or of the governors of the 
States for the next succeeding term. At the expiration of his first presi- 
dency in 1880 he quietly withdrew from office. In 1884 he was re- 
elected president, as the amendment only forbade two continuous terms. 
The prosperity of the country was so great under his second term, and 
President Diaz was considered so indispensable to the nation, that the 
amendment was repealed in order to enable him to succeed himself, and 
from 1884 until May 25,1911, the veteran president remained in power. 
Yet, keen observers, familiar with local conditions, regarded this action 
on the part of Diaz, while freely admitting his patriotism and the great 
services which he rendered to his country, as a great mistake. Thus, in 
1909, General John W. Foster, who had been American Minister to 
Mexico during the seven eventful years of General Diaz’s rise to power. 
and who was as familiar with Mexican conditions as he was with Presi- 
dent Diaz’s hopes and ambitions, expressed the following measured judg- 
ment in his Diplomatic Memoirs. 

During the twenty-six years of Diaz’s presidency, General Foster said 
that: 


The country has enjoyed unparalleled prosperity, and it was natural that the 
inhabitants who had been so greatly benefited by his administration should wish 
to continue him in power. But I regard it as mistaken statesmanship to have 
so long yielded to their desire. In reviewing the history of Mexico and the other 
independent Spanish-American States, we have seen that the chief cause of their 
frequent revolutions has been the effort to change their presidents. The transfer 
of the administration by the peaceful and constitutional methods has proved in 
many instances a failure. This has been the case particularly in Mexico. 

It would have been a wise and patriotic act for General Diaz to have retired 
from the Presidency at the end of his second term, leaving the prohibitive clause 
of the Constitution in foree. He would then have been in a position to guar- 
antee a peaceful election of a successor and a continuance of the good order and 
prosperity which he had established. The people also might have had an oppor- 
tunity to test their ability to conduct the government by means of a free and 
untrammeled exercise of the electoral franchise, a condition as yet unknown in 
Mexico. The benevolent autocracy under his administration has resulted in 
great prosperity for the country, but it has done little to educate the masses of 
the people in their duties under a republican government. 

The biographer of Pericles, the greatest of the republican rulers of Athens, in 
describing the disorders which followed his death, makes this comment: “In 
his determination to be the foremost man in the city, he left no room for a 
second. * * * Under his shadow no fresh shoots sprang. He taught the 
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people to follow him as leader, and left no one behind to lead them; he de- 
stroyed their independence — or at least the mutual play of opposite forces — 
and when he died came ‘the deluge.’ There was no one who could succeed 
him. A democracy without great men is a dangerous democracy.” 

Let us hope this will not be the experience of Mexico following the death of 
President Diaz.1 

In his exile, the unfortunate ex-president may well recall with bitter- 
ness the maxim: “Count no man happy until he is dead.” 


GEORG JELLINEK. 


In the recent death, January 13, 1911, of Professor Georg Jellinek, of 
the University of Heidelberg, the students of political science have sus- 
tained an irreparable loss. This eminent publicist was not only one of 
the leading authorities of the world on political science, but he was also 
the recognized head of the juristic school of political thought in Germany. 

Georg Jellinek was born in Leipzig in 1851. He was the son of 
Adolp Jellinek, an Austrian Jewish rabbi, who was at once a famous 
preacher and one of the most important theologians of his day. 

After extensive studies in history, literature, philosophy, political 
economy, and jurisprudence at Leipzig, Vienna, and Heidelberg, the 
young student Jellinek accepted a position in the Austrian administra- 
tive service in 1874. But he soon left the employ of the Austrian Gov- 
ernment in order to devote himself wholly to scientific study and produc- 
tion. Having qualified as a member of the Faculty of Law at the 
University of Vienna in 1879, he was appointed Professor of Political 
Science (Staatsrecht) at Vienna in 1883. In 1889 he accepted a simi- 
lar position at Basel, but was called to Heidelberg in 1891, where he 
proved himself a worthy successor of the great Bluntschli. 

The following are the most important of Professor Jellinek’s works 
in the order of their publication : 

Die sozial-ethische Bedeutung von Recht, Unrecht und Strafe (1878) ; 
Die rechtliche Natur der Staatenvertrige (1880); Die Lehre von den 
Staatenverbindungen (1882); Gesetz und Verordnung (1887); System 
der subjektiven éffentlichen Rechte (1892); Adam in der Staatslehre 
(1893) ; Die Erklarung der Menschen und Biirgerrechte (1895); Das 


1 Diplomatic Memoirs, 1909, Vol. I, pp. 106, 107. 
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Recht der Minoritdten (1898) ; Das Recht des modernen Staates (1900, 
Bd. I) of which a second revised edition appeared in 1905. 

J The last-named work is the magnum opus for which Professor Jelli- 

nek’s students were always impatiently waiting, and concerning the prob- 

able completion of which they were frequently asking. To the usual 

query put to him by one of his students in 1894, he replied “ Oh, in ten 

years, perhaps.” 

This is not the place to appraise the value of this great scholar’s work 
as a whole or to estimate critically the relative importance of his contri- 
butions to political science; but it may be appropriate to call attention to 
the fact that such studies as Die rechtliche Natur der Staatenvertrige 
and Die Lehre von den Staatenverbindungen have a special interest and 
importance for the student of international law. There is scarcely a 
work bearing on these subjects in which these studies are not cited, and 
his views have greatly influenced the development of our science, as of 
’ political science in general. Das Recht des modernen Staates represents 
the goal of Professor Jellinek’s efforts—the summary of his many 
notable achievements. It is a storehouse of condensed learning, a model 
of scientific method, a masterpiece of juristic research. 

In intention this work merely forms the first volume of a more ex- 
tended treatise on Allgemeine Staatslehre. It is to be hoped that Pro- 
fessor Jellinek has left manuscript or notes in such shape that the re- 
mainder of this valuable treatise may soon be published. 

But Jellinek was not merely a great publicist. If he did more than 
perhaps any other single individual, at least in our day and generation, 
to raise politics in the wider sense to the dignity of a true science, he was 
also the personal guide and inspiration of a host of talented students in 
) the difficult paths of genuine scholarship. 

He was a rare lecturer. A master of method and technique, he never 
failed to hold the unflagging attention of his audience. He always 
spoke with an enthusiasm and a zeal which aroused almost equal fervor 
and interest in his hearers. 

Yet amusing and relaxing incidents were not wanting. Some of his 
students will recall the perplexed Dienstmann who once appeared at the 
door of his classroom and stood there as though nailed to the spot. Upon 
hearing the stern command, “ Hieraus mit dir” (out with you) of the 
apparently enraged professor, the bewilderment of the man-servant 
changed to sudden fright, followed by a hasty retreat. For a moment 
the class believed the professor’s anger genuine, but it soon dawned upon 
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us that it was a mere outburst of German humor, and all joined in a 
hearty laugh over the poor fellow’s discomfiture. 

Professor Jellinek’s fame as a teacher and publicist drew to Heidel- 
berg students from nearly all quarters of the globe. His seminary was 
probably one of the most cosmopolitan in Europe. The one attended by 
the writer consisted, if memory serves aright, of a Polish duke, the son 
of a Turkish ambassador, a Servian, a Bulgarian, one or two Japanese, a 
few Russian Jews, several Swiss and Austrians, three Americans, and 
possibly half a dozen Germans. 

It was in truth a rare gathering of choice spirits. The utmost free- 
dom of discussion and debate prevailed. “ How is it in Japan, in Swit- 
zerland, in Russia, in America?” the professor would ask. Each made 
his contribution to the common stock. No detail was too small, no idea 
too crude, no thought or expression too obscure or involved to be eagerly 
grasped, analyzed, weighed or condensed and made to do its proper 
work by the master’s keen, penetrating, profound intellect. 

To those whom he admitted to his intimacy, Professor Jellinek also 
revealed the charm of a rich and rare personalty. Always accessible, can- 
did, and outspoken, he showed an expansive and lovable nature. In the 
sanctuary of his own study or in the course of promenades among the 
l.vely environs of Heidelberg, he manifested interest in small things as 
well as great, canvassed the personal tastes and experiences of his favor- 
ite students, exhibited an affectionate and even tender solicitude for 
their welfare, and spurred them on to noble achieyement. 


PRESIDENT TAFT ON INTERNATIONAL PEACE 


For more than a year past President Taft has expressed himself 
strongly in favor of international peace and the means and instrumentall- 
ties by which peace, which fortunately exists between nations, may be 
preserved. From theoretical advocacy of the cause, he is now endeavor- 
ing to conclude treaties with foreign nations, especially Great Britain, 
France and Germany, by which the contracting parties pledge themselves 
to the peaceful settlement of all international controversies which may 
arise between them, so that war, if not wholly unthinkable, will be at 
least a remote possibility between these various countries. 

It was to be expected that his training as a lawyer would prejudice 
him in favor of that mode or adjusting disputes which the common sense 
ot mankind has adopted within national lines; that his experience as a 
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| Federal judge, passing upon questions to which citizens of different 


States were parties, would show him the ease with which State lines 


’ could be eliminated from the controversy if only the litigants wished 
judicial settlement. His experience as Secretary of War had no doubt 
shown him the large and constant preparation made for possible rather 
than probable wars which every reasonable man hoped to avoid, and the 
ast sums of money spent upon equipment which it was hoped would 
never be used and which in all probability will not be used, no doubt 
caused him to revert to his training as lawyer and judge in order to see 
if the conflicts which many feared could not be averted by peaceable 


means. 


Ip one sense of the word, the President’s attitude is not at all strange 
or surprising, because the views which he expressed are undoubtedly 
those held by the majority of law-abiding American citizens; but it is 
remarkable that the chief executive of a country, even an American 
) president, should seek to raise international peace to the rank of a public 


issue and should devote not merely a large portion of his scant leisure to 


New York City, March 22, 1910: 


wossible as it is from the larger aspect unreasonable. 
said in his address before the American Peace and Arbitration League in 


the elaboration of plans for peaceful settlement of international disputes, 
but should on publie occasions, at banquets, before peace societies, in 
commemorative addresses, addresses on national holidays, such as Deco- 
ration Day, and before veterans of the Civil War, proclaim the advant- 
ages of international peace, and call upon his immediate audience and 
the general public to aid him in rendering the resort to force as im- 


As the President 


The truth is that the subject does not offer much opportunity for variety. 
J We are all in favor of virtue; we are all in favor of goodness, and we are all in 
favor of peace; and as peace can be best maintained by arbitration and concili- 
ation, of course we are in favor of it,— in favor of resorting to arbitration 
rather than to war. I say we all are, but I know there are some gentlemen 
who * * * favor war as a necessary treatment of a nation in order to de- 
velop its finest qualities, and I am not disposed to say that as we look back in 
history, some of the most dreadful wars in history, notably that of our Civil 
War, could hardly have been avoided if we were to accomplish the good which 
that war did accomplish. But as a general thing we are all opposed to war, 
because war is hell. And when you have said that, and said that any means of 
avoiding it by arbitration or conciliation is to be sought, it seems to me that it 
is difficult to arouse a controversy on the subject. 


After speaking of the expense of war and the humiliation of defeat, 
and advocating a permanent court of arbitration to which all controver- 
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sies can be referred, the President referred to arbitration treaties and 
made the following pronouncement which is likely to prove epoch-making 
in the matter of treaties of arbitration: 

I have noticed exceptions in our arbitration treaties, as to reference of ques- 
tions of honor, of national honor, to courts of arbitration. Personally, I do 
not see any more reason why matters of national honor should not be referred to 
a court of arbitration any more than matters of property or matters of national 
proprietorship. 

1 know that is going further than most men are willing to go, but as among 
men, we have to submit differences even if they involve honor, now, if we obey 
the law, to the court, or let them go undecided. It is true that our courts can 
enforce the law, and as between nations there is no court with a sheriff or a 
marshal that can enforce the law. But I do not see why questions of honor may 
not be submitted to a tribunal supposed to be composed of men of honor who 
understand questions of national honor, to abide by their decision, as well as any 
other question of difference arising between nations. 


In an important address delivered at the banquet of the American 
Society for Judicial Settlement of International Disputes, held at Wash- 
ington on December 17, 1910, the President took a long step in advance. 
In the first place he stated that, in his opinion, the establishment of @ 
permanent court of arbitration was the only means of reducing armament. 
In the next place, he declared himself ready to negotiate with the na- 
tions treaties of arbitration in which vital interests and questions of 
henor should be included, an offer which was eagerly accepted by Great 
Britain and France and which led to the negotiation of the general treaty 
with Great Britain which is shortly to be submitted to the Senate for its 
advice and consent. The exact language of the President, however, 
should be quoted: 

I am strongly convinced that the best method of ultimately securing disarma- 
ment is the establishment of an international court and the development of a 
code of international equity which nations will recognize as affording a better 
method of settling international controversies than war. We must have some 
method of settling issues between nations, and if we do not have arbitration, 
we shall have war. Of course, the awful results of war with its modern arma- 
ments and frightful cost of life and treasure, and its inevitable shaking of 
dynasties and governments, have made nations more chary of resort to the sword 
than ever before; and the present, therefore, because of this, would seem to be 
an excellent time for pressing the substitution of courts for force. 


After expressing himself in favor of the international prize court and 
urging the establishment of the court of arbitral justice, and stating 
positively that the actual settlement of disputes by courts of arbitration 
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is the best means of advancing the cause, the President concluded this 
part of his address with an offer to conclude unrestricted treaties of 
arbitration : 

If now we can negotiate and put through a positive agreement with some great 
nation to abide the adjudication of an international arbitral court in every 
issue which can not be settled by negotiation, no matter what it involves, whether 
honor, territory, or money, we shall have made a long step forward by demon- 
strating that it is possible for two nations at least to establish as between them 
the same system of due process of law that exists between individuals under a 


government. 


In the’ interval between March and December, the President’s views 
seem to have crystallized. He no longer expressed himself as theoretically 
in favor of peace and arbitration, but he shows by apt illustration the 
benefits which international courts would produce and the prerequisites 
to the successful operation of such courts. That is to say, the establish- 
ment of an international court tends to disarmament, and that as a pre- 
requisite to the successful operation of such a court a code of interna- 
tional equity must be created, and that to supply the court when created 
and endowed with a code of equity, unrestricted treaties of arbitration 
must be concluded which bind nations to submit their controversies when 
and as they arise. 

A few months later, President Taft delivered an address at Arlington 
Cemetery on Memorial Day (May 30,1911). It would have been natural 
on such an occasion even for a pacifist to deal gently with war, to speak 
of the benefits which follow in its train, to justify the war for the 
preservation of the Union, and to eulogize the heroic dead. Not so 
President Taft. President Taft was not unmindfv] of the services ren- 
dered by the soldiers in the Civil War, but he is oppressed by the loss 
of life and is anxious to prevent war in the future, with its needless 
sacrifice of life, energy and national resources. He said: 

As we stand, however, in the presence of the dead on this beautiful May 
morning and seek to realize and enjoy the essence of patriotism which, like in- 
cense, steals into the atmosphere of this sacred spot, we find ourselves slipping 
into a conception of war as necessary to human development, the making of 
human character and the exhibition of the highest human ideals. We lose sight 
of the cruelty, the carnage, the arousing of the most brutal passions, the in- 
difference to human suffering, the meanest human ambitions, the ghoulish cor- 
ruption and al the other wickedness that follows in the trail of war, and we 
think only of the calm spirit of supreme self-sacrifice that ennobled the brave 
soldier who lost his life in the shock of battle and who rests peacefully with his 
comrades in these beautiful shades. 
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Of course, it is necessary that we should have sin and temptation if we would 
have exhibitions of virtue which resist them, but is that a reason for favoring 
either temptation or sin? Of course, in order that we should know the existence 
and power of the highest traits of the human soul we must have human tragedies, 
but certainly no one would promote a tragedy for the purpose of furnishing to 
the world proof of the existence of such traits. Strive as we may to prevent or 
destroy them, we shall have sin and wickedness and temptation and tragedy 
enough, as a school of experience, development and demonstration of human char- 
acter. The same answer must be made to those who permit themselves to 
advocate war as a necessary experience in the development of man. 


* 7 * * * * * 


Far be it from me to minimize in any way by these suggestions the debt we 
owe to the men buried here who carried on the successful struggle that resulted 
in the abolition of the cancer of slavery and which seemed ineradicable save by 
such an awful slaughter of the brightest and bravest and best of the nation’s 
youth and manhood. 

I shall not stop to discuss whether it might have been possible to accomplish 
the same great reform by milder methods. Whether that be true or not, the 
supreme sacrifice of these men, who lie about us, in the cause of advancing 
humanity can never be lessened or obscured by such a suggestion. But the 
thought at which I would but hint this morning is that even in the hallowed 
presence of these dead, whose ideals of patriotism and love of their countrymen 
it needed a war to make everlastingly evident, we should abate no effort and 
should strain every nerve and avail ourselves of every honorable possible device 


to avoid war in the future. 

I am not blind to the aid in creating sturdy manhood that the military dis- 
cipline we see in the standing armies of Europe and in the regular army of this 
country furnishes, nor do I deny the incidental benefits that may grow out of 
the exigencies and sequels of war. But when the books are balanced, the awful 
horrors of either internecine or international strife far outweigh the benefits 
that may be traced to it. 

Let us leave this beautiful City of the National Dead, therefore, with the 
deepest gratitude to the men whose valorous deeds we celebrate, and whose 
memories we cherish, with the tenderest appreciation of the value of the examples 
they set, but with a determination in every way possible, consistent with hon- 
esty and manly and national self-restraint, to avoid the necessity for the dis- 
play of that supreme self-sacrifice that we commemorate to-day in them. 


In an address delivered on the eve of Independence Day in the Sol- 
diers’ Home at Marion, Indiana, President Taft had the moral courage 
to analyze the foreign wars to which the United States has been a party 
and to state, in his measured judgment, that the question involved in 
each was justiciable and might have been settled by recourse to arbitra- 
tion. Thus, in speaking of the three foreign wars of the United States, 
and with an expression of doubt as to the Civil War, the President said: 
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The War of 1812 might certainly have been avoided by arbitration. The 
questions there presented were questions all of which have been settled, by the 
judgment of mankind, in favor of our side of the controversy. 

The War with Mexico — though there is some dispute over this — was one the 
questions of which were capable of solution by an impartial tribunal. Whether 
the Civil War could have been avoided is a very difficult question to answer. 
When slavery has become imbedded in the social fibre of a country, it is possible 
that only an excision of a war knife can remove the cancer. 

Nor shall I attempt to answer a similar question as to the Spanish War. It 
is one of those instances of internal dissension like the Civil War; and yet | 
believe that the submission of the issues to a tribunal might have affected Spain's 
treatment of Cuba in such a way that we could have avoided a resort to arms. 


It is doubtful if history records another instance of a chief executive 
referring to the foreign wars in which his country has been involved and 
in a public address before an association of veterans, on the eve of the 
celebration of the nation’s independence, in which he quietly, manfully 
and impressively stated that all the foreign wars of his country might 
have been avoided by arbitration. The conclusion of his address is 
hardly less remarkable, for, after speaking of the general treaty of arbi- 
tration with Great Britain which he hoped to conclude, he said: 

I am not a wild enthusiast or a blind optimist. I do not look forward to a 
complete restoration of peace which can not be disturbed in the world even if 
these treaties are adoptd. Morality of nations improves only step by step, and 
so the making and confirming of these treaties must be regarded only as a step, 
but as a very long step toward the securing of peace in the world. To you men 
who have seen war, to you who knew its horrors, | appeal for the support of 
every practical instrument like this in making war less possible and peace more 


permanent. 


In the most recent address which President Taft has delivered so far, 
namely, the address before the Christian Endeavor Convention, held at 
Atlantic City, N. J., on July 8th, the President thus summarized the 
progress which has been made in the present generation and the means 
which are likely to make war less frequent in the future: 

In the last twenty-five years we have made great progress toward an interna- 
tional condition in which war is less likely than heretofore. Under the inspiration 
of a common desire for peace, treaties have been made with reference to arbitra- 
tion and for the establishment of a court at The Hague for the settlement of inter- 
national disputes. We have ameliorated the ancient cruelties of war by Red 
Cross agreements. Now we are agreeing upon what is called the Declaration of 
London, which, if confirmed, as it seems likely to be, will take away from war 
on the sea those principles of lawful piracy that have always characterized the 
dealing with private property of the citizens of enemies. 
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Every movement which tends to discourage war, and to furnish a means of 
avoiding it, ought to receive, and does receive, the earnest support of an organi- 
zation that has the purposes and principles that actuate the society of the 
Christian Endeavor. 


It is, therefore, not without reason that President Taft is popularly 
termed the “ Peace President,” although he has had competitors for the 
title among his distinguished predecessors. Thus, our first President 
sacrificed his popularity to maintain peace with Great Britain, and 
among his writings are to be found statements in favor of peace which 
can not be surpassed, although they may be equalled. Of the many, two 
are selected for quotation. On July 25, 1785, writing to David 
Humphreys, secretary of a commission sent abroad to negotiate treaties 
of commerce, General Washington said: 

My first wish is to see this plague of mankind [war] banished from the earth, 
and the sons and daughters of this world employed in more pleasing and inno- 
cent amusements, than in preparing implements and exercising them for the 
destruction of mankind.1 


On October 7th of the same year, he said, in a letter to a companiva 
of arms, then commander of a French army corps: 

I never expect to draw my sword again. I can searcely conceive the cause 
that would induce me to do it. * * * My first wish is * * * to see the 
whole world in peace, and the inhabitants of it as one band of brothers striving 
who should contribute most to the happiness of mankind.? 


The victor of Appomatox was by training and experience a man of 
yar, and he cut his path to the presidency by the sword. He might have 
been pardoned had he seen some virtue in war, yet General Grant, by 
his firm stand against war, prevented hostilities between Spain and the 
United States over the unspeakable atrocities of the Virginius case. 
Again, although the United States was in possession of a well-trained 
army, and although the soldiers of the South as well as those of the 
North would have willingly served against Great Britain, and although 
we had an invincible navy which boasted a Farragut, President Grant 
dismissed from his mind the possibilities of war and secured the peace- 
ful settlement of the Alabama claims by the Geneva Tribunal. This sol- 
dier’s confession of faith in arbitration and an international court has 


1 Ford’s Writings of George Washington, Vol. X, p. 473. 
2 Spark’s Writings of George Washington, Vol. IX, pp. 138, 139. 
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certainly never been surpassed. Thus, in a letter written in December, 
1879, to the Universal Peace Union, General Grant said: 

Although educated and brought up as a soldier, and probably having been in 
as many battles as any one, certainly as many as most people could have been, 
yet there was never a time nor a day when it was not my desire that some just 
and fair way should be established for settling difficulties, instead of bringing 
innocent persons into the conflict, and thus withdrawing from productive labor 
able-bodied men, who, in the large majority of cases, have no particular interest 
in the subject for which they are contending. I look forward to the day when 
there will be a court established that shall be recognized by all nations, which 
will take into consideration all differences between nations and settle by arbi- 
tration or decision of such court these questions. 


To be the worthy successor of Washington and Grant is an honor 
vouchsafed to but few men. 


STATEMENT BY THE PRESIDENT OF THE TRIBUNAL THAT THE NORTH 
ATLANTIC FISHERIES AWARD WAS A COMPROMISE 


In an interesting article entitled “ Formation of the Hague Court 
of Arbitration,” published in Das Recht on March 10, 1911, the well- 
known Austrian publicist and arbitrator, Professor Lammasch, says: 

Already experience has shown that almost without exception the persons called to 
act as judges of the Hague Court either possess a distinguished name in the theory 
of public law or belong to the highest magistracy, and that in the matter of 
awards, some contain keen and penetrating holdings of a juridical nature. 
Especially was this the case in the three awards in which the writer of this 
article was President of the Tribunal: the Mascat case between Great Britain 
and France, the Orinoco case between the United States of America and Venezu- 
ela, and the Newfoundland and Canadian Fisheries case between Great Britain 
and the United States of America. To be sure the judgment in the last named 
case also contained elements of a compromise for which, however, the Tribunal 
had received special and exceptional authorization. 


It is not the purpose of this editorial to comment upon this admission 
of the learned president of the tribunal, who speaks with full knowledge 
of the circumstances attending the award, but to call attention to it and 
the grounds upon which it is sought to be justified. The general arbi- 
tration treaty of April 4, 1908, between Great Britain and the United 
States? pledges the contracting parties to refer to the Permanent Court 


1 Printed in SUPPLEMENT, 2:298. 
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of Arbitration at The Hague “ differences which may arise of a legal 
nature or relating to the interpretation of treaties existing between the 
two contracting parties and which it may not have been possible to settle 
by diplomacy” (Article 1). Under this general obligation, Great 
Britain and the United States submitted the North Atlantic Fisheries 
dispute, which diplomacy had notoriously failed to settle, by a special 
agreement or compromis, dated January 27, 1909.2 The first article of 
this important document sets out the fisheries article of the Convention 
of October 20, 1818, and then proceeds — “And, whereas, differences 
have arisen as to the scope and meaning of the said article, and of the 
liberties therein referred to, and otherwise in respect to the rights and 
liberties which the inhabitants of the United States have or claim to 
have in the waters or on the shores therein referred to: It is agreed 
that the following questions shall be submitted for decision to a tribunal 
of arbitration, constituted as hereinafter provided,” ete., 

That is to say, the scope and meaning of the said article, conferring 
or recognizing the liberty, were to be interpreted by the tribunal. The 
question was a question of law and the contracting governments, unable 
to agree as to its interpretation, instituted the special tribunal in order 
to secure an authoritative interpretation of the article in question. Com- 
promise would seem to be excluded, diplomacy had proved unavailing 
for the better part of a century, and resort was had to a court of law 
for a legal interpretation of the instrument and the rights and duties 
arising under it. A careful rereading of the special agreement fails to dis- 
close evidence of the special and exceptional authorization mentioned by 
the president as justifying what he admits to be a compromise. The 
truth seems to be that arbitration is ordinarily understood as merely a 
prolongation of diplomatic proceedings and slips insensibly and perhaps 
unconsciously into compromise. This may be an admirable method of 
adjusting political differences or controversies in which the legal element 
is comparatively slight and unimportant, but controversies of a strictly 
legal nature, such as the Fisheries Question, should be adjudged by a 
court of justice in the technical sense of the word. That such a court, 
composed of permanent and professional judges, may shortly be insti- 
tuted is the hope of those who see in the regular and orderly administra- 
tion of justice the surest and most approved means for the peaceful 
settlement of international disputes. 


2 3:168. 
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PRESENTATION OF PAN-AMERICAN GOLD MEDAL TO ANDREW CARNEGIE 


, Mr. Carnegie’s efforts in behalf of international peace, both at home 
and abroad, have long been recognized by partisans of peace. The gift 
ot the Peace Palace at The Hague, the construction of the building for 
the Central American Court of Justice, the beautiful and stately struc- 
ture in which the Pan-American Union is housed in Washington are but 
a few of what may be termed his public benefactions. The aid he has 
given to individuals and societies amounts to large figures, and he has 
centralized and made permanent his contributions to the cause of peace 
hy the creation cn December 14, 1910, of an endowment for interna- 
tional peace which has, at its disposal, the income from $10,000,000, 
with which he has endowed this institution. The gratitude of the 
pacifists of all countries was to be expected. A formal recognition of his 
services by an official act of the nations is indeed a rare honor, but this 

) is what has happened, for on the 4th day of August, 1910, the following 
resolutions were adopted: 

The Fourth International American Conference, assembled at Buenos Aires, 
resolves: 

First. The Fourth International American Conference declares that Mr. AN- 
DREW CARNEGIE deserves the gratitude of the American Republics. 

Second. The Union of the American Republics, on behalf of the Governments 
therein represented, shall have a gold medal struck bearing these inscriptions in 
English: On the obverse “ The American Republics to ANDREW CARNEGIE,” and 
on the reverse “ Benefactor of Humanity.” 

Third. That the medal referred to in article 2 hereof, together with a copy of 
this resolution and of the documents thereto relating, shall be presented to Mr. 
ANDREW CARNEGIE at a special session of the Governing Board of the Union. 


On May 5, 1911, the medal was presented to Mr. Carnegie in the Hall 
of the Americas of the Pan-American Building by His Excellency, Senor 
Ton Manuel de Zamacona é Inclan, the Ambassador of Mexico, in the 
presence of the President of the United States, the Secretary of State, 
members of the diplomatic corps, senators, congressmen, and a large audi- 
ence of representative men and women of the national capital. 

His Excellency, the Mexican Ambassador, said on presenting the 
medal : 


MR. PRESIDENT, MR, CHAIRMAN, YouR EXCELLENCIES, LADIES AND GENTLEMEN: 
As chairman of the special committee appointed by the Board of the Pan Ameri- 
ean Union, and in accordance with the resolutions passed at the Fourth Pan 

American Conference, held last year at Buenos Aires, it is my privilege, and I 
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appreciate it very highly, to address a few words to this distinguished assembly 
on the presentation of a medal, which is a testimonial of gratitude from the 
American Republics to the great apostle of peace, Mr. ANDREW CARNEGIE. 

Mr, CARNEGIE’s efforts to promote the welfare of humanity are known through- 
out the world, yet I hope | may be permitted to refer briefly to some of the 
characteristics of this noble work. 

The “ peace fund” created by Mr. CARNEGIE, with unprecedented liberality, 
aims, as you are all aware, at the suppression of war and at the solution by 
rational means of all international difficulties. This endowment, with ample 
resources at its disposal, will undoubtedly facilitate the study, propaganda, and 
vction that may be necessary in the furtherance of universal lawfulness. Repeat- 
ing the words of a great statesman, universal lawfulness, that is to say, the 
respect of the rights of others, implies the attainment of universal peace and 
the realization of the biblical prophecy of happiness and prosperity, for the lion 
shall lie down with the lamb, the swords shall be beaten into plowshares and 
the spears into pruning hooks. 

A “hero fund” has also been created by the same generous benefactor for the 
heroes that do not kill, for the heroes that respect human rights and human 
interests, for the true heroes that alleviate human suffering in the civil and 
peaceful walks of life. The “ hero fund” tends to exalt altruism and self-sacri- 
fice, without vainglory, and to condemn that secular erro: that even to our days 
persists in claiming that a hero should always be clothed in the garb of war, 
thus surrounding war, the greatest calamity that can afflict the human race, 
with a misleading halo of false prestige and glory. 

Mr. CARNEGIE, not satisfied with these most liberal endowments, and with 
others that he has made and that are too numerous to mention in my speech, has 
also donated the building where we are now assemble, to serve as headquarters 
of the Pan American Union — the Peace Court Building in Central America, and 
the sumptuous Palace at The Hague, where war is being substituted, more and 
more every day, by the judicial procedure of international arbitration. 

Long may these palatial structures stand as monuments to the memory of 
their generous donor, and may the doctrine of peace, for which they have been 
created, radiate from them for the happiness and welfare of mankind. 

The cause of peace prospers most rapidly. An arbitiation treaty has been 
signed at the City of Mexico and ratified by six Latin American Republics; in 
the United States peace and arbitration are the favorite topics of daily discus- 
sion and these are evident indications of the general aspirations for peace pre- 
vailing throughout the American continent. 

It is only natural, therefore, that the Republics of America respond with 
gratitude to the generosity, and with enthusiasm to the high ideals of the great 
apostle of peace, Mr. ANDREW CARNEGIE. 

By the unanimous vote of twenty-one nations, represented at the Fourth Pan 
American Conference held at Buenos Aires in 1910, this expression of sympathy 
and gratitude is conveyed in a medal which I have now the honor to present, on 
behalf of the American Republics, to Andrew Carnegie, Benefactor of Humanity. 
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On accepting the medal, Mr. Carnegie, deeply touched by the cere- 
mony and this outward and permanent evidence of appreciation of his 
services by the twenty-one nations of the western continent, said : 


Mk, CHAIRMAN AND AMBASSADORS OF OUR SISTER REPUBLICS: Addressing you 
in this hall a year ago, the President expressed how ardently our Republic longed 
for the reign of peace between the twenty-one sister Kepublics, stating, “ We 
twenty-one Republics can not afford to have any two or three of us quarrel.” 
Thus, the President’s first invitation to establish the reign of peace was very 
properly made to you. Much has taken place since then. He recently offered the 
olive branch of peace to any one strong nation, and it was instantly accepted 
by the other branch of our English-speaking race with such enthusiasm, not by 
one but by all parties, that to-day we have every reason to believe war as a 
means of settling disputes between the two branches of our race will soon become 
a crime of the past. May I, addressing through you your respective Govern- 
ments, and returning thanks for the great honor conferred upon me this day, 
accompany these with the expression of the ardent wish of my heart that prompt 
action should now be taken by the twenty-one Republics to establish the reign of 
peace among ourselves by adopting our President’s policy of submitting all 
disputes to arbitration. As the words spoken by me in the first American con- 
ference expressed this desire, so my last words to you, gentlemen, representing 
your respective countries, are the same. May the sister Republics become sisters 
indeed, members, as it were, of one peaceful family, resolved to allow no dispute, 
should such arise, to endanger their peaceful relations. Perhaps, when the fore- 
most and most successful apostle of peace has concluded his first compact of 
peace, abolishing war within the wide boundaries of our English-speaking race, 
he will next turn again to our sister Republics, begging them to draw closer to 
each other, and by suitable treaties covering all disputes render it impossible 
that our sisterly, peaceful relations can ever again be disturbed. My earnest 
prayer and hope is that my life may be spared until I see us all participating 
and rejoicing in each other’s prosperity, united in the bonds of everlasting peace 
and good will. 

Mr. President, I can not close without at least attempting to express my deep 
sense of the great honor conferred upon me and mine by your august presence 
to-day. 


THE MONROE DOCTRINE AGAIN 


The American press seems to find in a recent address of Sir Edward 
Grey, British Secretary of State for Foreign Affairs, a recognition of the 
Monroe Doctrine, and a distinct understanding on the part of this illus- 
trious statesman that there will be excluded from the terms of the gen- 
eral arbitration treaty about to be concluded between Great Britain and 
the United States any question involving the Monroe Doctrine. In an 
address delivered on May 23, 1911, at the Pilgrims’ dinner to the Prime 
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Ministers of the over-seas dominions at the Savoy Hotel, London, Sir 
I'dward Grey said, as reported by The Times on May 24th: 

He took it they welcomed the toast (Anglo-American arbitration) because they 
knew that anything like war between the United States and the British Empire 
would be so violently opposed to the deepest sentiments and feelings of the 
people in both countries as to be unthinkable. This made the ground between 
the two nations specially favourable for an arbitration treaty of an extended 
kind. If they wished to build a house which was to be secure he imagined that 
they would choose to build it on a site which was not liable to earthquakes. 
There were political as well as terrestrial earthquakes, but the respective national 
policies of the two countries made it certain that they were not liable to political 
earthquakes, that there was no conflict of national policy. In the United States 
they had no intention of disturbing existing British possessions. They had « 
policy associated with the name of Monroe, the cardinal point of which was that 
no European or non-American nation should acquire fresh territory on the con 
tinent of America. 

If it be, as I think it must be [Sir Edward Grey continued], a postulate of 
any successful arbitration treaty of an extended kind that there should be no 
conflict or possibility of conflict between the national policies of the nations which 
are parties to it, this condition is assured as between us. 


This seems to be a clear and explicit recognition of the existence of the 
Monroe Doctrine as a policy of the United States, and that, in any treaty 
of arbitration between the two countries questions involving the doctrine 
are to be excluded from the scope of the arbitration contemplated by the 
contracting parties. 

Whenever disturbances break out in Latin-America, rumors of foreign. 
that is, European intervention make themselves heard. Whenever a 
Latin-American nation defaults its interest or bonds or refuses indemnity 
for real or fancied outrages, the press teems with threats of European 
intervention, and from time to time, disquieting statements go the rounds 
of projected occupation, threatening colonization or leases of choice bits 
of Latin-American territory by some misguided European or Asiatic 
country. The Monroe Doctrine is warned; our country is warned that 
a stiff foreign policy is expected. The doctrine, formulated by Secretary 
cf State John Quincy Adams, and first announced by President Monroe 
in his Annual Message to Congress of December 2, 1823, as a protest to 
European intervention in Latin-America in order to restore the lost 
colonies to Spain, is an American doctrine, although it met the approval, 
except in the matter of colonization, of Mr. Canning, then British Secre- 
tary of State for Foreign Affairs, who may be said to be a joint author. 
The relevant passages from the message so far as the doctrine is con- 


cerned are: 
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The American continents, by the free and independent condition which they 
have assumed and maintain, are henceforth not to be considered as subjects for 
) future colonization by any European powers. [Paragraph 7 of the Message.] ! 

We owe it, therefore, to candor, and to the amicable relations existing between 
the United States and those powers, to declare that we should consider any 
attempt on their part to extend their system to any portion of this hemisphere 
as dangerous to our peace and safety. With the existing colonies or dependencies 
of any European power we have not interfered and shall not interfere. But 
with the governments who have declared their independence and maintained it, 
and whose independence we have, on great consideration and on just principles, 
acknowledged, we could not view any interposition for the purpose of oppressing 
them, or controlling in any other manner their destiny, by any European power, 
in any other light than as the manifestation of an unfriendly disposition toward 
the United States. [Paragraph 48 of the Message.] 

Our policy in regard to Europe, which was adopted at an early stage of the 
wars Which have so long agitated that quarter of the globe, nevertheless remains 
the same, which is, not to interfere in the internal concerns of any of its powers; 
to consider the government de facto as the legitimate government for us; to 
cultivate friendly relations with it, and to preserve those relations by a frank, 
firm, and manly policy, meeting, in all instances, the just claims of every power, 
submitting to injuries from none. But in regard to these continents, circum- 
stances are eminently and conspicuously different. It is impossible that the 
allied powers should extend their political system to any portion of either con- 
tinent without endangering our peace and happiness; nor can any one believe 
that our southern brethren, if left to themselves, would adopt it of their own 
accord. It is equally impossible, therefore, that we should beheld such inter- 
position, in any form, with indifference. If we look to the comparative strength 
and resources of Spain and those new governments, and their distance from each 
other, it must be obvious that she can never subdue them. It is still the true 
policy of the United States to leave the parties to themselves, in the hope that 
other powers will pursue the same course. [Paragraph 49 of the Message.] 


) The doctrine has had a checkered career, and cameleon-like, has 
changed color in response to passing conditions. In his Jnternational 
Law Digest, Professor Moore quotes the following passages from the 
Honorable John W. Foster’s Century of American Diplomacy: 

From the foregoing historical review I think it may be fairly deduced that 
the principle or policy of the Government of the United States, known as the 
Monroe Doctrine, declares affirmatively : 

First. That no European power, or combination of powers, can intervene in 
the affairs of this hemisphere for the purpose, or with the effect, of forcibly 
changing the form of government of the nations, or controlling the free will of 
their people. 


1 Quotations are made from Professor Moore’s Digest of International Law, 
Vol. VI, pp. 402, 403. 
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Second. That no such power or powers can permanently acquire or hold any 
new territory or dominion on this hemisphere. 

Third. That the colonies or territories now held by them can not be enlarged 
by encroachment on neighboring territory, nor be transferred to any other 
European power; and while the United States does not propose to interfere with 
America shall 


* 


existing colonies, ‘it looks hopefully to the time when 
be wholly American.’ 

Fourth. That any interoceanic canal across the isthmus of Central America 
must be free from the control of European powers. 

While each of the foregoing declarations has been officially recognized as a 
proper application of the Monroe Doctrine, the Government of the United States 
reserves to decide, as each case arises, the time and manner of its interposition, 
and the extent and character of the same, whether moral or material, or both. 

The Monroe Doctrine, as negatively declared, may be stated as follows: 

First: That the United States does not contemp'ate a permanent alliance 
with any other American power to enforce the doctrine, as it determines its 
action solely by its view of its own peace and safety; but it welcomes the con- 
currence and codperation of the other in its enforcement, in the way that to the 
latter may seem best. 

Second. That the United States does not insist upon the exclusive sway of 
republican government, but while favoring that system, it recognizes the right of 
the people of every country on this hemisphere to determine for themselves their 
form of government. 

Third. That the United States does not deny the right of European govern- 
ments to enforce their just demands against American nations, within the limits 
above indicated. 

Fourth. That the United States does not contemplate a protectorate over any 
other American nation, seek to control the latter’s conduct in relation to other 
nations, nor become responsible for its acts.? 


The doctrine is a statement of American policy; it is not international 
law in the sense that it has been accepted as such by the family of na- 
tions: it has been advanced by the United States on various occasions, 
notably. to cite but a single instance, in the French intervention in 
America, 1862-18673 and the knowledge that the United States will 
apply the doctrine, and the fear that force necessary to secure its observ- 
ai.ce will be used, gives to it in fact, if not in theory, the effect of law. 
it is said that at two important international conferences, the doctrine 
was expressly or impliedly recognized and it may be interesting to state 
briefly the details attending the supposed recognition. 

Article 27 of the Hague convention for the peaceful settlement of in- 
ternational disputes is as follows: 


2 Professor Moore’s Digest of International Law, Vol. VI, pp. 598, 599. 
3 Professor Moore’s Digest of Internationa] Law, Vol. VI, pp. 488-505. 
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The signatory Powers consider it their duty, if a serious dispute threaten- 
to break out between two or more of them, to remind these latter that the Per- 
manent Court is open to them. 

Consequently, they declare that the fact of reminding the parties at variance 
of the provisions of the present convention, and the advice given to them, in the 
highest interests of peace, to have recourse to the Permanent Court, can only be 
regarded as in the nature of good offices. 


Dr. Andrew D. White, Chairman of the American Delegation to the 
First Hague Conference, gives an interesting discussion in his Autobt- 
ography of the steps taken to protect the Monroe Doctrine, which was 
supposed to be menaced by the first paragraph of Article 27: 

July 22. In the morning the American delegation met and Captain Mahan 
threw in a bomb regarding article 27, which requires that when any two parties to 
the conference are drifting into war, the other powers should consider it a duty 
(devoir) to remind them of the arbitration tribunal, ete. He thinks that this 
infringes the American doctrine of not entangling ourselves in the affairs of 
foreign States, and will prevent the ratification of the convention by the United 
States Senate. This aroused earnest debate, Captain Mahan insisting upon the 
omission of the word “devoir,” and Dr. Holls defending the article as reported 
by the subcommittee, of which he is a member, and contending that the peculiar 
interests of America could be protected by a reservation. Finally, the delegation 
voted to insist upon the insertion of the qualifying words, “ autant que les cir- 
constances permettent,” but this decision was afterwards abandoned.¢ 


The American delegation attempted, through private negotiation, to 
secure the modification of the obnoxious paragraph, especially the word 
“duty,” but failed. Mr. Holls’ suggestion of a reservation was accepted, 
as appears from the following quotation from Dr. White’s Autobiography: 

July 24. Later we held a meeting of our own delegation, when, to my project 
of a declaration stating that nothing contained in any part of the convention 
signed here should be considered as requiring us to intrude, mingle, or entangle 
ourselves in European politics or internal affairs, Low made an excellent addi- 
tion to the effect that nothing should be considered to require any abandonment 
of the traditional attitude of the United States toward questions purely Ameri- 
can; and, with slight verbal changes, this combination was adopted.5 


The American delegation was in doubt, however, whether the Con- 
ference would consider signing with such @ reservation as an acceptance 
of the convention as a whole, as appears from the following interesting 
account given by Dr. White in his Autobiography: 


* Autobiography of Andrew D. White, Vol. II, p. 338. 
* Autobiography of Andrew D. White, Vol. II, p. 340. 
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July 25. All night long 1 have been tossing about in my bed and thinking of 
our declaration of the Monroe Doctrine to be brought before the conference 
to-day. We all fear that the conference will not receive it, or will insist on our 
signing without it or not signing at all. * * * 

In the afternoon to the “ House in the Wood,” where the “ Final Act” was 
read. This is a statement of what has been done, summed up in the form of 
three conventions, with sundry declarations, voeug, ete. We had taken pains to 
see a number of the leading delegates, and all, in their anxiety to save the main 
features of the arbitration plan, agreed that they would not oppose our declara- 
tion. It was therefore placed in the hands of Raffalovitch, the Russian secre- 
tary, who stood close beside the president, and as soon as the “ Final Act” had 
been recited he read this declaration of ours. This was then brought before the 
conference in plenary session by M. de Staal, and the conference was asked 
whether any one had any objection, or anything to say regarding it. There was 
a pause of about a minute, which seemed to me about an hour. Not a word was 
said, — in fact, there was dead silence, —and so our declaration embodying a 
reservation in favor of the Monroe Doctrine was duly recorded and became part 
of the proceedings. 

Rarely in my life have I had such a feeling of deep relief; for, during some 
days past, it has looked as if the arbitration project, so far as the United States 
is concerned, would be wrecked on that wretched little article 27.6 


At the Second Hague Peace Conference, the American delegation re- 
peated in identical terms the reservation to Article 27, now Article 48 of 
the revised convention. This action of the American delegation was 
accepted as a matter of course and gave rise to no discussion, gither 
within the delegation or the Conference. It cannot be said, however, 
that the reservation constituted an acceptance by the Conference of the 
doctrine. It was simply a formal statement that the United States, in 
signing the convention, repudiated any interpretation of the instrument 
at variance with its policy involved in the doctrine, and rejected any 
obligation contrary to its traditional policy in this matter. Had the 
delegates of other Powers made a like declaration in signing, or had the 
reservation been put to a vote and formally accepted by the Conference, 
it then would have been an acceptance on the part of the Conference of 
the doctrine and its necessary implications. 

The Second Hague Conference adopted a convention restricting the 
employment of force for the recovery of contract debts of which the mate- 
rial portions were that: 


the contracting powers agree not to have recourse to armed force for the re- 
covery of contract debts claimed from the government of one country by the 


¢ Autobiography of Andrew D. White, Vol. II, pp. 340, 341. 
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government of another country as being due to its nationals. This undertaking 
is, however, not applicable when the debtor state refuses or neglects to reply 
to an offer of arbitration, or, after accepting the offer, renders the settlement of 
the compromis impossible or, after the arbitration, fails to submit to the award. 


In the discussion of this important convention, nothing was said about 
the Monroe Doctrine, but it would seem that compliance with the terms 
of the convention would prevent intervention, occupation or colonization 
of territory or any interference with the internal and governmental systems 
of the debtor state in disputes arising out of contract debts, that is to 
say, that the observance of the convention in this class of cases at least 
would in effect prevent the violation of the doctrine. It was, however, 
stated in private conversation outside of the conference that the adoption 
of the convention was in reality an acceptance of the Monroe Doctrine by 
the Powers voting for the convention. This may or may not be so, but 
the United States will doubtless continue to apply the doctrine whether 
it be regarded by the family of nations as law or as mere traditional 
policy of the United States. 


THE CONSULAR CONVENTION BETWEEN THE UNITED STATES AND SWEDEN. 


On March 20, 1911, President Taft proclaimed the consular conven- 
tion between the United States and Sweden which was signed by Secre- 
tary Knox and the Swedish Minister on June 1, 1909.' It is modeled 
after the consular convention of 1880 between the United States and 
Belgium, the important differences being the omission of Article 13 of 
the Belgian convention, providing that consuls shall decide questions of 
damages suffered at sea by vessels, and the addition of clauses relating 
to the settlement of decedents’ estates. 

The evident object of a consular convention is to enlarge and define 
the rather vague and limited powers, privileges and immunities enjoyed 
hy consular officers under the rules of international law. In the absence 
cf such treaties, consuls, as is well known, have nothing like the status 
of ambassadors or other public ministers. For example, consvls are not 
exempt from the civil or criminal jurisdiction of the courts, although it 
seems that they may refuse to divulge official information; their dwell- 
ings, and probably their offices, are not inviolable; they are subject to 
the same rules as natives in regard to taxation on their property or in 


1 Printed in SUPPLEMENT, p. 227. 
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consequence of their engaging in commercial pursuits; and they are 
not exempt from customs duties to the same extent as diplomatic agents. 
On the other hand, however, it is stated generally that according to 
international usage the consular archives are inviolable, although per- 
sonal papers are not; that consuls have the right to the custody of the 
effects of their deceased countrymen, but probably have no right to 
administer on their estates (7 Op. Atty.-Gen. 274; 2 Curtis 241; 8 Op. 
Atty.-Gen. 98; 6 Wheat. 168; but see Wheaton, Dana’s ed. 177) ; that 
they may intervene to a certain extent in behalf of their countrymen, 
though they do not represent their sovereign (2 Wall. Jr. 59); and in 
general they may claim, subject to their exequatur, such privileges and 
exemptions as are necessary to the performance of their official duties 
(U.S. Consular Regulations, 1896, § 74; Vattel II, Chap. 2, § 34). 

The new Swedish convention, after providing that each country 
“agrees to receive’ the various grades of consular officers “in all its 
ports, cities and places except those where it may not be convenient to 
recognize such officers” (Art. 1), states that they shall be “ admitted 
to the exercise of their functions and the enjoyment of the immunities 
thereto pertaining” upon presenting their commissions and receiving 
the “necessary exequatur free” (Art. 2). Ordinarily the inspection of 
the original commission is a prerequisite to the issuance of an exequatur, 
while the extent of the right to exercise consular privileges at all depends 
largely, if not entirely, upon the scope of the exequatur, the withdrawal 
of that instrument suspending the authority of the consular officer to 
perform the duties of his office. There is no provision in this conven- 
tion for the cancellation of exequaturs such as occurs in the recent treaty 
of commerce and navigation of February 21, 1911, between the United 
States and Japan. But this right is in effect granted, so far as consuls, 
vice-consuls and commercial agents are concerned, by the treaty with 
Sweden and Norway of July 4, 1827. Indeed, as a rule of international 
intercourse, it is believed a government can withdraw an exequatur even 
without assigning any reason therefor (7% Wall. 542; 2 Op. Atty.-Gen. 
725). 

The immunities and privileges which consular officers are entitled to 
enjoy upon the issuance of exequaturs are those enjoyed by officers of 
the “most favored nation” (Art. 2). It should be noted that this 
clause is practically the same as that in Article 17 of the consular con- 
vention of May 8, 1878, between the United States and Italy, under 
which Italian consular officers have several times claimed the right to 
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administer upon decedents’ estates in accordance with Article 9 of the 
treaty of July 27, 1853, between the United States and the Argentine 
tepublic. How the courts have supported this claim will be discussed 
below. 

The next fourteen articles of the treaty define the privileges, exemp- 
tions and immunities granted to the consular officers of the two coun- 
tries, in addition to those received by favored nation treatment. In 
the first place, they are made exempt from military billetings and mili- 
tary service, and from arrest, except in cases of crimes; they are also 
free from “ direct taxes,” either “ capitation tax or in respect to their 
property ” except on real estate or invested capital in the country where 
they exercise their functions. A peculiar exception, not found in the 
Belgian treaty, is further made of “income from pensions of public 
or private nature enjoyed from said country” (Art. 3). It must be 
very seldom that a consul would enjoy such a public pension, and a 
private pension must generally represent invested capital and so come 
within the terms of the general exception. But if the consular officer 
engages in any profession, business, or trade, the exemption from taxa- 
tion does not apply (Art. 3). Judging from the construction placed 
by the Department of State on similar clauses in other treaties, it is 
probable that a consular officer would be subject to customs duties on 
importations after the usual customs courtesies have been accorded him 
at the time of arriving at his post. A question arises as to whether 
consular officers under the above provisions are exempt from income tax. 
It would seem fair to say that incomes derived from property owned or 
investments made in the country to which such officers are accredited 
should be subject to taxation, and it has been so held by the Department 
of State (V. Moore, Digest, 88). The inference is that incomes derived 
from sources in other countries should not be taxed. 

Not only are consuls subject to arrest in criminal cases, as already 
stated, but they may be compelled to appear in court as witnesses in 
such cases in accordance with the right secured by the Sixth Amend- 
ment to the Constitution of the United States (Art. 4). The treaty 
of 1853 between the United States and France, Article 2, makes the ex- 
emption absolute, both in criminal and civil suits. This fact gave rise 
to the case of In re Dillon (7 Sawyer 561), which occurred in California 
in 1854. In that case the French consul at San Francisco, standing on 
the exemption in the treaty, refused to answer a subpena, and the court 
granted compulsory process against the absent witness, saying that the 
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treaty could not override the Sixth Amendment to the Constitution. 
But on the consul’s appearance under protest, the court dismissed him 
on the ground that so long as the accused and the prosecution were 
given equal rights in securing the attendance of witnesses, the Sixth 
Amendment was not violated. But the court strongly intimated that 
if the treaty contravened the Constitution, the former was void to that 
extent. This is one of the few cases touching closely upon the question 
of unconstitutional treaties (see 133 U. S. 258). France, however, in 
this case held that the Sixth Amendment could not qualify the absolute 
terms of a treaty. In view of the doubt on this point, Secretary Fish 
in 1872 recommended “ that in any future consular convention no such 
oversight should be committed ” (V. Moore, Digest, 81). 

In either criminal or civil suits, however, consular officers can not 
he required to produce the official archives in court, as by subpena duces 
tecum, or to testify as to their contents (Art. 6). This provision does 
not occur in the Belgian treaty. The inference is, and the general rule 
appears to be, that they may be compelled to produce their personal 
papers and to testify as to matters which have come within their knowl- 
edge or observation in their private capacity. In civil cases, however, 
the officer “* who is engaged in no commercial business ” need not appear 
in court to give testimony, but the duty ts imposed upon him to give it 
at his residence orally or in writing (Art. 6). It would seem that if 
he is engaged in business he may not enjoy this privilege, and it has so 
been held (1 Johnson 363; 1 Dallas 305; 3 C. Rob. 29). The above 
exemptions apply, it seems, only to officers who are citizens of the appoint- 
ing country, and so can not serve to exempt American citizens holding 
Swedish consular positions in the United States from the process of thie 
courts. 

Besides expressly confirming the generally conceded right of consular 
officers to place the arms of their nation over the outer door of their offices, 
and granting the doubtful privilege of raising the flag of their country 
over their offices and over the boat employed by them in the port, the 
Swedish treaty states that the “consular offices shall at all times be 
inviolable,” they shall not be invaded by the local authorities under 
any pretext, neither shall the papers therein be examined or seized. On 
the other hand, the offices may not be used as places of asylum (Art. 6). 
Forcibly tearing down the flag, scattering the archives about the offices, 
carrying away parceis of official papers, or trespassing upon the premises 
by local officers have been regarded as grave breaches of similar pro- 
visions in other treaties (V. Moore, Digest, 51, 52, 54) 
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The well-recognized right of consuls to address the local authorities 
in regard to the protection of their countrymen is limited in the Swedish 
treaty to complaints regarding “ infraction of the treaties and conven- 
tions * * * and for the purpose of protecting the rights and interests 
of their countrymen ” (Art. 9). A similar clause has been held not to 
include the right to request local authorities to furnish certain census 
statistics (V. Moore, Digest, 107). The words “administrative and 
judicial ” limiting “ authorities,” which occur in the Belgian treaty, are 
emitted from the Swedish convention, apparently leaving consuls free to 
address the legislative bodies as well as the administrative and judicial 
authorities. 

Consular officers may, so far as compatible with the laws of their own 
country, take depositions and draw up and certify or authenticate pri- 
vate instruments. Such documents duly authenticated under the official 
seal are to be received as evidence in both countries, and documents 
executed before consular officers are given the same value as if executed 
before a notary or similar officer of their own country (Art. 10). This 
article contains several clauses which do not appear in the Belgian treaty. 
The federal laws require American consular officers to perform any 
notarial act which a notary public is authorized to do within the United 
States, and this would seem to include authority derived from State 
siatutes (Act of April 5, 1906, $4 Stat. L. 101). 

ty Article 11 consular officers shall have “ exclusive charge of the 
niernal order of the merchant vessels of their nation and shall alone 
take cognizance of all differences which may arise either at sea or in 
port between the captains, officers and crews without exception, particu- 
larly in reference to the adjustment of wages and the execution of con- 
tracts.” A question arises whether this prevision covers American owned 
but foreign built vessels, as well as American owned and American built 
vessels which latter enjoy special privileges under our municipal navi- 
gation laws. The courts have not entirely agreed on the status of these 
two classes of vessels in international law, and one judge has said vessels 
' the first class have no more value as American vessels “than so much 
wood and iron out of which they are built, but it would seem that inter- 
nationally both classes of vessels merit the same consideration and pro- 
tection. (2 Johns. 531: 8 Johns. 307; 7 Wall. 655; 2 Op. Atty.-Gen. 
148: 11. Moore, Digest, 1055-1058.) 

Article 11 further provides that the local authorities shall not inter- 
fere unless the disorder on board disturbs the “ tranquility and public 
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order on shore or in port, or when a person of the country or not belong- 
ing to the crew shall be concerned therein.” In the Wildenhus Case 
(120 U. S. 1), it will be recalled, under the like article in the Belgian 
treaty, the local courts took jurisdiction, to the exclusion of the Belgian 
consul, of a murder committed on a Belgian vessel at Jersey City by one 
member of the crew upon another, both being Belgian subjects. (See 
also 29 Fed. 534.) “ If they are requested to do so,” however, the local 
authorities may arrest and imprison “any person whose name is in- 
scribed on the crew list.” The enforcement of such provisions in con- 
sular treaties is provided for in Revised Statutes, sections 4079-4081 and 
Act of June 23, 1874 (18 Stat. L. 253; see 197 U. S. 169). 

The extraterritorial jurisdiction conferred on consuls by Article 11 
no doubt extends to their countrymen, but query, whether consuls may 
exercise jurisdiction over foreigners who are members of the crew of a 
merchant vessel of the consul’s country. Our courts have answered this 
query in the affirmative on the ground that such sailors owe temporary 
allegiance to the flag under which they serve (140 U. S. 453; 5 Wheat. 
412; 42 Fed. 608; 49 Fed. 286; 55 Fed. 80; 10 Phila. Rep. 414; 3 Moore 
Arb. 2536; L. R. 1 C. C. Res. 161). But whether the answer would be 
the same if the vessels were American owned but foreign built and so not 
entitled to registry in the United States, does not appear to have been 
definitely determined as yet by American courts. Two of the last-cited 
cases relate to offenses by American citizens shipped as seamen on Nor- 
wegian vessels and the Norwegian consul was accorded jurisdiction under 
the treaty of 1827 between the United States and Sweden and Norway. 

The last important article of the treaty relates to the disposition of 
real and personal property, and the custody and administration of 
decedents’ estates (Art. 14). Citizens of either country may dispose 
of their personal property “by sale, donation, testament or otherwise,” 
and their representatives or heirs may “ dispose of the same at their 
will ” paying only such dues as natives are required to pay in like cases. 
As to real estate, the nationals of either party are granted most-favored- 
nation treatment, regardless of how the property is acquired. No men- 
tion is made of the duty called “droit de détraction,” which is abol- 
ished by Article 6 of the Swedish-Norwegian treaty of 1783. 

In the event of citizens of either country dying intestate in the terri- 
tory of the other, consular officers “shall, so far as the laws of each 
country will permit and pending the appointment of an administrator 
* * * take charge of the property left by the deceased * * * and, 
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moreover, have the right to be appointed as administrator of such estate.” 
When a consular officer is acting as executor or administrator under this 
provision he is made “ as fully subject to the jurisdiction of the courts ” 
as if he were a citizen of the country. 

The wording of this part of the article should be carefully compared 
with that of the corresponding article in the treaty of 1853 between the 
United States and the Argentine Republic, which states that consular 
officers “ shall have the right to intervene in the possession, administration 
and judicial liquidation of the estate of the deceased conformably with 
the laws of the country.” The interpretation of this clause of the 
Argentine treaty has been before the courts in several cases (33 Mise. 
\. Y. 18; 12 Mise. N. Y. 245; 38 Mise. N. Y. 415 (1902) ; 191 Mass. 
276 (1906) ; 7.55 So. Rep. (Ala.) 248 (1911) ;* 34 Mise. N. Y. 31; 108 
Pac. (Cal.) 516 (1910),* now before U. 8S. Sup. Ct. See also 9 La. 
Ann. 96 (1854) Swedish treaty; 47 La. Ann. 1454 (1895) Belgian 
treaty). Though various Secretaries of State have doubted, even as 
recently as 1894, whether the control of the States over the administra- 
tion and settlement of estates of deceased persons could be modified or 
eliminated as regards aliens by means of treaty stipulations, the courts 
in the first five cases held that the consular officer had under this 
clause a right to administer upon the estate of his deceased nationals, 
paramount to that of a public administrator, one New York court and 
the Alabama court saying “ conformably with the laws,” did not modify 
the right to intervene, but provided merely for the mode of pro- 
cedure, the obligations of the administrator, ete. The next two cases 
support the contrary view on the ground that the word “ intervene ” 
means simply to be heard with others or to interpose so as to become a 
party to a svit pending between other persons. The New York court 
took the further ground that “ conformably with the laws” meant sub- 
jcct to the State laws relating to administration. The weight of author- 
itv, therefore, and it is believed of reason also, is apparent, though it 
rust be borne in mind that the New York cases were tried only before 
rurrogate courts of that State. With this interpretation of the ad- 
mittedly ambiguous wording of the Argentine treaty there would appear 
io be little doubt as to how the courts should construe the plain word- 


2 Printed in JourNnaL, Vol. I, p. 520. 
3 See JupICcIAL DECISIONS, p. 778. 
4 Printed in JounNAL, Vol. 4, pp. 716, 727. 
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ing of the Swedish provision on this point. If the negotiators, knowing 
the present conflict of authority, had desired to give the courts a dis- 
c1etionary power in appointing administrators, they could easily have 
used the words “ may have the right ” instead of “ shall have the right.” 
That they did not use the former phrase under the circumstances should, 
it is believed, be decisive of the intention of the parties to the convention. 
Moreover, the latter phrase is comparable to the words “ shall be ex officio 
the executors or administrators ” used in the treaties of 1851 and 1870 
between the United States and Peru, both now obsolete. These words 
were given their plain meaning by Attorney-General Black and an inter- 
national court of arbitration (9 Op. Atty.-Gen. 383; 4 Moore Arb. 390). 
If the evident meaning of the Swedish convention be that finally given 
to it by the courts, it will set at rest the present doubt as to the meaning 
of the Argentine treaty in regard to decedents’ estates, for by means 
of the most-favored-nation clause most countries may claim the pro- 
vision in the new Swedish convention. 

It is observed that the convention contains no superseding clause, so 
that consular articles in preceding treaties stand for what they are 
worth. It is questioned whether articles defining the application of 
customs duties to consular importations, declaring the inviolability of 
correspondence in transitu, and obtaining the right to visit vessels of 
the consul’s country without special permits from the local authorities, 
might not have been added with advantage to this already excellent 
convention. 


THE THIRD NATIONAL PEACE CONFERENCE 


On May 3-6, 1911, the Third National Peace Congress, representing 
all the leading societies of the United States devoted to the settlement of 
international disputes by means other than war, held an important and 
iuteresting meeting at Baltimore. The attendance was large, including 
the President of the United States, Cardinal Gibbons and many distin- 
guished partisans of the cause of peace. Its proceedings were valuable 
and will form a goodly volume full of instruction to those interested and 
who might not be interested in the settlement of international disputes 
by means other than war. 

Where the addresses were all of such a high order, it would be an 
invidious task to mention some without referring to others, but the spirit 
which pervaded the meeting and, it is to be hoped, the American people, 
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is so admirably set forth by the address of Cardinal Gibbons on arbitra- 
tion between Great Britain and the United States that it is given here 
in full: 


I was asked to open these exercises with prayer, but I thought that a formal 
invocation was unnecessary on the present occasion, for every discourse uttered 
to-day will be a prayer in the savred cause of peace. 

| presume that the principal object of this distinguished assemblage is to 
advocate closer and more amicable relations between England and this country. 
| am persuaded that the signing of a treaty of arbitration between Great 
Britain and the United States would not only be a source of incalculable bless- 
ings to these two great powers, but would go far towards the maintenance of 
permanent international peace throughout the civilized world. 

Both of these great nations have many things in common. We speak the same 
noble tongue and the English language is more universally used to-day than any 
other language on the face of the earth. The classic writers of England from 
Chaucer to Newman are also ours, and the classic authors of America are also 
claimed by Great Britain. The literature of both countries is a common heritage 
to both nations 

We also live under practically the same form of government. The head of 
one nation is a king, the head of the other nation is a president. England is 
governed by a constitutional monarchy, the United States is ruled by a consti- 
tutional republic. And I believe that both of these nations have been more 
successful in adjusting and reconciling legitimate authority with personal liberty 
than any other country of the world. 

England is mistress of the ocean. Her ships ply through every sea on our 
globe. Her flag floats over every harbor of the world. Her empire embraces a 
territory comprising ten millions of square miles, or about one-fifth of the whole 
globe. Great was the Roman Empire in the days of imperial splendor. It ex- 
tended into Europe as far as the River Danube, into Asia as far as the Tigris 
and Euphrates, and into Africa as far as Mauritania. And yet the Roman 
Empire was searcely one-sixth of the extent of the British Empire of to-day. 
Daniel Webster, in a speech delivered in the American Senate some seventy years 
ago, thus describes the extent of the British possessions: “A power,” he says, 
“which has dotted the surface of the whole globe with her possessions and mili- 
tary posts, whose morning drum-beat, following the sun, and keeping company 
with the hours, circles the earth with one continuous and unbroken strain of the 
martial airs of England.” 

The United States rules nearly one hundred millions of happy and contented 
people. Our government exercises a dominant and salutary influence over the 
American Continent. Our influence is not to destroy but to save, not to dis- 
member but to preserve the peace and autonomy of our sister republics. 

if England and America were to enter into an alliance of permanent arbitra- 
tion with each other, such a bond of friendship and amity would be a blessing 
not only to these two great Powers, but to all the nations of the civilized world. 
When the waters receded from the earth after the Deluge, Almighty God made 
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a solemn covenant with Noah and his posterity, that the earth would never again 
be destroyed by water, and as a sign of this covenant, He placed a bow in the 
heavens. Let Britannia and Columbia join hands across the Atlantic, and their 
outstretched arms will form a sacred arch of peace, a rainbow of hope, which 
will excite the admiration of the nations and will proclaim to the world that, 
with God’s help, the earth shall never more be deluged with blood shed in 
fratricidal war. 

The time seems to be most auspicious for the consummation of this alliance. 
It meets with the approval of the President of the United States, who honors 
this meeting by his presence. I earnestly hope it will have the sanction of Con- 
gress now in session. It meets with the approval of Sir Edward Grey, English 
Minister of Foreign Affairs. It has the cordial sympathy of the distinguished 
gentlemen assembled here to-day, the President of the United States, Mr. Andrew 
Carnegie and many others too numerous to mention, and | pray that these gentle- 
men may receive the title promised by the Prince of Peace to all who walk in 
His footsteps: ‘“ Blessed are the peacemakers, for they shall be called the 
children of God.” 


The aims and desires of the congress as a whole are set forth in the 
following resolutions which are printed in full: 


1 
WHEREAS, there is a great and growing sentiment between English-speaking 
peoples in favor of the settlement of all disputes by means other than war, a 
sentiment which has found memorable expression in the utterances of President 
William Howard Taft and of Sir Edward Grey, therefore be it 
Resolved, that the Congress records its profound appreciation of the attitude 
and action of President Taft and Sir Edward Grey on this important subject 
and expresses its firm conviction that, if the proposed treaty is made, the 
example thus set by Great Britain and the United States will be followed by 
other nations. 
2 
Resolved, that this Congress notes with satisfaction the zeal and ability with 
which the Honorable Philander C. Knox, Secretary of State, has been carrying 
forward the work initiated by his predecessor looking to the establishment of 
the International Prize Court and of the International Court of Arbitral Jus- 
tice. It regards both these institutions as of the highest importance in them- 
selves and urges the earliest possible establishment of the Court of Arbitral 
Justice by such of the powers as are willing to organize it, leaving it open to 
the adherence of other powers later on and free of access to them in the meantime. 


3 
WHEREAS, the practice of not including within the scope of so-called general 
arbitration treaties questions which affect the vital interests or the honor of the 
contracting states and the interests of third parties greatly diminishes the value 
of such treaties, be it 
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Resolved, that this Congress urges upon the United States Government the 
importance of formulating an all-inclusive arbitration treaty on the lines of the 
proposed treaty with Great Britain with a view to its adoption jointly by the 
leading powers. 

4 

WHEREAS, the treaty relating to pecuniary claims originally adopted by 
the Second International American Conference, and renewed by the Third and 
Fourth Conferences, not only definitively binds the High Contracting Parties to 
submit to arbitration a certain and very large and important class of cases but 
does this without making qualifications or exceptions that nullify or tend to 
nullify the force of the engagement, therefore be it 

Resolved, that this Congress, following the practical precedent here set, recom- 
mends the more general adoption by governments of treaties whereby all claims 
for pecuniary loss or damage which may be presented by their respective citizens 
or subjects and which cannot be amicably adjusted through diplomatic channels 
shall be submitted to the Hague Court. 


5 


Resolved, that the proposed celebration in 1915 of the one hundredth anni- 
versary of peace among English-speaking peoples is viewed by the Congress with 
satisfaction, the more especially as attention will thus be directed to the happy 
results of the enlightened statesmanship which has refrained from erecting fortifi- 
cations along the 3,700 miles of frontier between Canada and the United States 
and has excluded war vessels from the boundary waters. 


6 

Resolved, that the Third National Peace Congress records its satisfaction at 
the resolution passed by the Congress of the United States calling upon the 
President of the United States to appoint a commission to investigate and report 
hack to the government the possibilities of an international understanding with 
regard to armaments, international cooperation and new institutions calculated 
to preserve peace, thereby carrying out the wish of the Second National Peace 
Congress expressed by resolution. The Congress understands this commission 
to be a purely American Commission, not endowed with diplomatic functions, 
and entertains the conviction that the commission should be appointed at an 
early day and should begin its labors without regard to the opinion which other 
poweis may entertain as to possible results. 


7 


?esolred, that this Congress urges the Government of the United States to 
enter upon negotiations with other powers looking to the formation of a league 
of peace planned simply to settle by amicable means all questions of whatever 
nature which may arise between the contracting powers, with no idea of the 
employment of force to impose the will of the league on any of its members, nor 
to force any outside power to join the league, nor to force any outside power to 
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arbitrate a dispute, nor to enforce the decision of an international tribunal of 
any character, nor to use force in any other way. The successful conduct of such 
a league would be greatly promoted by annual conventions which would serve the 
double purpose of resolving difliculties that may have arisen between members 
of the league during the year and of formulating international practice. 


8 
Resolved, that this Congress congratulates the governments of Great Britain 
and the United States on the successful settlement by arbitration of the New- 
foundland Fisheries dispute, a case which diplomacy had vainly attempted to 
settle for the greater part of a century; and that the Congress points to this 
case as a striking example of the usefulness of the Permanent Court of Arbitra- 
tion at the Hague. 
9 
WHEREAS, this Congress views with concern the heavy burden imposed on 
civilized nations by armaments and especially their continued increase despite 
the growing sentiment in favor of the amicable settlement of international 
disputes; be it 
Resolved, that this Congress favors, not a spasmodic, but a continuous study 
of the limitation of armaments by official commissions of the various govern- 
ments interested. 
10 
Resolved, that this Congress calls attention to the importance of an early 
determination of the measures to be brought before the Third Hague Conference 
in order that opportunity may be given for such thorough preliminary study by 
the governments interested that the delegates to the Conference may come with 
full knowledge of the subjects to be discussed. 


11 
Resolved, that this Congress expresses to Mr. Edwin Ginn its profound grati- 
tude for his munificent contributions to the cause of peace. 


12 


~ 


Resolved, that this Congress expresses to Mr. Andrew Carnegie its profound 
gratitude for his munificent contributions to the cause of peace. 


13 

WHEREAS, there has been a manifest need for a central representative body 
which shall serve to coordinate the efforts of all the societies in America devoted 
to the settlement of international disputes by methods other than war, as em- 
phasized by the President of the United States at the opening session of this 
Congress; therefore be it 

kesolved, that this body of delegates declare that this National Peace Congress 
shall hereafter be known as the American Peace Congress, that it shall be a per- 
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manent institution which shall meet once in two years, and that while the Con 
gress is not in session its Executive Committee shall be charged with all the 
) powers of the Congress, provided that said Executive Committee shall have power 
to reorganize by enlarging its numbers so as to become representative and after 
its reorganization shall elect its own chairman. And be it further 

Resolved, that said Committee shall adopt a form of organization which will 
enable it to act as a clearing house for all the societies represented at this 
Congress. 


14 


WHEREAS, the demand that our own citizens abroad receive the equal pro 
tection of the laws, and that persons guilty of violating their personal or prop 
erty rights be punished, is weakened by the inability of the Federal Government 
of the United States, under the law, to punish similar offenses against foreigners 
within its borders; and 

WHEREAS, the absence of such power has beea a cause of friction in the past 
and is likely to give rise to difliculties in future; therefore be it 

Resolved, that the Third National Peace Congress urges upon the United States 
Congress early attention to the recommendation of President Taft for the enact 
ment of laws which will confer upon the Federal Government the power to fulfill 
its treaty obligations in this respect. 


15 


kesolved, that this Congress favors the suggestion thet nations should prevent, 
as far as possible, leans being raised by their subjects or citizens in order to 
enable foreign nations to carry on war. And be it further 

Resolved, that the Government of the United States be requested to include 
this question in the program of the Third Hague Conference. 


16 


WHEREAS, international controversies have frequently arisen out of disputed 
boundaries; and 

WHEREAS, precise geographic delimitation would remove from the field of 
controversy a very disturbing element, this Congress is of the opinion that the 
precise delimitation of the boundaries of American states would be in the interes* 
of international peace; and 

WHEREAS, the North and Baltie Seas Conventions establishing the territoria! 
status quo of those regions have proved the practicability of insuring territoria! 
integrity by such means: therefore be it 

Resolved, that this Congress calls to the attention of the United States Gov- 
ernment the advisability of including within the pregram of the Fifth Inter- 
national American Conference proposals to establish an international commission 
for the delimitation of the boundaries of the states of the two Americas and for 
the conclusion of a convention which shall maintain the integrity of the bound- 
aries so delimitated. 
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17 


Resolved, that in order to enable the Executive and Judicial departments of 
our government fully to discharge the international duties of the United States 
a thorough revision of the neutrality laws of the United States should be made. 


18 


Resolved, that the hearty thanks of this Congress be extended to the Johns 
Hopkins University for its very great hospitality. 


THE SEVENTEENTH ANNUAL LAKE MOHONK CONFERENCE ON INTERNA- 
TIONAL ARBITRATION 


No former Mohonk Conference brought together as many prominent 
men as the seventeenth meeting, held May 24th, 25th and 26th; and cer- 
tainly none has more clearly demonstrated the wisdom of the conference 
in consistently promoting arbitration as a means to an international 
court of justice. Attempts to divert the conference from this course to 
the general phases of the peace movement were this year conspicuously 
absent; and while recent hopeful events naturally gave rise to a spirit of 
gratification and confidence which was evident throughout the meeting, 
at no time was the fact lost sight of that those events only open new 
fields for renewed and enlarged effort. The personnel of the conference 
gives hope of widespread and practical support for the measures recom- 
mended. Among more than two hundred eminent men present there 
were twenty editors, twenty clergymen, fifteen college presidents and 
thirteen other educators; fifty business men, delegates of leading cham- 
bers of commerce and like bodies; twenty officers of arbitration and peace 
societies; and thirty other Americans prominent in different callings, 
many of whom have held high offices under the United States. Among 
lawmakers were Congressmen Utter of Rhode Island, Knowland of Cali- 
fornia and Plumley of Vermont and Speaker Frisbie of the New York 
State Assembly; and the Army and Navy had worthy representatives in 
Lieutenant-General Nelson A. Miles and Rear Admirals Stockton and 
Merrell. From other countries came twenty-four distinguished men. 
including Baron d’Estournelles de Constant of France; the Ministers to 
this country from Bolivia and Switzerland; the Chargé d’Affaires of the 
Persian Legation; J. Allen Baker, M. P., of London; the Dean of Worces- 
ier, England; Dr. John Clifford of London; Lic. F. Siegmund-Schultze 
of Potsdam, Germany; the Canadian Minister of Labor; and the Mayor 


of Halifax. 
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It was but natural that the work of President Taft in negotiating 
treaties of unlimited arbitration with Great Britain and other nations 
should be strongly endorsed by the conference. The topic was prominent 
in the addresses of President Nicholas Murray Butler, Albert K. Smi- 
ley, William Jennings Bryan, Senator Dandurand of Canada, Chief Jus- 
tice Sir William Mulock of Ontario, Congressman Knowland of Cali- 
fornia and ex-Secretary of State John W. Foster, who, while giving Mr. 
Roosevelt credit for eminent services to peace, criticised sharply his 
recent article on arbitration and the pending treaties. The platform 
unanimously adopted at the closing session sounds a note of insistence on 
a broad scope for the treaties, in the following language: 

The President of the United States in his declaration favoring the reference to 
arbitration of every difference not settled by regular diplomacy, and in nego- 
tiating with Great Britain and France general arbitration treaties without 
reserve, has taken the highest and most advanced position. We call upon our 
people for such earnest co-operation and expression cf public opinion as shall 
ensure the execution of these treaties in such form that they shall not fall short 
in any degree of the public declarations of Presidnt Taft and of the just expecta- 
tions that those declarations have aroused on both sides of the Atlantic; and we 
urge the offer of similar treaties to all nations ready to conclude them with us. 


Arbitration as the forerunner of judicial settlement has been the 
steady aim of the Mohonk Conference. Last year, Secretary Knox made 
the conference the occasion of his announcement that he believed an 
international court of arbitral justice would be in operation before the 
third Hague Conference. This year he authorized the president of the 
conference to voice his belief that the date of the court’s establishment 
will be even earlier. A distinct contribution to the subject was made by 
Thomas Raeburn White, of Philadelphia, who plead that in the selection 
of judges for the court, the idea of representation of this or that nation 
be completely set aside in the interest of justice, and suggested that the 
Hague Conference might arrange that judges “ be appointed from among 
nominees suggested by the nations, by a small committee or single person 
chosen for the purpose, or perhaps by the president of the (Hague) Con- 
ference, subject in any case to confirmation by vote of the Conference.” 

Paul S. Reinsch, of the University of Wisconsin, brought encourage- 
ment and counseled patience in his clear review of the limitations of ar- 
bitration, the difficulty in creating an international concept of legality 
and the progress made in that direction. James Brown Scott and Wil- 
liam Dudley Foulke, of Indiana, voiced a popular feeling when they 
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declared that reduction of armaments must be expected only as a result 
of judicial methods of settling international questions. Very significant 
on this point is the last clause of the following extract from the plat- 
form: 

The efforts of our Secretary of State to secure the organization of the Inter- 
national Court of Arbitral Justice have during the year advanced so far as to 
promise the complete success of that effort before the meeting of the third Hague 
Conference. We urge the unremitting reinforcement by our people of the en- 
deavor for the perfecting of this supreme provision for the administration of 
international justice, recognizing that it is only throvgh the complete establish- 
ment of the system of law that the system of war will come to an end. 


The protection by the United States of the rights of alien residents 
as guaranteed in treaties was the subject of a report by a committee con- 
sisting of Senator Elihu Roct, Governor Baldwin of Connecticut and 
George W. Kirchwey of Columbia University. The committee believed 
that legislation should be sought vesting in the United States courts the 
necessary jurisdiction. In seconding the report, Alton B. Parker, of 
New York, declared the matter important enough to warrant a proposal 
for a Constitutional amendment, should other means fail. The discus- 
sion resulted in the adoption of the following resolution : 

Resolved, that the committee of this conference appointed May 20, 1910, to 
report to this conference in 1911, as to the best method of carrying into effect 
the recommendation of successive Presidents of the United States that the United 
States Government be vested with the power to execute through appropriate 
action in the Federal courts its treaty obligations, and, generally, to furnish 
adequate protection to alien residents in the United States, be continued and is 
hereby instructed to use every proper effort to secure the speedy enactment by 
Congress of legislation vesting in the courts of the United States adequate juris- 
diction for the said purpose. 


In anticipation of increased ayplication of aeronautics to military 
ises, a resolution was adopted appealing to the President of the United 
States “to use his best efforts by diplomatic means to bring about an 
international agreement among the nations of the earth binding them 
io refrain from extending their svstem of warfare to the free and peace- 
ful highwavs of the air,” and a recommendation in the address of Oscar 
S. Straus, of New York, who presided at the closing session, that the 
nations should agree to prohibit money loans to belligerent nations by 


neutral peoples led to the inclusion in the platform of a clause com- 
mending the subject to the attention of the third Hague Conference. 


3 
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That the past year has opened a new era for the international peace 
movement in America the conference left no doubt. In the opening ad- 
dress of President Butler, the plans of the trustees of the Carnegie 
Endowment were for the first time made public. Under three great divi- 
sions —that of International Law under the direction of James Brown 
scott, that of Economics and History directed by John B. Clark, and 
that of Intercourse and Education — the Endowment will go forward, 
inspiring and assisting the existing peace forces, which are now about 
to organize their work on a more effective basis. After two years 
of work, a committee of the Mohonk Conference reported this year a 
plan for a national clearing house for the arbitration and peace societies 
of this country and ithe conference invited the executive committee of the 
Third National Peace Congress, which contemplated similar action, to 
unite with it “in constituting a National Council for Arbitration and 
Peace ” as follows: 

The Council shall be composed of the following members: President Nicholas 
Murray Butler, Hon. William J. Bryan, Hon. Theodore E. Burton, Dr. Samuel T. 
Dutton, Hamilton Holt, Esq., Dr. George W. Kirchwey. Theodore Marburg, Esq., 
Edwin D. Mead, Esq., Hon. Elihu Root, Dr. James Brown Scott, Daniel Smiley, 
Esq., Dr. Benjamin F. Trueblood, President E. D. Werfield, Miss Jane Addams, 
and Mrs. Fannie Fern Andrews —and shall have power to add to its numbers 
hy inviting the leading peace and arbitration societies of the country to nominate 
members of the Council, and to fill any vacancies that may occur in its member- 
ship. Sueh Council shall further have power to adept a constitution and by- 
laws for its government and administration, and to incorporate if it shall see 
fit to do so. 

The purpose of the Council shall be to promote a more effective organization 
and direction of all agencies in the United States working for international 
peace and good will, and to conduce in every proper way to secure co-operation 
and concentration of effort on the part of the peace workers of the country, 
without, however, impairing the autonomy or independence of any society, asso- 
ciation, conference or congress now existing, or that may hereafter be created, 
or assuming to exercise any authority or control over them, 


Such a national council will not only provide the germ of organization, 
the lack of which has so seriously crippled the peace forces, but it will 
tend more and more to concentration on a constructive peace program 
that shall place substitution before destruction, law and justice before 
disarmament and peace. Many times during the meeting, particularly 
in the address of James Brown Scott, was the need of such constructive 
work emphasized, and the opinion was manifest that the machinery for 
its prosecution will soon be at hand. 


2 


752 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


In its platform the conference also urged upon the President of the 
United States the early creation of the peace commission authorized by 
Congress in June last; directed public attention to the importance of 
immediate and careful consideration of subjects to be submitted to the 
international committee to be created in two years for the preparation 
of the program of the third Hague Conference; and endorsed the pro- 
posal recently submitted to Congress for a joint agreement by the na- 
tions of North and South America that in case of war between any of 
them no taking of territory from one by another shall be permitted as 
a result. The platform also urged comprehensive plans for a celebration 
of the centennial of peace between Great Britain and the United States. 

The tone of the conference was one of quiet confidence; its utterances 
were definite and progressive, and its influence will be large. 


ROBERT SPENCE WATSON. 


Small in numbers, the Quakers occupy a large space in the history of 
individual liberty, political reform, and international peace. This is 
self-evident to the American who sees in Pennsylvania the initiative and 
foresight, the political and reforming spirit of William Penn. The in- 
fluence of the Quaker in advancing the cause of peace is just as real, 
if not so obvious, and in the great movement Penn is again the pioneer. 
His essay towards the present and future peace of Europe, published in 
1693-4, has been, as it were, an arsenal of peace, and it is interesting to 
note that an Argentine delegate to the Second Hague Peace Conference 
called it to the attention of the proposers of the Court of Arbitral Jus- 
tice as containing the best method of apportioning representation in the 
projected court.’ 

The late Robert Spence Watson was a Quaker, worthy of the best 
traditions of the Society of Friends, and his death on March 2, 1911, in 
his 73rd year, was a distinct loss, not merely to his family and to his 
country, but to the friends of progress and humanity in the world at 
large. 


1 Deuxiéme Conférence Internationale de la Paix, Actes et Documents, Vol. I, 
Pp. 325. 
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Dr. Watson was passionately devoted to the cause of education, and 
he gave years of his life and his best thought to the public schools of 
Newcastle and its public library. Through his exertions, the city was 
endowed with Armstrong College, a branch of the University of Durham, 
and he served the new institution which he founded as president. 

The son of a Radical, he was a Radical of the Radicals in the matter 
of political and social reform, and from 1884 to 1897 he was president 
of the Newcastle Liberal and Radical Association. He was connected 
with the National Liberal Federation from its organization, and from 
1890 to 1902 was its unwearied and efficient president. The spirit of the 
nian was shown by his opposition to the circular issued by the conserva- 
tive government of 1875 instructing the captains of British vessels to give 
up to their owners any escaped slaves who took refuge on the vessels. 

Dr. Watson was a keen lawyer, and the practice of his profession led 
lim with unerring eye to detect the danger lurking in an instrument, 
however carefully drawn. He declared in public that if a single slave 
were returned to its master from a British ship, he would indict the 
ceptain of the vessel under the kidnapping act, with Benjamin Disraeli, 
then Prime Minister, as an accessory. Dr. Watson’s purpose was bold 
and extreme, but he knew his ground. Thus, Sir Farrer Herschell, 
afterward Lord Chancellor, wrote to him: “I have no doubt you can 
take such proceedings, and if they should be necessary, I shall be ready 
ic take the matter up and fight it through.” The circular was with- 
crawn and the deck of a British ship, synonymous with freedom, was 
never dishonored by the return of a fugitive who had sought refuge 
upon it. 

Dr. Watson was, by his religion, consecrated to the cause of peace. 
Thus, in 1870, he collected a large sum, amounting to £70,000, to alle- 
viate the sufferings of the non-combatants in Alsace-Lorraine, a contri- 
bution raised by the Society of Friends, of which he was always an 
active member. He was president of the Peace Society, and not only 
believed but practiced arbitration ; in more than a hundred cases he was 
chosen arbiter in labor disputes, and, to his great honor be it said, he 
served without compensation. 

His creed and the practice of a life-time are admirably summed up in 
his own words: 

“Tt is ours to combat tyranny and oppression of whatever kind when- 
ever and wherever they may be found; it is ours to love our country so 
well that we cannot bear to see her do wrong to any people.” 
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PAN-AMERICAN COMMERCIAL CONFERENCE, 


On February 13-17, 1911, an important conference was held in the 
Pan-American Building at Washington to consider, “ first, the actual, 
practical, business conditions surrounding the exchange of commerce 
and development of trade between the United States and the other Amer- 
ican countries; and, second, the non-political business opportunities and 
advantages which will be opened to Pan-American commerce by the 
Panama Canal, and the steps which should now be taken by the busi- 
ness interests of the Americas to get ready for the canal and enable them 
to gain direct benefits following its opening.” It was very widely at- 
tended by exporters and importers, and specialists in Latin-American 
Many addresses, based upon experience, were made, 


trade and industry. 
which the products of the 


and numerous suggestions advanced by 
Americas might be exchanged more easily and at reduced cost, the ex- 
ports and imports increased, and each country, by its industry and com- 
merce, made to serve a more useful purpose to each. 

The Pan-American Union is in itself an evidence of the close and 
intimate relations which may exist between independent countries with- 
out a political federation, for it is an international organization and office 
maintained by the twenty-one American Republics, and devoted to the 
development and maintenance of commerce, friendly intercourse, and good 
understanding among them. It is administered by a Director-General, 
Mr. John Barrett, well-known for his zeal and his sympathy for Latin- 
America, and efficient Assistant Director, Mr. Francisco J. Yanes. 
These officers are elected by and responsible to a governing board, com- 
posed of the Secretary of State of the United States and the diplomatic 
1epresentatives in Washington of the other American Governments. ‘The 
executive officers are aided by a staff of international experts, statis- 
ticians, commercial specialists, editors, translators, compilers, librarians, 
and clerks, and the Union publishes a monthly bulletin which is an ad- 
mirable record of Pan-American progress. 

It is impossible to describe the proceedings of the conference in detail, 
because they are voluminous and technical, but they have been gathered 
together and published in a handy volume of over 300 pages, which will 
be of very great service to merchants of all the countries represented as 
well as to believers in Pan-American unity. 

The Secretary of State is the chairman of the governing board of 
the Union and his address, printed in full, states not merely the purposes 
of the four Pan-American conferences which have been held, of the 
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Union which has been established at Washington, but the benefits of 
closer commercial intercourse, to foster which the commercial conference 
was called. Mr. Knox said, on opening the conference: 


GENTLEMEN; You have met at an important stage in the evolution of the 
industrial and commercial] relations of the Republics of the Western Hemisphere. 
The significance of this Congress can hardly be overestimated. It meets for the 
discussion of practical subjects, for the dissemination of information, for the 
interchange of ideas in regard to the exchange of trade. 

It is fitting that the Pan American Conferences, which are now held at regular 
intervals, should be followed by commercial Pan American Congresses such as 
this one, which supplements the broad general work of those gatherings in estab- 
lishing closer relations and promoting the principles of peace among the different 
countries. It conserves and fructifies the resolutions and recommendations of 
those Conferences, and it opens the channels for putting into effect the prin- 
ciples they lay down. The approach of the Americas was the aspiration voiced 
by that illustrious statesman and publicist, the late Joaquin Nabuco, who, as 
Ambassador of the Brazilian Republic, participated it: so many movements for 
the improvement of the relations of all the countries of this hemisphere. His 
services to mutual peace and good will, and to that closer commercial intercourse 
which is at once the harbinger and the advocate of such good will, will long be 
remembered. Speaking from his position as the representative of a great south- 
ern Republic, he once told us of the good that Latin America would derive from 
closer intercourse with the United States. He also told us that the benefit which 
we of the United States would derive from that interccurse at first would be only 
the good that comes from making friends. We were satisfied with that good, but 
already we see how it also leads to and embraces the sphere of trade interests. 

The educational value of gatherings such as this, where commercial expansion 
may be discussed in all its aspects, is very great. Let ne candidly confess that 
in the past we have been too ignorant of our southern neighbors, their vast unde- 
veloped resources, and the measures they have been taking to open themselves to 
the world. 

Happily that ignorance is disappearing. The mists began to clear away when 
in 1889 JAMES G, BLAINE seriously initiated a Pan American commercial policy. 
They were further dissipated when my distinguished predecessor made his memor- 
able trip around South Ameriea. The cordiality of the weleome given him by 
our neighbors to the south is yet fresh in our memories. This journey, supple- 
mented by subsequent visits on his part to other Latin American countries, pro- 
moted a better understanding on their part of our commercial aims and expecta- 
tions. It had even a greater influence on the people of the United States in edu- 
eating them in regard to Latin America, its institutions, the policies of its states- 
nen, and the opportunities for the investment of capital and the promotion of 
general trade, 

The moral forces of commerce, the pacific influence of trade, should be the 
foundation of the commercial policy of the representatives of the Western Hem- 
isphere The energies of production and consumption can not better be conserved 
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than on sucha basis. The diplomacy of commerce can not better be employed than 
in fertilizing and making productive the aspirations that within the last quarter 
of a century have germinated. From our own viewpoint, here on the northern 
continent, surveying the whole field of Latin American commerce, we are struck 
with an economic fact which must govern our mutual relations. The trade cur 
rents which flow between the United States and its Latin American neighbors 
should be north and south. The historic trade routes are along lines of latitude 
rather than longitude. There is profit for all of us in following the natural lines 
of least geographic resistance. In the trend of trade on this hemisphere the tem- 
perate and the tropical regions are mutually dependent each on the other. We 
have abundance of raw material fabricated into finished products which our 
southern neighbors want. They have certain products which are essential ele- 
ments in our food consumption. Some surplus food products we also have for 
them. This is a good basis for mutual exchange. 

If I were to note the most marked development in our own commercial policy 
within the last few years as relates to our Latin American neighbors, I should 
place first, not the general commercial exchange of commodities, though that is 
of great importance, but the awakening of our own people to the opportunities 
for the investment of capital. We have reached the stage in our own national 
development where our capital, never timorous when the opportunities are com- 
mensurate with the effort, looks to the south. What we did for the development 
of the mines and the railway system of Mexico, with abundantly satisfactory 
returns to ourselves and with equal advantage to our neighbors across the Rio 
Grande, we may further do in other countries not quite so near. The movement 
is perhaps a little slow, but it has set in, and with the exercise of that patience 
which is one of the temperamental characteristics of our Latin American friends, 
we may look for a much greater share in their development by capital from the 
United States than in the past. 

We are interested in bettering the steamship communication. We believe that, 
while its material advantages are great, by the better and quicker facilities for 
mail and freight which such improvement will afford, there is an even greater 
advantage in the closer intercourse among the different peoples which it makes 
possible. We believe in the era of railroad construction which has set in and 
which is bearing such abundant fruits, and especially in that great interconti- 
nental project with its enormous possibilities of good, the Pan American Rail- 
way. We believe, of course, in the Panama Canal, both as a commercial factor 
and as a moral force. We believe in the future development of those vast treas 
ure beds of the Andes, the mines, and we hope to see much more of it done by 
our own capital. We believe in an international bank which will keep the com- 
mercial currents flowing in their proper direction. We believe in all these pro 
jects, and we believe that the countries which have these resources to develop 
should be aided by capital from the United States and the United States should 
reap the legitimate fruits of such enterprise. 


| 
| 
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THE CARNEGIE ENDOWMENT FOR INTERNATIONAL PEACE 


The first authoritative and detailed statement of the work to be 
undertaken and the method to be pursued by the Carnegie Endowment 
for International Peace was made by Dr. Nicholas Murray Butler, a 
member of the board of trustees and of the executive committee, at his 
opening address as president of the Lake Mohonk Conference on Inter- 
national Arbitration held on May 24,1911. Mr. Butler said: 

Fortunately, by reason of the great benefaction of Mr. Carnegie, the world 
now has in its possession a powerful engine for the accomplishment of precisely 
this end. The establishment of the Carnegie Endowment for International Peace 
marks an epoch, in that it furnishes the organization and the means for a sus- 
tained and systematic effort to reach and to convince the public opinion of the 
world by scientific argument and exposition. Talk about the evils of war there 
has been in plenty; we are now ready and anxious for something more con- 
structive. 

The Division of International Law will be under the direction of Professor 
James Brown Scott, whose services at the Department of State, at the second 
Hague Conference, and in connection with the American Society and Journal of 
International Law, are too well known to need specific enumeration. This divi- 
sion will promote the development of international law, and by study, by con- 
ferences, by aiding negotiations, and by publication, and will assist in bringing 
about such a progressive development of the rules of international law as will 
enable them to meet with constantly growing adequacy the needs of the nations 
of the world in their juristic relations toward each other. It will not be suffi- 
cient, however, to bring the principles and rules of international law to the notice 
of the people of various nations; the rights and duties that are implied in these 
principles and rules, and that follow from them, must also be clearly and effee- 
tively taught. Furthermore, this division of the Endowment will aim con- 
stantly to inculeate the belief that intercourse between nations should be based 
upon a correct and definite idea of international justice. To the perfecting and 
clarifying of the fundamental conception of international justice, this division 
will assiduously devote itself. 

All this study and activity have for their object to hasten the day when the 
principles and rules of international law will be so clearly apprehended and so 
satisfactory that the settlement of international differences and disputes in 
accordance with their terms will become the unvarying practice of civilized 
nations, 

For this purpose the Endowment will associate with Dr. Scott a consultative 
board composed of some of the most distinguished international lawyers in the 
world. The point of view of each great nation will be represented in their coun- 
cils, and the results to be arrived at will be the joint work of jurists of every 
school and of every language. It is not too much to hope that by the influence 
of these scholars the international law of the future will prove to be without 
the division between the law of peace and the law of war which is now charac- 
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teristic of it. The method which obtains in the domain of municipal law affords 
a model and an example for the method to be applied in the field of international 
law. We need, first, an agreement as to the fundamental principles which should 
regulate the rights and duties of nations in their mutual intercourse, which 
principles would then form the substantive law of nations. The means and in- 
strumentalities provided to enforce a right or to redress a wrong would indicate 
the natural and normal procedure to be followed in international discussion and 
litigation. It would then appear that for the maintenance of rights and for the 
redress of wrongs between nations there are, first, the legal remedies, and, sec- 
ondly, the resort to violence and force. In this way the rules of war would cease 
to form a part of the substantive law of nations; they would be classed, together 
with the peaceable remedies and after them, as one of the possible means of en- 
forcing rights and redressing wrongs. The text-books of international law would 
no longer put war on an equality with peace, but would relegate it to its ap- 
propriately subordinate place in the consideration of questions of procedure. 

The Hague Conference has solemnly declared that the maintenance of peace 
is the supreme duty of nations. For the execution of this supreme duty ade- 
quate means must be provided. If they are at hand they should be strengthened ; 
if they are not at hand, they must be brought into existence. A study of the 
struggle in the history of Europe between self-redress and the judicial settle- 
ment of private disputes, and of the steps by which private warfare was abol- 
ished and civil actions were made determinable by courts of law, will help to 
convince the nations of the world that the very measures which they have taken 
within their several borders to do away with self-redress and to establish do- 
mestie peace and order, are precisely those which will establish order and justice 
and assure peace between the nations themselves. This whole process is one of 
legal evolution. 

The second division of the work of the Carnegie Endowment will be the Divi- 
sion of Economies and History. It will be under the direction of Professor John 
Bates Clark, of Columbia University, whose foremost p!ace among English-speak- 
ing economists is gladly recognized everywhere. The work of this division, like 
that of the Division of International Law, will be scientific and scholarly in 
character, in organization, and in method. Like the Division of International 
Law, the Division of Economics and History will aim at the education of public 
opinion and at the formulation of conclusions that may serve for the guidance 
of governmental policy. With Professor Clark will be associated a score of the 
world’s leading economists. England, Germany, France, Italy, Austria-Hungary, 
Switzerland, Holland, Denmark, Japan, the Argentine Republic, and other nations 
will have a voice and a part in formulating the problems to whose solution this 
division will address itself, and in working out the solutions of those problems. 
The results arrived at in this case, as in the case of the Division of International 
Law, will not be those imposed upon the judment of one people by the scholars 
and economists of another, but they will be those that are reached by codperation 
between economists of a dozen nations. 

_ It-will be the business of this division of the work of the Endowment to study 
the economic causes and effects of war; the effect upon the public opinion of 
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nations and upon international good will, of retaliatory, discriminatory, and 
preferential tariffs; the economic aspects of the present huge expenditures for 
military purposes; and the relation between military expenditures and_ inter- 
national well-being and the world-wide program for social improvement and 
reform which is held in waiting through lack of means for its execution. 

The highest expectations may confidently be entertained as to the practical 
results to follow from the successful prosecution of economic studies such as 
these. Mankind has never yet learned to appreciate the dislocation which war 
necessarily produces in the economic processes of production, distribution, ex- 
change, and consumption all over the world. A war between two nations is not 
confined in its effect to the combatants. The interests of neutral powers are 
involved in some degree. Articles for which there is no market in time of peace 
are called for in large amounts in time of war; the processes of production are 
diverted from their normal channels or are artificially stimulated in abnormal 
ways; exchange is alternately diminished and accelerated; the markets of the 
world are disarranged; and in every direction are to be found evidences of war’s 
ravages and evil consequences. Mankind must be taught to look upon war as a 
pathological phenomenon; to seek in the economic and social life of men and 
nations for its most active causes; and to look farther and deeper in that same 
economic and social life for modes of preventing war and for allowing the 
economic activities of mankind to go forward unhindered and unhampered in 
their mighty task of laying the basis for an increasingly higher and nobler 
civilization. 

The work of this division of the Endowment may well result, within a meas- 
urable period, in broadening the study and the teaching of political economy 
everywhere. Moreover, it will help to bring about a new conception of history, 
and to establish new tests of effectiveness in the teaching of it. We shall gain 
from these studies a new standard in the measurement of human values, and 
the children of the generations that are to come will have an opportunity to 
learn more fully than has yet been possible of the high significance of the scien- 
tifie and philosophic development of mankind, of his artistic and literary achieve- 
ments, of his moral and social advances, of his industrial and commercial under- 
takings: in fact, of all those things which we justly think of as entering into 
a true conception of civilization. 

In these two divisions — those of International Law and of Economics and 
History —the Endowment will, under the leadership and guidance of trained 
scholars of the first rank, seek to make constant and influential contributions 
to human knowledge with a view to so instructing public opinion as to hasten 
the day when judicial process will everywhere be substituted for force in the 
settlement of international differences and misundersteandings. 

There remains a third and important division of the work of the Endowment 
— the Division of Intercourse and Education — the director for which has not 
yet been announced. It will be the function of this division to supplement the 
work of the two divisions, which may be called, perhays, the scientific ones, by 
carrying forward vigorously, and in codperation with existing agencies, the 
educational work of propaganda, of international hospitality, and of promoting 
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international friendship. Among the tasks of this division will be to diffuse 
information and to educate public opinion regarding the causes, nature and 
effects of war, and the means for its prevention and avoidance; to establish a 
better understanding of international rights and duties and a more perfect sense 
of international justice among the inhabitants of civilized nations; to cultivate 
friendly feelings between the inhabitants of different countries, and to increase 
the knowledge and understanding of each other of the several nations; to pro- 
mote a general acceptance of peaceable methods in the settlement of international 
disputes, and to maintain, promote, and assist such establishments, organiza- 
tions, associations and agencies as shall be deemed necessary or useful in the 
accomplishment of the purposes for which the Endowment exists. In other 
words, this division will make practical application of the teachings and findings 
of the Divisions of International Law and of Economics and History. 

It can hardly be doubted that the men at the head of these three important 
divisions of the work of the Endowment, with their immediate associates and 
colleagues in this and other countries, will speedily come to form a veritable 
faculty of peace, and that the world will look to them more and more for in- 
struction and for inspiration alike. No such broad and philosophic conception 
of international relations has ever before been put forward as that which the 
trustees of the Endowment have formulated and made their own. The conception 
itself and the admirable plans made for its development and application open a 
new era in the history of the world. 

To such great and nobly conceived tasks as these the trustees of the Carnegie 
Endowment for International Peace have set their hands. Every true lover of 
his kind will wish them success in their stupendous undertaking, and will offer 
them earnest and hearty support toward its accomplishment. 


THE FIFTH ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTER- 
NATIONAL LAW 


The American Society of International Law held its fifth annual 
meeting at the New Willard Hotel, Washington, D. C., April 27-29. 
1911, and the program, as outlined in the April number of the AMERICAN 
JOURNAL OF INTERNATIONAL Law, was strictly adhered to. The meet- 
ing was in a way supplementary to the proceedings of 1910. In this 
meeting, the principles were expounded which, it is believed, control the 
whole country in extending protection to its citizens or subjects residing 
in foreign countries, that is to say, the question was considered in its 
international aspect. At the meeting of 1911 the attempt was made to 
examine and to formulate those principles which should guide and 
ecntrol foreign countries in their treatment of aliens residing or domi- 
ciled within them ; that is to say, the subject was treated from the stand- 
point of constitutional law with refereace, however, to the principles of 
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international theory and practice, which the good sense of mankind have 
imposed upon independent states in their treatment of aliens within 
their jurisdiction. As in 1910, so in 1911, the question was subdivided, 
-o that the various phases of the problem might be adequately treated, 
vet unity was preserved by restricting the papers and discussions to the 
general topic. It is hoped that in this way the proceedings of 1910 and 
of 1911 will have a scientific as well as a practical value and that the 
reports may be a clear and thoughtful exposition of the practice of 
nations as well as the views of writers of authority on the question of 
the rights of aliens and the protection which the home government may 
properly extend to them. 

Thursday evening, April 27th, and the morning and evening sessions 
of April 28th were devoted exclusively to this general subject. The 
morning session of Saturday, April 29, was given over to the considera- 
tion of the report of the committee on codification which the Society 
regarded as unfinished business. It is hoped, little by little, to prepare 
in the form of a code those principles of international law which actually 
do or should control nations in their peaceful intercourse. The Society, 
however, believes that very great care and attention should be devoted 
to preliminary matters before attempting a statement of the principles. 
Therefore, two topics were treated, namely, the primary sources of inter- 
national obligations, and the relative value of authorities. The com- 
mittee on codification, which is continued, will take up the subject and 
will, it is believed, be in a position to report actual progress in the 
matter of codification at-the next annual meeting. 

The Society was received, as usual, by the President of the United 
States (Friday afternoon, April 28th), and the customary dinner was 
ield on the evening of April 29. The dinner was more elaborate than 
in past years and was more numercusly attended, there being in all 130 
present. The President of the United States honored the Society by 
his presence, and at the guest table were Mr. Taft, who is honorary 
president of the Society, Mr. Root, president of the Society, the British 
Ambassador, the Japanese Ambassador, the Chief Justice of the United 
States, the Chief Justice of Canada, Judge George Gray, the Chief 
Justice of the Court of Commerce Appeals, the Secretary of War, the 
Honorable David J. Foster, ranking member of the Committee on 
Foreign Affairs of the House of Representatives, and Senator Henri La 
Fontaine, of Belgium. The addresses were of a very high order, and 
although the press was excluded, as is the rule, they were nevertheless 
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reported for the Society, and for the first time appear in the printed 
proceedings. 

At the business meeting held on Saturday morning, April 29th, 
Monsieur Ernest Nys was elected honorary member for the year 1910, 
and the following officers of the Society for the year 1911 were elected: 

Honorary President, 


Hon. William H. Taft. 


President, 


Hon. Elihu Root. 


Vice-Presidents, 


Chief Justice White, Hon. John W. Griggs, 
Justice William R. Day, Hon. William W. Morrow, 
Hon. P. C. Knox, Hon. Richard Olney, 

Mr. Andrew Carnegie, Hon. Horace Porter, 
Hon. Joseph H. Choate, Hon. Oscar 8. Straus, 
Hon. John W. Foster, Hon. Shelby M. Cullom, 


Hon. George Gray, Hon. Jacob M. Dickinson, 
Hon. James B. Angell. 


For members of the Executive Council to serve until 1914: 


Hon. Richard Bartholdt, Missouri. 

Gen. George B. Davis, District of Columbia. 

Prof. Charles Noble Gregory, Iowa. 

Hon. A. J. Montague, Virginia. 

Rear Admiral Charles H. Stockton, District of Columbia. 
Charles B. Warren, Esq., Michigan. 

Hon. John Sharp Williams, Mississippi. 

Prof. Theodore S. Woolsey, Connecticut. 


For member of the Executive Council to serve until 1913, to fill 
vacancy caused by election of Hon. James B. Angell to vice-presidency: 


Prof. William R. Manning, Texas. 

At the meeting of the Executive Council the present Executive Com- 
mittee and its officers, and the Board of Editors of the AMERICAN 
JOURNAL OF JNTERNATIONAL Law were re-elected for the ensuing year. 


CHRONICLE OF INTERNATIONAL EVENTS 


WITH REFERENCES 


Abbreviations: Ann. sc. pol., Annales des sciences politiques, Paris; Ann, Vie 
Int., Annuaire de la Vie Internationale, Brussels; Arch. dipl., Archives Diplo- 
matiques, Paris; B., boletin, bulletin, bollettino; B. P. U., bulletin of the Pan- 
American Union, Washington; Clunet, J. de Dr. Int. Privé, Paris; Doc. dipl., 
France: Documents diplomatiques; Dr., droit, diritto, derecho; For. rel., Foreign 
Relations of the United States; Ga., gazette, gaceta, gazzetta; Cd., Great 
Britain: Parliamentary Papers; /nt., international, internacional, internazionale ; 
J. journal; J. O., Journal Officiel, Paris; Mém. dipl., Mémorial diplomatique, 
Paris; Monit., Moniteur belge, Brussels; NV. R. G., Nouveau recueil générale de 
traités, Leipzig; Q. dipl., Questions diplomatiques et coloniales; R., review, 
revista, revue, rivista; Reichs-G., Reichs-Gesetzblatt, Berlin; Staats., Staatsblad, 
Groningen; State Papers, British and Foreign State Papers, London; Stat. at L., 
United States Statutes at Large; Times, the Times (London); Treaty ser., Great 
Britain: Treaty Series. 


Jqnuary, 1911. 


4 BeLtagium—Panama. Exchange of ratifications at Panama of the 
convention signed at Panama December 14, 1906, relative to the 
exchange of Postal packets Monit., February 19; B. Usuel, Jan- 
uary 4. 

10 CENTRAL AMERICAN CourT OF Justice. Convention signed at 
Guatemala City, by Costa Rica, Salvador, Guatemala, Honduras 
and Nicaragua, amending tlie Convention of Washington of 1907, 
and transferring the seat of the court to San Jose, but authorizing 
the court to be held elsewhere when expedient. “ E] Noticiero ” 
states that Andrew Carnegie has given $100,000 for the construc- 
tion of a court building to replace the one destroyed at Cartago 
by earthquake. P. A. U., 32:572. 

11-February 2. Tue South AMERICAN PostaL ConGress at Monte- 
video provided for an International South American Postal 
Bureau to be located in Montevideo. P. A. U., 32:600. 

12 Brazit—Urvevay. Arbitration treaty signed at Petropolis. P. A. 


U., 32:55%. 
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January, 1911. 

12. Morocco—Spa1n. Agreement entered into for the settlement of 
difficulties arising in regions about places controlled by Spain. 
G. de Madrid, January 14. 

12-25 Iraty—Ruvussia. Exchange of ratifications of an arbitration 
convention signed at St. Petersburgh, October 14/27, 1910. In 
force, February 12/25. 

17 CENTRAL AMERICAN REPUBLICS. Convention signed at Guatemala 
for the exchange of parcels post between the Central American 
Republics. Text in La Gaceta, Costa Rica, February 22, 1911. 


icbruary, 1911. 

1 Fintanp—HwneGary exchange money orders through the agency 
of Sweden. L’Union Postale, 36:48. 

6/19 BuLearta—TvurkeEy. <A convention of commerce and navigation 
has been signed at Constantinople. Sanctioned by Bulgaria, 
March 7; by Turkey, March 20. Terminates October 1, 1911. 
Times, February 20; Mem. dipl., 49:131. 

8 FranceE—Mexico. Law approving the arbitration convention 
signed at Mexico, March 2, 1909, for the arbitration of the Clip- 
perton Island controversy. J. O., February 19, 1911 

13-17 THe PAN AMERICAN COMMERCIAL CONFERENCE met in Wash- 

: ington. P. A. U., 32:406-431 and special bulletin. 

14. France—Great Britain. The Hague Court handed down the 
award in the Savarkar case. Clunet, 38:155; text in Mem. dipl., 
49:153; Times, February 25, 1911. 

17 FraNce—PortuGaL. Notes exchanged at Lisbon arranging a com- 
mercial agreement effective at once to be superseded by a definite 
convention. Times, February 20; Mem. dipl., 49:115. 

19 Canapa—Japan. Japan denounced the existing treaty of com- 
merce. R. of Rs., 43:418; Mem. dipl., 49:131. 

21. Japan—Unitep States. Treaty and protocol of commerce and 
navigation signed at Washington. Ratification advised by the 
Senate, with amendment, February 24, 1911; ratified by the 
President, March 2, 1911; ratified by Japan, March 31, 1911; 
ratifications exchanged at Tokio, April 4, 1911; proclaimed, April 
5, 1911. U.S. Treaty Ser., 558. 

22-26 Tuer FourtH INTERNATIONAL CONGRESS OF MEDICINE met at 
Cairo. Mem. dipl., 49:181. 
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March, 1911. 


BaHAMA IsLANDS—MEXICcO. Money orders exchanged on the basis 
of a private agreement. L’Union Postale, 36:80. 

GREAT BritaiN—TwnNis. Telegraph money order exchange inau- 
gurated. L’Union Postale, 36:64. 

DENMARK—GREAT BRITAIN. Convention signed at London renew- 
ing for a further period of five years the arbitration convention 
signed at London, October 25, 1905. Ratifications exchanged a' 
Lorfdon, May 3, 1911. Treaty ser., 1911, No. 10; Times, 
March 29. 

FraNcE—JAPAN. Law approving the convention signed at Tokio, 
September 14, 1909, for the reciprocal protection in China of 
trade-marks, ete. J. O., March 11, 1911. 

INTERNATIONAL ARRANGEMENT FOR THE SUPPRESSION OF THE CIR- 
CULATION OF OBSCENE PUBLICATIONS, signed at Paris, May 4, 
1910. Ratifications deposited at Paris, by France, Belgium, Ger- 
many, Spain, United States, Great Britain, Italy, and Switzerland. 
J. O., April 2. 

First Conaress oF SoutH AMERICAN Mutua BENEFIT Assocta- 
TIONS met at Rio de Janeiro. P. A. U., 32:563. 

CuBA—GERMANY. Ratifications exchanged at Habana, of a money 
order postal convention signed at Habana, February 28, 1910. 
Proclaimed in Cuba, March 31, 1911. Ga. Of., April 18, 1911. 


SwEDEN—UNITED States. Ratifications exchanged at Washington 
of the Consular convention, signed at Washington June 1, 1910. 
Ratification advised by the Senate, June 13, 1910; ratified by the 
President, February 27, 1911; ratified by Sweden, February 3. 
1911; proclaimed, March 20, 1911. U.S. Treaty Ser., 557. 

Turkey. An irade was issued at Constantinople approving the con- 
ventions signed at Constantinople, March 18, as appendices to the 
Bagdad Railway Convention of 1903. The Bagdad Railway 
Question, Times, March 1. The Bagdad Railway and the Persian 
Gulf, Times, March 23; The Situation in Turkey, Spectator, May 
13; Les Nouvelles conventions du Bagdad, Q. dipl., 31 :439-440 ; 
La vie politique et parliamentaire, 68 :213. 

FraNCcE—GERMANY. Declaration signed at Paris, simplifying the 

civil procedure of judicial authorities under the convention signed 

at The Hague, July 17, 1905. J. 0O., April 8. 
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March, 1911. 

29 NiIcARAGUA—UNITED States. Decree signed by the President of 
Nicaragua appointing a mixed commission to adjudicate claims 
against that government by citizens of the United States. Pan- 


American Magazine, 12:400. 

31 Urvevay—Vatican. Diplomatic relations suspended by Uruguay. 
Times, April 1. 

31 Botivia—Perv. Protocol signed at Lima for the arbitration of 
difficulties. If necessary, matters are to be submitted to the 
Arbitration Court at The Hague. Times, April 1, 19, 1911; 
Mem. dipl., 49 :226. 


April, 1911. 
1 GeRMANY—GREAT Britain. Reatifications exchanged at Berlin of 
a treaty signed at Berlin, January 30, 1911, respecting extradi- 
tion between British and German protectorates. Treaty ser., No. 
8, 1911. 
3 GREAT BritaiN—Japan. Treaty of commerce and navigation 
signed at London. Ratifications exchanged at Tokio, May 5. 
Cd., 5556; Times, April 6. 
3 GREAT BRITAIN—ZANZIBAR. Declaration signed at Zanzibar abro- 
gating, so far as regards Zanzibar, the treaty of May 31, 1839, 
between Great Britain and Muscat (V. British Foreign and 
State Papers, 28:1080). Treaty ser., No. 7, 1911. 
3 GREAT BriTaAIN—ZANziBaR. Ratifications exchanged at Zanzibar 
of a treaty signed at Zanzibar, November 4, 1908, abrogating the 
treaty signed at Zanzibar, April 30, 1886. (V. British Foreign 
and State Papers, 77:54, 63.) Treaty ser., No. 7, 1911. 
3 INTERNATIONAL PLAGUE CONFERENCE met at Mukden. Times, 
April 28; North China Herald, 99 :214, 237. 
FRANCE—NEW ZEALAND. Ratifications exchanged at Paris of a 
convention signed at Paris, December 1, 1909, concerning the 
exchange of post-office money orders. Treaty ser., No. 9, 1911. 
Law approving the convention in J. O., March 15. 
8 INTERPARLIAMENTARY Union. The general council met at Brussels 
and arranged for the conference to be held in Rome in October 
next. Times, April 10; Mem. dipl., 49:105, 245. 

9-15 FourtnH INTERNATIONAL CONGREss OF PHILOSOPHY held at 
Boulogne. The fifth congress will be held at London, in 1915. 
R. Scientifique, 49 :505. 
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‘April, 1911. 

15 France—Norway. Declaration signed at Paris, modifying decla- 
ration of February 20, 1909, regarding admission of certain 
French products into Norway. J. 0O., May 21. 

15 INTERNATIONAL Law CoNGREss met at Madrid. M. Clunet, chair- 
man. The next meeting will be at Christiania in 1912. Times, 
April 17, May 3. 

15 Cuina. The $50,000,000 loan, by American, British, French, and 
German bankers, signed at Peking. R. of Rs., 43:550. Times, 
April 15. Baldwin, America and China; Outlook, 96 1025-1028 ; 
The Imperial Decree of May 4, in North-China Herald, 99 :428. 

16 GreeceE—Rovumanta. Diplomatic relations resumed. Times, April 
17. Y. dipl., 31:562; Vie Politique et Parlementaire, 68 :409. 

23. Rovuspaix INTERNATIONAL ExposITION opened. Daily Consular and 
Trade Reports, Washington, 14:177. 

24-May 20. Wortp Missionary Exposition held at Boston. 

25-May 2. INTERNATIONAL CONGRESS ON CHILD WELFARE held in 
Washington. 

27-29 THe AMERICAN SocIETY OF INTERNATIONAL Law held its fifth 
annual meeting at Washington. This Journal, p. 760. 

30-October 31. Turtn Exposition. Times, April 30. 


ADHESIONS. 
International Convention, circulation of automobiles, Paris, October 
11, 1909. 
Roumania, April 17, 1911. J. O., April 29. 
Central American Parcels Post Convention. (V. January 17). 
Costa Rica. P. A. U., 52:784. 
International convention for the publication of customs tariffs, July 
5, 1890. 
Cuba. 
The Hague Conventions, 1907. 
1) Guatemala, except XIT provisionally, March 15, 1911. 
2) Norway, I-XI, XIII and XIV, September 2, 1910. 
3) Panama, January 23, 1911. Ga. Of., March 11, 1911. 
4) Portugal, April 13, 1911. 
International Office of Public Hygiene, Rome, December 9, 1907. 
Turkey (withdraws reservations made regarding Article 18, 
of the Sanitary Convention of Paris, 1903). 
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Arrangement of Rome (May 26, 1906) for the exchange of letters 

of declared value. 

St. Lucia and St. Vincent. 

British East Africa and Uganda. B. Usuel. January 15, 
1911. 

Convention, practice of the liberal professions, signed at Mexico, 
January 28, 1902. 

1) Dominican Republic. P. A. U., 32:785. 
2) Mexico. 

International Convention, Berlin, November 13, 1908, revising 
Convention of Berne, protection of literary and artistic 
works. 

Portugal. Dr. d’Auteur, 24:45. 

Arrangement for the repression of the circulation of obscene pub- 

lications. See March 15. 
Denmark, April 8, 1911. 

Resolutions of the Third Pan-American Conference, Rio de Janeiro, 
1906. 

Panama. Law passed, January 16, 1911. 

International convention to prohibit the use of white (yellow) 
phosphorous in match manufacture. 

Great Britain (for South African Union and South Rhodesia). 
J. O., March 10, 1911. 
Universal Postal Union, Rome, May 26, 1906. 
New Hebrides. March 1. 
International Sanitary Convention, Paris, December 3, 1903. 


Norway. 


DENUNCIATION. 
Belgium and France denounce the agreement signed at Lisbon April 
8, 1892, between Portugal, France, and the Independent State 
of the Kongo regarding rights of importation and exportation 
in the west zone of the conventional basin of the Kongo. Offi- 
cial Gazette, Lisbon, March 31, 1911. 


(See tables following, which are a part of this Chronicle.) 
Otis G. STANTON. 
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PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 


UNITED STATES * 


American Peace Society of Japan, Report of inaugural meeting of, at 
Yokohama, Jan. 30,1911. 11 p. (S. doc. 9.) Paper, 5c. 

Annexation of Canada to United States. Report alverse to H. C. R. 
60, for. Feb. 17,1911. lp. (H. rp. 2192.) Foreign Affairs Comm. 

Annexation of Canada to United States. Report adverse to H. R. 977, 
calling for information as to any negotiations pending with Canadian 
or British Governments. Feb. 17,1911. 1p. (H. rp. 2192.) Foreign 
Affairs Committee. 

Argentine Republic, Answer to resolution relative to construction of 
battleships for. April 5, 1911. 4 p. (S. doc. 3.) Paper, 5c. Dept. 
cy State. 

Argentine Republic, Information in response to resolution relative to 
construction of battleships for. April 5, 1911. 13 p. (S. doe. 2.) 
Paper, 5. Navy Dept. 

Armies of France, Germany, Austria, Russia, England, Italy, Mexico, 
and Japan, Strength and organization of. 1911. 58 p.,il. (War Dept. 
doc. 385.) Paper, 10c. War College Division. 

Carnegie Endowment for International Peace. Report amending H. 
32084, to incorporate the. Feb. 3, 1911. 2p. (H. rp. 2067.) H. of 
Rf. Comm. on Judiciary. 

Chamizal arbitration, convention between United States and Mexico, 
providing for, signed at Washington, June 24, 1910. 9 p. (Treaty 
series No. 555.) [English and Spanish.] Dept. of State. 

. Supplementary protocol, signed at Washington, Dec. 5, 1910. 
|p. (Treaty series No. 556.) [English and Spanish.] Dept. of State. 

China. Report amending H. 24746, to extend extradition laws of 
United States to China. Feb. 2,1911. 3p. (H. rp. 2045.) Foreign 
Affairs Committee. 


1 When prices are given, the document in question may be obtained for the 
amount noted from the Superintendent of Documents, Government Printing 
Office, Washington, D. C. 
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Commercial relations of United States with foreign countries, calendar 
year 1909. 1911. xxili+1035 p. (H. doc. 121, 61st Cong. 2d sess.) 
Cloth, 80c. Bureau of Manufactures. 

Emigration. Abstract of report on emigration conditions in Europe. 
1911. 46 p. 

Extradition treaty between United States and Dominican Republic, 
signed Santo Domingo, June 19,1909. 16 p. (‘Treaty series No. 550.) 
[English and Spanish.] Dept. of State. 

Great Lakes, History of navigation of, by Ralph G. Plumb. 1911. 
83 p. H. of R. Railways and Canals Committee. 

Immigration. Abstract of report on Federal legislation on. 1911. 
30 p. Immigration Commission. 

Immigration. Abstract of report on Japanese and other immigrant 
races in Pacific Coast and Rocky Mountain States. 1911. 80 p. Jm- 
migration Commission. 

Immigration. Abstract of report on immigration situation in other 
countries: [Canada, Australia, New Zealand, Argentina, Brazil.] 1910. 
47 p. Immigration Commission, 

Immigration laws and regulations of July 1, 1907. 12th ed. Feb. 1, 
1911. 97 p. Paper, 10c. Bureau of Immigration and Naturalization. 

Immigration. Hearings on H. R. 921, setting date for consideration 
and vote on H. 15413 [to amend act to regulate immigration of aliens 
into United States so as to provide that all alien immigrants over sixteen 
vears of age must be able to read, etc.], Feb. 1, 1911. 17 p. H. of R. 
Rules Committee. 

International American Conference, 1910 (Fourth). Report, with 
accompanying papers, relative to. Jan. 16, 1911. 296 p., map. (S. 
doc. 744.) Paper, 

International Conference on Bills of Exchange, The Hague, June 23- 
July 25, 1910, Report [with accompanying papers] of delegate to. Jan. 
20,1911. 511 p. (S. doc. 768.) Paper, 35¢e. Dept. of State. 

International Fisheries Commission. Report from American member. 
Feb. 10,1911. 19 p. (H. doc. 1375.) Paper, 5c. 

International Institute of Agriculture. Article by David Lubin, March 
82,1911. 4p. (S. doe. 860.) 

International Prize Court. Additional protocol to convention con- 
cluded at The Hague, Oct. 18, 1907, providing for court. Feb. 3, 1911. 
5p. S. Ex. H. Dept. of State. 
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Inventions, patents, designs, and industrial models, convention re- 
lating to, signed at Buenos Aires, Aug. 20, 1910, by delegates of govern- 
ments represented at Fourth International Conference of American 
States. 6 p. S. Ex. F. Dept. of State. 

Japan, Treaty and protocol between United States and. Commerce and 
navigation; signed Washington, Feb. 21, 1911. 9 p. (Treaty series 
No. 558.) Dept. of State. 

Japan, Treaty of commerce and navigation with, concluded Nov. 22, 
1894. 9p. Dept. of State. 

Literary and artistic copyright. Convention signed at Buenos Aires, 
Aug. 11, 1910, by delegates of governments represented at Fourth Inter- 
national Conference of American States. 6 p. S. Ex. E. Dept. of 
State. 

M:lambo fire claims. Letter, with acccmpanying papers, relative to 
payments of claims for damages on account of fire in Panama City. 
March 3, 1911. 109 p. (S. doc. 858.) Dept. of Justice. 

Naturalization laws and regulations, March 15, 1911. 29 p. Bureau 
of Immigration and Naturalization. 

Naturalization. Report amending S. 9443, for naturalization of wife 
and minor children of insane aliens making homestead entries under 
land laws. Feb. 11,1911. 2 p. (HL. rp. 2149.) H. of R. Comm. on 
Immigration and Naturalization. 

Navies of the world, information concerning some of principal. April, 
1911. 23 p., 1 tab. Paper, 5c. Naval Intelligence Office. 

North Atlantic Coast Fisheries Arbitration Award, Minutes of con- 
ferences, United States and Great Britain, as to application of, to exist- 
ing regulations of Canada and Newfoundland. Washington, Jan. 9-12, 
1911. 3p. (Treaty series No. 553.) Dept. of State. 

North Atlantic Coast Fisheries Arbitration, Minutes of conferences, 
United States and Great Britain, as to objections of United States to 
existing laws and fishery regulations of Canada as recorded in protocol 
XXX of proceedings. Washington, Jan. 13, 14, 1911. 4 p. (Treaty 
series No. 554.) Dept. of State. 

North Atlantic Coast Fisheries Arbitration. Report of Chandler P. 
Anderson. Feb. 2,1911. 15 p. (S. doc. 806.) Paper, 5c. 

Obscene publications, Arrangement between United States and other 
Powers relative to repression of circulation of, signed at Paris, May 4, 
1910. 9p. (Treaty series No. 559.) [French and English.] Dept. of 


State. 
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Panama Exposition. Hearings [Jan. 30-Feb. 8, 1911] relative to 
nolding international exposition in 1915 at New Orleans, La., San 
Francisco, Cal., or Washington, D. C. 1911. 53 p. S. Comm. on 
/ndustrial Expositions. 

Panama-Pacific International Exposition, Report favoring H. J. R. 213, 
io invite foreign countries to participate in, at San Francisco, Cal., in 
1915. Feb. 9, 1911. 3p. (S. rp. 1133.) 

Passamaquoddy Bay, Treaty between United States and Great Britain 
concerning boundary line in, signed at Washington, May 21, 1910. 6 p. 
(Treaty series No. 551.) Dept. of State. 

Pecuniary claims, convention providing for submission to arbitration 
of, signed at Buenos Aires, Aug. 11, 1910, by delegates of governments 
represented at Fourth International Conference of American States. 5 p. 
S. Ex. D. Dept. of State. 

Peonage and treatment and conditions of work of immigrants. 1911. 
13 p. Immigration Commission. 

Reciprocity. Commercial treaties and conventions of United States 
with France, Great Britain, Newfoundland, Argentine Republic, Ecuador, 
Nicaragua, and Denmark for Island of St. Croix. Feb. 24,1911. 63 p. 
(S. doe. 831.) Paper, 5c. 

Reciprocity with Canada. Extracts from Congressional debates on 
treaty of 1854, together with message of President transmitting treaty 
to Congress. Feb. 2, 1911. 185 p. (H. doe. 1350.) Paper, 15e. 

Reciprocity with Canada. Hearings on H. 32216. Feb. 2-9, 1911. 
342 p. H. of R. Ways and Means Committee. 

Views of minority. Feb. 15,1911. 8p. (H. rp. 2150, pt. 
2.) Paper, 5e. 
Report amending H. 32216. Feb. 11, 1911. 6 p. (HL. rp. 
2150, pt. 1.) Paper, 5c. 

Reciprocity with Canada, hearings on H. 32216. [Feb. 20-23, 1911. 
332 p., lpl. (S. doc. 834.) Paper, 

teciprocity with Canada. Papers in consideration of H. 32216. 
March 3, 1911. 55 p. (S. doe. 862.) Paper, 5e. 

Reciprocity with Canada, President’s message transmitting reciprocal 
agreement negotiated with Canada. April 5,1911. 93 p. (H. doe. 2.) 


Paper, 10c. 

Reciprocity with Canada. Report favoring H. 4412, to promote. 
Apri] 13,1911. 2p. (H.rp.3 [pt.1].) Paper, 5e. 

Russia. Address of Louis Marshall on Russia and American passport, 
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before council of American Hebrew congregations in New York, Jan. 19, 
1911. Feb. 27,1911. 10 p. (S. doc. 839.) Paper, 5c. 

Russia. Hearings on H. J. R. 284 for termination of treaty of Dec. 
18, 1832, between United States and Russia, on account of Russia’s re- 
fusal to permit American citizens of Jewish faith to sojourn or reside 
in Russia and to honor passports of American citizens of Jewish faith. 
Feb. 16, 22, 1911. 64 p. Foreign Affairs Committee. 

Sovereignty and territorial integrity of America. Report favoring 
H. J. R. 278, expressing opinion of Congress as to propriety of joint 
agreement between governments of America for mutual guaranty of. 
Feb. 38,1911. 2p. (H. rp. 2057.) Foreign Affairs Committee. 

Sweden, consular convention between United States and, signed at 
Washington, June 1, 1910. 14 p. (Treaty series No. 557.) [English 
and Swedish.] Dept. of State. 

Tariff relations of Canada, system now in force and proposed con- 
cessions to United States. March, 1911. 39 p. (Tariff series No. 26.) 
Paper, 5e. Bureau of Manufactures. 

Third International Peace Conference. Report favoring H. J. R. 239, 
to instruct representatives of United States to, to express desire of United 
States that nations shall not attempt to increase their territory by con- 
quest and to endeavor to secure declaration to that effect from conference. 
Feb. 22,1911. 2p. (H. rp. 2216.) Foreign Affairs Committee. 

Trade-marks, convention concerning protection of, signed at Buenos 
Aires, Aug. 20, 1910, by delegates of governments represented at Fourth 
International Conference of American States. S. Ex. G. 8 p. Dept. 
of State. 

Workmen’s insurance and compensation systems in Europe; V. 1, 
Austria, Belgium, Denmark, France, Germany [with bibliographies]. 
1911. xv+1493 p. Cloth, $1.10; paper, $1.00. Bureau of Labor. 


GREAT BRITAIN." 


Accessions, withdrawals, etc. Treaties, etc., between the United King- 
dom and Foreign States. (Cd. 5555.) Treaty series, 1911, No. 6. 
13d. 

Aliens. H. of C. bill to amend the Aliens Act, 1905. No. 7. 2d. 

Aliens. H. of C. bill to amend the law with a view to the more 


2 Official publications of Great Britain and many of the British colonies may 
be purchased of Wyman & Sons, Ltd., Fetter Lane, E. C., London, England. 
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effectual control of criminal aliens and the prevention of crime by aliens. 
No. 178. 144. 

Aliens. H. of C. bill to secure that the Labour Exchanges established 
in pursuance of the Labour Exchanges Act, 1909, shall not provide 
an additional incentive to aliens to enter the United Kingdom. No. 
69. 1d. 

Arbitration convention between United Kingdom and Austria-Hun- 
gary. Signed at London, July 16, 1910. (Cd. 5471.) ‘Treaty series, 
1911. No.1. 1d. 

Collisions and assistance and salvage at sea, convention for the uni- 
fication of certain laws respecting, signed at Brussels, Sept. 23, 1910, 
and documents relating thereto. (Cd. 5558.) 44d. 

Commercial travelers’ samples, Agreement between the United King- 
dom and the United States repecting. Washington, Dec. 3-8, 1910. 
(Cd. 5518.) Treaty series, 1911, No. 4. 1d. 

Exchange of notes between United Kingdom and the Nether- 
lands respecting. The Hague, Dec. 31, 1910-Jan. 27, 1911. (Cd. 
5519.) Treaty series, 1911, No. 5. 1d. 

Congo. Belgian decree of March 22, 1910, relative to the collection of 
the natural products of the soil in the domain lands. (Cd. 5559.) 14d. 

Contraband, Correspondence with the French Government in 1885 re- 
specting the treatment of rice as. (Cd. 5520.) 2d. 

Corea. Order in Council, Jan. 23,1911. Foreign jurisdiction. Stat- 
utory Rules and Orders, 1911, No. 96. 1d. 

Immigration into the Union of South Africa, Correspondence re- 
specting a bill to regulate, with special reference to Asiatics. [ October, 
1910, to February, 1911.] (Cd. 5579.) 5d. 

Imperial Conference, 1911, Correspondence relating to the. [Novem- 
ber, 1910, to February, 1911.] (Cd. 5513.) 24d. 

Index to treaty series, 1910. (Cd. 5521.) Treaty series, 1911, No. 
27. 1d. 

International Penitentiary Congress (Eighth) held at Washington, 
October, 1910, Report on the proceedings of the, with appendices. (Cd. 
5593.) 6d. 

International prize court, Correspondence respecting an additional 
protocol to the convention relative to the establishment of. (Cd. 5554.) 
14d. 

International Sugar Commission, Report of the British delegate to, 


February, 1911. (Cd. 5557.) 2d. 
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Japan, Treaty of commerce and navigation between Great Britain and, 
signed at London, April 3, 1911, with a prefatory note and appendices. 
(Cd. 5556.) 3d. 

Money orders, exchange of, between United Kingdom and Tunis, Ad- 
ditional articles to the convention of Aug. 24, 1889, for the. Signed at 
l’aris, Dee. 22, 1910. (Cd. 5468.) Treaty series, 1911, No. 3. 1d. 

Netherland nationality laws and liability to military service, Report 
by H. M. Chargé d’Affaires at The Hague on. (Cd. 5475.) 14d. 

Netherlands. Translation of the proposed new general customs tariff 
of the Netherlands, with comparison of the present and proposed rates 
of duty. (Cd. 5630.) 64d. 

Reciprocity between Canada and the United States, Papers relating to 
the proposed agreement. (Cd. 5512.) 14d. 

Reciprocity between Canada and the United States. Proposed arrange- 
ment. (Cd. 5537.) 34d. 

Reciprocity between United States and Canada, Reports from H. M. 
Ambassador at Washington respecting arrangement for. (Cd. 5523.) 3d. 

Telegraph services between United Kingdom and Norway, Agreement 
providing for. Signed at London, Dec. 30, 1910. (Cd. 5474.) Treaty 
series, 1911, No. 2. 1d. 

Treaties and conventions between Great Britain and Foreign Powers, 


and laws, decrees, orders in council, etc., concerning the same, so far 
as they relate to commerce and navigation, slavery, extradition, 
nationality, copyright, postal matters, etc., and to the privileges and 
interests of the subjects of the high contracting parties. (Hertslet’s Com- 
mercial Treaties.) Vol. XXV. 158. 6d. Foreign Office. 

Gro. A. FINCH. 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


CARPIGIANI V. HALL 
Supreme Court of Alabama 
April 11, 1911. 

55 Southern Reporter, 248 


Appeal from Probate Court, Jefferson county; S. E. GREENE, Judge. 

Petition by Frank Carpigiani, as consular agent, against E. D. Hall 
and another for their removal as administrators of Francesco Santangelo, 
deceased, and that petitioner be appointed in their stead. From an 
order of the Probate Court sustaining a demurrer to the petition, peti- 
tioner appeals. Reversed and remanded. 

James A. Mitchell and S. B. Stern, for appellant. George Huddles- 
ton for appellee. 

SOMERVILLE, J. — Francesco Santangelo, a citizen of Italy, died in- 
iestate on or about March 30, 1910, in Jefferson county, Alabama, where 
he was then residing, leaving personal property valued at about $50, 
and contingently a right of action in his personal representative against 
# corporation for the injuries that caused his death. On April 15, 1910, 
a petition was filed in the Probate Court by E. D. Hall and Virga Giu- 
seppe, as friend and relative of the deceased, which, in addition to the 
usual jurisdictional averments, recited that the names of the heirs and 
distributees of the decedent’s estate, so far as known, are “ Virga Giu- 
seppe, cousin and nearest relative in America.” On the same day — 
April 15th — letters of administration were issued to these two peti- 
tioners jointly; they having qualified by filing the required bond. On 
April 19, 1910, Frank Carpigiani filed his petition in the Probate Court 
stating under oath that he is the consular agent of Italy at Birmingham, 
Ala., and as such empowered to look after the estates of Italian subjects 
who die intestate in Jefferson county; that Francesco Santangelo was a 
subject of the Kingdom of Italy at the time of his death, which oe- 
curred on or about March 30, 1910, and less than 40 days prior to the 
filing of this petition; that deceased left no wife or children, but is sur- 


id 
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vived by his father and mother, who reside at Salarparuta, Italy; that 
the petition of E. D. Hall and Virga Giuseppe (a copy of which is made 
an exhibit) was not for the benefit of the estate or heirs of the deceased, 
but was for the fraudulent purpose of appropriating the funds of the 
estate to their own use, in furtherance of which scheme Virga Giuseppe 
had falsely and fraudulently represented himself to be a relative of the. 
Ceceased, when in fact he was in no way related to him. The praye 
of the petition is that Hall and Giuseppe be cited to appear to show 
cause why they should not be removed from the administration and thei: 
letters revoked; and that upon such hearing they be removed and their 
letters revoked ; and that the petitioner, Carpigiani, be appointed as ad- 
ministrator in their stead. Citations were issued as prayed for, in re- 
sponse to which Giuseppe filed a sworn answer confessing the fraud and 
falsehood charged in the petition, renouncing his claim, and consenting 
that an order be made removing himself and Hall, and revoking their 
letters. Tall interposed a demurrer to the petition on the ground that 
it did not show that the petitioner was in any way interested in the 
estate, nor that he had any lawful authority to represent any of the per- 
sons in interest, nor that he had any standing to maintain the petition, 
and because no sufficient reason was shown for the revocation of the let- 
ters issued, nor for the removal of the administrators. The probate 
court sustained the demurrer, and denied the petition, from which decree 
the petitioner, Carpigiani, appeals to this court. 

1. The grant of administration having been made before the lapse of 
40 days, and it appearing that the intestate’s father survived him, the 
grant was premature and improvident; and the court would have been 
authorized ex mero motu to revoke the grant. And, upon the timely 
application of any person having a prior right to administration, it was 
the duty of the court to do so. Koger v. Franklin, 79 Ala. 505; Mark- 
land vy. Albes, 81 Ala. 433, 2 South. 123. 

The fact that the intestate’s fether was a nonresident did not dis- 
qualify him for the office of administrator, if he chose to undertake it. 
Fulgham v. Fulgham, 119 Ala. 403, 24 South. 851. 

2. The rights and privileges of consuls rest on the general law of 
nations, as well as on treaty stipulations. 2 Opinions of Attys. Gen. 
U7. S. 378. In his treatise on Public International Law (page 356), 
Mr. Taylor states that one of the duties attaching to the consular office 
is “to see that the laws of the state in which he officiates are properly 
administered when the rights of such (his) fellow citizens are involved.” 


2) 
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The duty, and by comity the authority, of a consul to receive and care 
for the personal estate of citizens of his own country who may die within 
his consulate, and to protect the estate from spoliation, is prescribed and 
recognized by all civilized nations. 7% Moore’s Digest International Law, 
§ 722, p. 117; The Bello Corrunes, 6 Wheat. 152, 5 L. Ed. 229; Wheat. 
International Law (2d Ed.) 151; Woolsey’s International Law, § 96. 
Of the general propriety of such a practice there can be no possible 
Coubt, and we are of the opinion that the appellant’s intervention on 
the grounds set forth in his petition was no more than his official duty 
prescribed, and was authorized by the law and comity of nations. 

We mean to say only that he had a right to be heard on his petition, 
independently of treaty provisions, for the purpose of procuring the re- 
moval of these administrators if shown to be dishonestly conspiring to 
despoil the estate, or if they were improvidently appointed; and that 
this prerogative attaches by law to his consular office, without any special 
authority from those who are entitled to the estate. 

3. The treaty of 1878, between Italy and the United States, of which 
we take judicial notice, contains the following provisions : 

Article 9. Consuls-general, consuls, vice-consuls and consular agents may have 
recourse to the authorities of the respective countries within their district, 
whether federal or local, judicial or executive, for the purpose of complaining of 
any infraction of the treaties or conventions existing between the United States 
and Italy as also in order to defend the rights and interests of their countrymen. 
If the complaint should not be satisfactorily redressed, the consular officers afore- 
said in the absence of a diplomatic agent of their country, may apply directly to 
the government of the country where they reside. 

Article 16. In case of the death of a citizen of the United States in Italy, or 
of an Italian citizen in the United States, who has no known heir, or testamentary 
executor designated by him, the competent local authorities shall give notice of 
the fact to consuls or consular agents of the nation to which the deceased belongs, 
to the end that information may be at once transmitted to the parties interested. 

Article 17. The respective consuls-general, vice-consuls and consular agents, as 
likewise the consular chancellors, secretaries, clerks, or attachés, shall enjoy in 
both countries all the rights. prerogatives, immunities and privileges which are 
or may hereafter be granted to the officers of the same grade of the most-favored 
nation. 20 Stat. 728, 732; U. S. Treaties 1904, p. 457. 


Under the “ most favored nation ” clause in the above treaty, appellant 
makes reference to Article 9 of the treaty of 1853 between the Argentine 
Republic and the United States: 


If any citizen of either of the two contracting parties shall die without will or 
testament, in any of the territories of the other, the consul-general or consul of 
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the nation to which the deceased belonged, or the representative of said consul- 
general or consul, in his absence, shall have the right to intervene in the posses- 
sion, administration and judicial liquidation of the estate of the deceased, con- 
formably with the laws of the country, for the benefit of the creditors and legal 
heirs. 10 Stat. 1009; U.S. Treaties 1904, p. 24. 


It thus results that Article 17 of our treaty with Italy is to be read 
as if it conferred in specific terms all of the consular powers and privi- 
leges set out in Article 9 of the Argentine treaty. 

Article 6 of the Constitution of the United States declares : 

This Constitution and the laws of the United States which shall be made in 
pursuance thereof, and all treaties made, or which shall be made, under the 
authority of the United States, shall be the supreme law of the land; and the 
judges in every State shall be bound thereby; anything in the Constitution or 
laws of any State to the contrary notwithstanding. 


The final arbiter in all matters of constitutional interpretation is, of 
course, the Supreme Court of the United States, and that court, by 
Justice Field, has said of this provision: 

That the treaty power of the United States extends to all proper subjects of 
negotiations between our government and the governments of other nations is 
clear. It is also clear that the protection which should be afforded to the 
citizens of one country owning property in another, and the manner in which 
that property may be transferred, devised, or inherited, are fitting subjects for 
such negotiation, and of regulation by mutual stipulations between the two 
countries. As commercial intercourse increases between different countries, the 
residence of citizens of one country within the territory of the other naturally 
follows, and the removal of their disability from alienage to hold, transfer, and 
inherit property in such cases tends to promote amicable relations. Such removal 
has been within the present century the frequent subject of treaty arrangement. 
The treaty power, as expressed in the Constitution, is in terms unlimited except 
by those restraints which are found in that instrument against the action of the 
government or its departments, and those arising from the nature of the govern- 
ment itself and of that of the states. Geofroy v. Riggs, 133 U. S. 258, 266, 10 
Sup. Ct. 295, 33 L. Ed. 642. 


Undoubtedly, the consular prerogative of intervention in and admin- 
istration of the estates of deceased foreign residents, as granted in 
Article 9 of the Argentine treaty, is international in its character, and 
directly within the purview of the treaty power of the federal govern- 
ment, and is therefore binding upon all the courts of this State. We 
therefore hold that the Italian consul, within the area of his consular 
territory, is entitled by supreme law to administer upon the estate of any 
Italian subject who there dies intestate, conformably, as to his general 
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powers, obligations, and mode of procedure, with the statutes of the 
State. 

These conclusions are fully and directly supported by the decisions of 
New York and Massachusetts. Estate of Tartaglio, 12 Misc. Rep. 245, 
33 N. Y. Supp. 1121; Jn re Fatosini, 33 Mise. Rep. 18, 67 N. Y. Supp. 
1119; Wyman, Petitioner, 191 Mass. 276, 77 N. E. 379, 114 Am. St. 
tep. 601. 

The case of In re Ghio’s Estate (Rocca v. Thompson | Cal.]), 108 
Pac. 516, takes an opposing view, which must be regarded as erroneous. 

The decree of the probate court is reversed, and the cause remanded 
for further proceedings in accordance with the foregoing opinion. 

Reversed and remanded. 

Simpson, McClellan, and Mayfield, JJ., concur. 


THE CHAMIZAL ARBITRATION BETWEEN THE UNITED 
STATES AND MEXICO 


MINUTES OF MEETING OF THE JOINT COMMISSION, JUNE 10, 1911. 


Ext Paso, Texas, June 10, 1911. 


The Joint Commission having been in session every day since the close 
of argument on June 2, 1911, discussing evidence and argument pre- 
sented by the agents and counsel of the two governments, proceeded to 
ballot for the purpose of arriving at a decision upon the following points, 
to-wit: 

I — Was the boundary line established by the Treaties of 1848 and 
1853 along the Rio Grande a fixed and invariable line? 

Upon this question the Mexican Commissioner voted yes; the United 
States Commissioner voted no; the Presiding Commissioner voted no. 

11 — Has the United States of America acquired title to the Chamizal 
tract by prescription ? 

Upon this question the Mexican Commissioner voted no; the United 
States Commissioner voted no; the Presiding Commissioner voted no. 

III — Does the Treaty of 1884 apply to all changes in the river subse- 
quent to the survey of 1852? 

Upon this question the Mexican Commissioner voted no; the United 
States Commissioner voted yes; the Presiding Commissioner voted yes. 

IV — Was the whole of the Chamizal tract, as defined in the Con- 
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vention of 1910, formed by slow and gradual erosion and deposit of 
alluvium within the meaning of Article I of the Convention of 1884? 

Upon this question the Mexican Commissioner voted no; the United 
States Commissioner voted yes; the Presiding Commissioner voted no. 

V — Was the formation of the Chamizal tract up to 1864 due to slow 
and gradual erosion and deposit of alluvium within the meaning of 
Article I of the Treaty of 1884? 

Upon this question the Mexican Commissioner voted yes; the United 
States Commissioner declined to vote for the following reasons: 

1. Article 1 of the Treaty of June 24, 1910, specifically bounds the 
Chamizal tract with technical accuracy, while Article 3 provides that 
* The Commission shall decide solely and exclusively as to whether the 
international title to the Chamizal tract is in the United States of 
America or Mexico.” 

The United States Commissioner does not believe that the Commission, 
in view of these provisions, is empowered to divide the Chamizal tract 
between the two countries. This position was specifically taken by 
counsel for the United States in argument and not denied by counsel on 
behalf of Mexico. The Commission in dividing the Chamizal tract is 
taking action which was neither requested nor contemplated by either 
party. 

2. The majority of the Commission in segregating the Chamizal tract 
is about to apply to some portion of the tract a standard not permitted 
by the treaties in force between the two countries. 

The Convention of 1884 (see Articles 1 and 2) and the Convention 
ot 1889, establishing the present International Boundary Commission 
(see, particularly, Article 4), recognize only two classes of changes in 
the river channel through natural causes, t. ¢., (a) through the slow and 
gradual erosion and deposit of alluvium (Article 1, 1884), or erosion 
(Article 4, 1889) ; (b) by the abandonment of an existing river bed and 
the opening of a new one (Article 1, 1884), or avulsion (Article 4, 
1889). 

The Convention of June 24, 1910, whereby the Chamizal Case is 
‘again referred to the International Boundary Commission, which shall 
be enlarged by the addition, for the purposes of the consideration and 
decision of the aforesaid difference only ” (Article 2), 7. ¢., “said Com- 
mission established by the Convention of 1889” (preamble) in no wise 
modifies the provisions of the Conventions of 1884 and 1889, which con- 
fines the Commission to the consideration of the two classes of changes 
aforesaid, t. e., erosion and avulsion. 
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The Presiding Commissioner voted yes. 
VI— Was the whole erosion which occurred in 1864 and after that 
date slow and gradual within the meaning of the Treaty of 1884? 

Upon this question the Mexican Commissioner voted that it was not 
slow and gradual from 1864 to 1884. He has no data to cover each of the 
succeeding years. 

The United States Commissioner declined to vote, for the same reasons 
stated with respect to the period from 1852 to 1864. 

He furthermore declined to vote because the location of the river in 
1864 is wholly obliterated and its position can never be re-established in 
any one of the points of its former location, and, therefore, even if the 
Commission were empowered to render a decision segregating that por- 
tion of the tract formed after 1864, provided the channed of 1864 could 
be located, a decision to this effect under the present circumstances, when 
the channel can by no possibility be relocated, is void because it is inde- 
terminate, indefinite and impossible of accomplishment. 

He furthermore pointed out that even if the Commission were em- 
powcred te segregate the Chamizal tract and even if it were possible to 
relocate the river channel of 1864 and even if the Commission were 
empowered to ingraft upon the treaty a new class of changes, 1. ¢., some 
form of erosion which was not slow and gradual within the meaning of 
the treaty, nevertheless, the evidence conclusively shows that this hypo- 
thetical violent and rapid erosion could in no event have taken place 
except at certain points where the river impinged upon the banks with 
peculiar force, and not along the whole three miles where the tract 
bounds upon the river. Even if it be conceded, as alleged, that land at 
certain points in Mexico was destroyed by rapid and violent erosion, 
and that the Boundary Commission during the last seventeen years has 
been in error in construing such erosion as being within the terms of 
Article I of the Convention of 1884, nevertheless, the undisputed evi- 
dence in the record shows that the entire tract on the north bank of the 
river was formed by slow and gradual deposit of alluvium. It was, in 
his judgment, in any event, the duty of Mexico to establish by the pre- 
ponderance of evidence the identity of any portion of land within the 
Chamizal tract alleged to have been formed as a result of violent and 
rapid erosion. 

The Presiding Commissioner voted that the erosion which was caused 
by the flood of 1864 was not slow and gradual within the meaning of 
the Convention of 1884, nor was the erosion during the succeeding years 
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up to and including 1868 of that character. There are no data, and it 
is immaterial to decide whether the erosion subsequent to that date was 
slow and gradual or not, inasmuch as the river had ceased to be the 


international boundary. 
The United States Commissioner furthermore stated that he desired 


to file a dissenting opinion in which he would discuss the merits of the 
questions before the Commission on the points as to which he was com- 
pelled to dissent, as well as to elaborate the grounds which induced him 
to believe that the Commission by its decision has departed from the 
terms of the submission. 

The Presiding Commissioner was requested to prepare the award in 
accordance with the above votes and the American and Mexican Com- 
miss:oners to submit their opinions on the points on which they dissent. 

The Commission then adjourned until further notice. 


AWARD 


REFORE THE INTERNATIONAL BOUNDARY COMMISSION, ENLARGED BY THE 
CONVENTION BETWEEN THE UNITED STATES AND MEXICO OF JUNE 
24, 1910 


In the matter of the international title to the Chamizal tract. 


PREAMBLE 


Whereas a convention between the United States of America and the 
United States of Mexico for the arbitration of the differences which 
have arisen between the two governments as to the international title to 
the Chamizal tract, was concluded and signed by their respective pleni- 
potentiaries at Washington on the twenty-fourth day of June, 1910, 


which is as follows: 


CONVENTION FOR THE ARBITRATION OF THE CHAMIZAL CASE. 

The United States of America and the United States of Mexico, desiring to 
terminate, in accordance with the various treaties and conventions now existing 
between the two countries, and in accordance with the principles of international 
law, the differences which have arisen between the two Governments as to the 
international title to the Chamizal tract, upon which the members of the Inter- 
national Boundary Commission have failed to agree, and having determined to 
refer these differences to the said Commission, established by the Convention 
of 1889, which for this case only shall be enlarged as hereinafter provided, have 
resolved to conclude a Convention for that purpose, and have appointed as their 


respective Plenipotentiaries: 
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The President of the United States of America, Philander C. Knox, Secretary 
of State of the United States of America; and 

The President of the United States of Mexico, Don Francisco Le6n de la Barra, 
Ambassador Extraordinary ard Plenipotentiary of the United States of Mexico 
at Washington, 

Who, after having exhibited their respective full powers, and having found 
the same to be in good and due form, have agreed upon the following articles: 


ARTICLE I. 


The Chamizal tract in dispute is located at El Paso, Texas, and Ciudad Juarez, 
Chihuahua, and is bounded westerly and southerly by the middle of the present 
channel of the Rio Grande, otherwise called Rio Bravo del Norte, easterly by the 
middle of the abandoned channel of 1901, and northerly by the middle of the 
channel of the river as surveyed by Emory and Salazar in 1852, and is substan- 
tially as shown on a map on a scale of 1-5,000, signed by General Anson Mills, 
Commissioner on the part of the United States, and Sefor Don F. Javier Osorno, 
Commissioner on the part of Mexico, which accompanies the report of the Inter- 
national Boundary Commission, in Case No. 13, entitled “Alleged Obstruction in 
the Mexican End of the El Paso Street Railway Bridge and Backwaters Caused 
by the Great Bend in the River Below,” and on file in the archives of the two 
Governments. 

ARTICLE II. 

The difference as to the international title of the Chamizal tract shall be again 
referred to the International Boundary Commission, which shall be enlarged by 
the addition, for the purposes of the consideration and decision of the aforesaid 
difference only, of a third Commissioner, who shall preside over the deliberations 
of the Commission. This Commissioner shall be a Canadian jurist and shall be 
selected by the two Governments by common accord, or, failing such agreement, 
by the Government of Canada, which shall be requested to designate him. No 
decision of the Commission shall be perfectly valid unless the Commission shall 
have been fully constituted by the three members who compose it. 


ARTICLE ITI. 

The Commission shall decide solely and exclusively as to whether the inter- 
national title to the Chamizal tract is in the United States of America or 
Mexico. The decision of the Commission, whether rendered unanimously or by 
majority vote of the Commissioners, shall be final and conclusive upon both 
Governments, and without appeal. The decision shall be in writing and shall 
state the reasons upon which it is based. It shall be rendered within thirty days 
after the close of the hearings. 


ARTICLE IV. 

Each Government shall be entitled to be represented before the Commission 
by an Agent and such Counsel as it may deem necessary to designate; the Agent 
and Counsel shall be entitled to make oral argument and to examine and cross- 
examine witnesses and, provide that the Commission so decides, to introduce 
further documentary evidence. 
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ARTICLE V. 


On or before December 1, 1910, each Government shall present to the Agent 
of the other party two or more printed copies of its case, together with the docu- 
mentary evidence upon which it relies. It shall be suflicient for this purpose if 
each Government delivers the copies and documents aforesaid at the Mexican 
Embassy at Washington or at the American Embassy at the City of Mexico, as 
the case may be, for transmission. As soon thereafter as possible, and within 
ten days, each party shall deliver two printed copies of its case and accompany- 
ing documentary evidence to each member of the Commission. Delivery to the 
American and Mexican Commissioners nay be made at their offices in El] Paso, 
Texas; the copies intended for the Canadian Commissioner may be delivered at 
the British Embassy at Washington or at the British Legation at the City of 
Mexico. 

On or before February 1, 1911, each Government may present to the Agent of 
the other a counter-case, with documentary evidence, in answer to the case and 
documentary evidence of the other party. The counter-case shall be delivered in 
the manner provided in the foregoing paragraph. 

The Commission shall hold its first session in the city of El] Paso, State of 
Texas, where the offices of the International Boundary Commission are situated, 
on March 1, 1911, and shall proceed to the trial of the case with all convenient 
speed, sitting either at El Paso, Texas, or Ciudad Juarez, Chihuahua, as con- 


venience may require. The Commission shall act in accordance with the pro- 


cedure established in the Boundary Convention of 1889. It shall, however, be 
empowered to adopt such rules and regulations as it may deem convenient in the 


course of the case. 
At the first meeting of the three Commissioners each party shall deliver to 


each of the Commissioners and to the Agent of the other party, in duplicate, with 
such additional copies as may be required, a printed argument showing the 
points relied upon in the case and counter-case, and referring to the documentary 
evidence upon which it is based. Each party shall have the right to file such 
supplemental printed brief as it may deem requisite. Such briefs shall be filed 
within ten days after the close of the hearings, unless further time be granted by 


the Commission. 
ARTIcLE VI. 


Each Government shall pay the expenses of the presentation and conduct of 
its ease before the Commission; all other expenses which by their nature are a 
charge on both Governments, including the honorarium for the Canadian Com- 
missioner, shall be borne by the two Governments in equal moieties. 


ARTICLE VIT. 


In case of the temporary or permanent unavoidable absence of any one of the 
Commissioners, his place will be filled by the Government concerned, except in 
the case of the Canadian jurist. The latter under any like circumstances shall 
he replaced in accordance with the provisions of this Convention. 
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ARTICLE VIII. 

If the arbitral award provided for by this Convention shall be favorable to 
Mexico, it shall be executed within the term of two years, which can not be ex- 
tended, and which shall be counted from the date on which the award is ren- 
dered. During that time the status quo shall be maintained in the Chamizal 
tract on the terms agreed upon by both Governments. 


ARTICLE IX. 

By this Convention the Contracting Parties declare to be null and void all 
previous propositions that have reciprocally been made for the diplomatic settle- 
ment of the Chamizal Case; but each party shall be entitled to put in evidence 
by way of information such of this official correspondence as it deems advisable. 


ARTICLE X. 
The present Convention shall be ratified in accordance with the constitutional 
forms of the contracting parties and shall take effect from the date of the ex- 


change of its ratifications. 

The ratifications shall be exchanged at Washington as soon as possible. 

In witness whereof, the respective plenipotentiaries have signed the above 
articles, both in the English and Spanish languages, and have hereunto affixed 


their seals, 
Done in duplicate at the city of Washington, this 24th day of June, one 


thousand nine hundred and ten. 


And whereas the said convention was duly ratified on both parts, and 
the ratifications of the two governments were exchanged at the City of 
Washington on the twenty-fourth day of January, 1911. 

And whereas on the fifth day of December, 1910, the plenipotentiaries 
who negotiated and signed the said convention of June 24, 1910, being 
thereunto duly empowered by their respective governments, agreed upon 
a supplementary protocol, which is as follows: 

Whereas it has become necessary, owing to the lapse of time, that the dates 
fixed by Article V of the before-mentioned convention be changed, it is hereby 
agreed as follows: 

The date for the presentation of the respective cases and documentary evidence 
is fixed for February 15, 1911; 

The date for the presentation of the respective counter-cases and documentary 
evidence is fixed for April 15, 1911; 

The date for the first session of the Commission is fixed for May 15, 1911; 

All other provisions of the Convention of June 24, 1910, remain unchanged. 

This supplementary protocol shall be ratified in accordance with the constitu- 
tional forms of the Contracting Parties and shall take effect from the date of the 


exchange of its ratifications. 
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The ratifications of the Convention and the supplementary protocol shall be 
exchanged at Washington as soon as possible. 

In witness whereof, the respective Plenipotentiaries have signed the above 
supplementary protocol, both in the English and Spanish languages, and have 


hereunto affixed their seals. 
Done in duplicate at the City of Washington, this fifth day of December, one 


thousand nine hundred and ten. 
PHILANDER C. KNOX [SEAL] 
F. L. DE LA BARRA [SEAL] 


And whereas the parties to the said convention of 24th of June, 1910, 
have, by common accord, in conformity with Article II thereof, enlarged 
the said International Boundary Commission by the addition, for the 
purposes of the consideration and decision of the aforesaid difference, of 
a third Commissioner, viz. : 

Eugene Lafleur, one of His Britannic Majesty’s Counsel, Doctor of 
Civil Law and former Professor of International Law at McGill Uni- 
versity, who, together with 

Anson Mills, Brigadier General of the United States Army (retired), 
Member of the American Geographical Society, American Commissioner 
of the International Boundary Commission, and 

Fernando Beltram y Puga, Civil Engineer, Mexican Commissioner of 
the International Boundary Commission, Member of the Geographical 
Society of Mexico and of the American Geographical Society, Member 
of the Society of Civil Engineers and Architects of Mexico, 

Have been constituted as a commission for the decision as to whether 
the international title to the Chamizal tract is in the United States of 
America or in the United States of Mexico. 

And whereas the agents of the parties to the said convention have 
duly, and in accordance with the terms of the convention, communicated 
io this Commission their cases, countercases, printed arguments and 
other documents. 

And whereas the agents and counsel for the parties have fully presented 
te this Commission their oral arguments during the sittings held at the 
City of El Paso between the first assembling of the Commission on the 
15th May, 1911, to the close of the hearing on the 2nd June, 1911. 

Now, therefore, this Commission, having carefully considered the said 
convention, cases, countercases, printed and oral arguments, and the 
documents presented by either side, after due deliberation, makes the 
following decision and award: 

The Chamizal tract consists of about six hundred acres, and lies 
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between the old bed of the Rio Grande, as it was surveyed in 1852, and 
the present bed of the river, as more particularly described in Article 1 
of the Convention of 1910. It is the result of changes which have taken 
place through the action of the water upon the banks of the river causing 
the river to move southward into Mexican territory. 

With the progressive movement of the river to the south, the American 
city of El Paso has been extending on the accretions formed by the 
action of the river on its north bank, while the Mexican city of Juarez 
to the south has suffered a correspondingly loss of territory. 

By the Treaties of 1848 and 1853 the Rio Grande, from a point a little 
higher than the present City of El Paso to its mouth in the Gulf of 
Mexico, was constituted the boundary line between the United States 
and Mexico. 

The contention on behalf ef the United States of Mexico is that this 
dividing line was fixed, under those treaties, in a permanent and in- 
variable manner, and consequently that the changes which have taken 
place in the river have not affected the boundary line which was estab- 
lished and marked in 1852. 

On behalf of the United States of America it is contended that accord- 
ing to the true intent and meaning of the Treaties of 1848 and 1853, 
if the channel of the river changes by gradual accretion the boundary 
follows the channel, and that it is only in case of a sudden change of bed 
that the river ceases to be the boundary, which then remains in the 
abandoned bed of the river. 

It is further contended on behalf of the United States of America that 
by the terms of a subsequent boundary convention in 1884, rules of 
interpretation were adopted which became applicable to all changes in 
the Rio Grande, which have occurred since the river became the inter- 
national boundary, and that the changes which determined the forma- 
tion of the Chamizal tract are changes resulting from slow and gradual 
erosion and deposit of alluvion within the meaning of that convention, 
and consequently changes which left the channel of the river as the 
international boundary line. 

The Mexican Government, on the other hand, contends that the 
Chamizal tract having been formed before the coming in force of the 
Convention of 1884, that convention was not retroactive and could not 
affect the title to the tract, and further contends that even assuming the 
case to be governed by the Convention of 1884 the changes in the 
channel have not been the result of slow and gradual erosion and deposit 


of alluvion. 
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Finally the United States of America have set up a claim to the 
Chamizal tract by prescription, alleged to result from the undisturbed, 
uninterrupted, and unchallenged possession of the territory since the 
Treaty of 1848. 

In 1889 the Governments of the United States and of Mexico by a 
convention, created the International Boundary Commission for the pur- 
pose of carrying out the principles contained in the Convention of 1884 
and to avoid the difficulties occasioned by the changes which take place in 
the bed of the Rio Grande where it serves as the boundary between the 
two republics, and for other purposes enumerated in Article I of the 
Convention of 1889. 

At a session of the Boundary Commissioners, held on the 28th Sep- 
tember, 1894, the Mexican Commissioner presented the papers in a case 
known as “El Chamizal No. 4.” These included a complaint made 
by Pedro Ignacio Garcia, who alleged, in substance, that he had acquired 
certain property formerly lying on the south side of the Rio Grande, 
known as El Chamizal, which, in consequence of the abrupt and sudden 
change of current of the Rio Grande, was now on the north side of the 
river, and within the limits of El Paso, Texas. This claim was examined 
by the International Boundary Commissioners, who heard witnesses upon 
the facts, and who, after consideration, were unable to come to any 
agreement, and so reported to their respective governments. 

As a result of this disagreement the Convertion of 24th June, 1910, 
was signed, and the decision of the question was submitted to the present 
Commission. 

FIXED LINE THEORY. 


Article V of the Treaty of Guadalupe Hidalgo of 1848 provides for a 
boundary between the United States and Mexico in the following terms: 


The boundary line between the two Republics shall commence in the Gulf of 
Mexico, three leagues from land, opposite the mouth of the Rio Grande, otherwise 
called Rio Bravo del Norte, or opposite the mouth of its deepest branch, if it 
should have more than one branch emptying directly into the sea; from thence, 
up the middle of that river, following the deepest channel, where it has more 
than one, to the point where it strikes the southern boundary of New Mexico; 
thence, westwardly, along the whole southern boundary of New Mexico (which 
runs north of the town called Paso) to its western termination; thence, north- 
ward, along the western line of New Mexico until it intersects the first branch 
of the river Gila; (or if it should not intersect any branch of that river, then, 
to the point on the said line nearest to such branch, and thence in a direct line 
to the same;) thence down the middle of the said branch and of the said river, 
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until it empties into the Rio Colorado; thence, across the Rio Colorado, follow- 
ing the division line between Upper and Lower California, to the Pacific Ocean. 

The southern and western limits of New Mexico, mentioned in this article, are 
those laid down in the map entitled “ Map of the United Mexican States, as 
organized and defined by various Acts of the Congress of said Republic, and con- 
structed according to the best authorities. Revised edition. Published at New 
York in 1847 by J. Disturnell;” of which map a copy is added to this treaty, 
bearing the signatures and seals of the undersigned Plenipotentiaries. And, in 
order to preclude all difficulty in tracing upon the ground the limit separating 
Upper from Lower California, it is agreed that the said limit shall consist of a 
straight line, drawn from the middle of the Rio Gila, where it unites with the 
Colorado, to a point on the coast of the Pacifie Ocean, distant one marine league 
due south of the southernmost point of the port of San Diego, according to the 
plan of said port made in the year 1782, by Don Juan Pantoja, second sailing- 
master of the Spanish fleet, and published at Madrid in the year 1802, in the 
atlas to the voyage of the schooners Suti] and Mexicana; of which plan a copy 
is hereunto added, signed and sealed by the respective Plenipotentiaries. 

In order to designate the boundary line with due precision, upon authoritative 
maps, and to establish upon the ground landmarks which shall show the limits 
of both republies, as described in the present article, the two Governments shall 
each appoint a commissioner and a surveyor, who, before the expiration of one 
year from the date of the exchange of ratifications of this treaty, shall meet at 
the Port of San Diego, and proceed to run and mark the said boundary in its 
whole course to the mouth of the Rio Bravo del Norte. They shall keep journals 
and make out plans of their operations; and the result agreed upon by them 
shall be deemed a part of this treaty, and shall have the same force as if it were 
inserted therein. The two Governments will amicably agree regarding what may 
be necessary to these persons, and also as to their respective escorts, should such 
be necessary. 

The boundary line established by this article shall be religiously respected by 
each of the two republics, and no change shall ever be made therein, except by 
the express and free consent of both nations, lawfully given by the General Gov- 
ernment of each, in conformity with its own constitution. 


The fluvial portion of the boundary called for by the above treaty, in 
so far as the Rio Grande is concerned, extending from its mouth to the 
point where it strikes the southern boundary of New Mexico, appears to 
have been fixed by the surveys of the International Boundary Commission 
in 1852. 

In 1853, in consequence of a dispute as to the land boundary and the 
acquisition of a portion of territory now forming part of New Mexico 
and Arizona, known as the “ Gadsden Purchase,” the boundary treaty 
of 1853 was signed, the first article of which deals with the boundary as 


follows: 
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The Mexican Republic agrees to designate the following as her true limits 
with the United States for the future: Retaining the same dividing line between 
the two Californias as already defined and established, according to the fifth 
article of the treaty of Guadalupe Hidalgo, the limits between the two re- 
publics shall be as follows: Beginning in the Gulf of Mexico, three leagues 
from land, opposite the mouth of the Rio Grande, as provided in the fifth article 
of the treaty of Guadalupe Hidalgo; thence, as defined in the said article, up the 
middle of that river to the point where the parallel of 31° 47’ north latitude 
crosses the same; thence due west one hundred miles; thence south to the 
parallel of 31° 20’, north latitude; thence along the said parallel of 31° 20’ to 
the 111th meridian of longitude west of Greenwich; thence in a straight line to a 
point on the Colorado River twenty English miles below the junction of the Gila 
and Colorado Rivers; thence up the middle of the said river Colorado until it 
intersects the present line between the United States and Mexico. 

For the performance of this portion of the treaty, each of the two Govern- 
ments shall nominate one commissioner, to the end that, by common consent, 
the two thus nominated, having met in the city of Paso del Norte, three months 
after the exchange of the ratifications of this treaty, may proceed to survey 
and mark out upon the land the dividing line stipulated by this article, 
where it shall not have already been surveyed and established by the mixted 
commission, according to the treaty of Guadalupe, keeping a journal and mak- 
ing proper plans of their operations. For this purpose, if they should judge it 
necessary, the contracting parties shall be at liberty each to unite to its re- 
spective commissioner, scientific or other assistants, such as astronomers and 
surveyors, whose concurrence shall not be considered necessary for the settle- 
ment and ratification of a true line of division between the two republics; that 
line shall be alone established upon which the commissioners may fix, their 
consent in this particular being considered decisive and an integral part of this 
treaty, without necessity of ulterior ratification or approval, and without room 
for interpretation of any kind by either of the parties contracting. 

The dividing line thus established shall, in all time, be faithfully respected by 
the two Governments, without any variation therein, unless of the express and 
free consent of the two, given in conformity to the principles of the law of 
nations, and in accordance with the constitution of each country, respectively. 

In consequence, the stipulation in the fifth article of the treaty of Guadalupe 
upon the boundary line therein deseribed is no longer of any foree, wherein it 
may conflict with that here established, the said line being considered annulled 
and abolished wherever it may not coincide with the present, and in the same 
manner remaining in full force where in accordance with the same. 


The Treaty of Guadalupe Hidalgo, signed on the 2nd February, 1848, 
provides that the boundary line between the two republics from the Gulf 
of Mexico shall be the middle of the Rio Grande, following the deepest 
channel where it has more than one, to the point where it strikes the 
southern boundary of New Mevico. It is conceded, on both sides, that 
if this provision stood alone it would undoubtedly constitute a natural, 
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or arcifinious, boundary between the two nations and chat according to 
well-known principles of international law, this fluvial boundary would 
continue, notwithstanding modifications of the course of the river caused 
by gradual accretion on the one bank or degradation of the other bank ; 
vhereas if the river deserted its original bed and forced for itself a new 
channel in another direction the boundary would remain in the middle 
of the deserted river bed. It is contended, however, on behalf of Mexico, 
that the provisions in the treaty providing for a designation of the 
boundary line with due precision, upon authoritative maps, and for 
establishing upon the grounds landmarks showing the limits of both 
republics, and the direction to commissioners and surveyors to run and 
mark the boundary in its full course to the mouth of the Rio Grande, 
coupled with the final stipulation that the boundary line thus established 
should be religiously respected by the two republics, and no change should 
ever be made therein, except by the express and free consent of both 
nations, takes this case out of the ordinary rules of international law, 
and by a conventional agreement converts a natural, or arcifinious, bound- 
ary into an artificial and invariable one. In support of this contention 
copious references have been made to the Civil Law, distinguishing be- 
tween lands whose limits were established by fixed measurements (agri 
limitati) and arcifinious lands, which were not so limited (agri 
arcifinii). These two classes of lands were sometimes contrasted by 
saving that arcifinious lands were those which had natural boundaries, 
such as mountains and rivers, while limited estates were those which had 
fixed measurements. As a consequence of this distinction the Roman 
Law denied the existence of the right of alluvion in favor of the limited 
estates which it was the custom to distribute among the Roman generals, 
and subsequently to the Legionaries, out of conquered territory. This re- 
striction of the ordinary rights appurtenant to riparian ownership is 
however considered, by the best authorities, to have been an exceptional 
provision applicable only to the case above mentioned, and one of the 
principal authorities relied on by the Mexican counsel (A. Plocquo, 
Legislation des caux et de la navigation, Vol. 2, page 66) clearly estab- 
lishes that the mere fact that a riparian proprietor holds under a title 
which gives him a specified number of acres of land does not prevent 
him from profiting by alluvion. The difficulty in this case does not arise 
from the fact that the territories in question are established by any 
measurement, but because the boundary is ordered to be run and marked 
along the fluvial portion as well as on the land, and on account of the 
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further stipulation that no change shall ever be made therein. Do these 
provisions and expression, in so far as they refer to the fluvial portion 
of the boundary, convert it into an artificial boundary which will persist 
notwithstanding all changes in the course of the river? In one sense 
it may be said that the adoption ef a fixed and invariable line, so far as 
the river is concerned, would not be a perpetual retaining of the river 
boundary provided for by the treaty. and would be at variance with the 
agreement of the parties that the boundary should forever run in the 
middle of the river. The direction as to marking the course of the river 
as it existed at the time of the Treaty of 1848 is not inconsistent with 
a fluvial line varying only in accordance with the general rules of inter- 
national law, by erosion on one bank and alluvial deposits on the other 
bank, for this marking of the boundary may serve the purpose of pre- 
serving a record of the old river bed to serve as a boundary in cases in 
which it cuts a new channel. 

Numerous treaties containing provisions as to river boundaries have 
been referred to by the two parties, showing that in some cases conven- 
tional arrangements are made that the river simpliciter shall be the 
houndary, or that the boundary shall run along the middle of the river, 
or along the thalweg or center or thread of the channel, while a small 
number of treaties contain elaborate dispositions for a fixed line bound- 
ary, notwithstanding the alterations which may take place in the river, 
with provision, however, for periodical readjustments in certain specified 
cases. The difficulty with these instances is that no cases appear to have 
arisen upon the treaties in question and their provisions throw little, if 
any, light upon the present controversy. In one case only among those 
cited there appears to have been a decision by the Court of Cassation in 
France (Dalloz, 1858, Part 1, page 401) holding that when a river 
separates two departments or two districts, the boundary is fixed in an 
irrevocable manner along the middle of the bed of the river as it existed 
at the time of the establishment of the boundary and that it is not subject 
to any subsequent variation, notwithstanding the changes in the river. 
Whatever authority this decision may have in the delimitation of depart- 
mental boundaries in France, it does not seem to be in accordance with 
recognized principles of international law, if, as appears from the report, 
it holds that the mere designation of a river as a boundary establishes a 
fixed and invariable line. . 

The above observations as to the Treaty of 1848 would seem to apply 
to the Gadsden Treaty of 1853, taken by itself, for it provides, in similar 
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language, that the boundary shall follow the middle of the Rio Grande, 
that the boundary line shall be established and marked, and that the 
dividing line shall in all time be faithfully respected by the two govern- 
ments without any variation therein. 

While, however, the Treaty of 1848 standing alone, or the Treaty of 
1853, standing alone, might seem to be more consistent with the idea 
of a fixed boundary than one which would vary by reason of alluvial 
processes, the language of the Treaty of 1853, taken in conjunction with 
ihe existing circumstances, renders it difficult to accept the idea of a 
fixed and invariable boundary. During the five vears which elapsed be- 
tween the two treaties, notable variations of the course of the Rio Grande 
took place, to such an extent that surveys made in the early part of 1853, 
at intervals of six months, revealed discrepancies which are accounted 
for only by reason of the changes which the river had undergone in the 
meantime. Notwithstanding the existence of such changes, the Treaty 
of 1853 reiterates the provision that the boundary line runs up the 
middle of the river, which could not have been an accurate statement 
upon the fixed line theory. 

Some stress has been laid upon the observations contained in the 
records of the Boundary Commissioners that the line they were fixing 
would be thenceforth invariable, but apart from the inconclusive char- 
acter of this conversation, it seems clear that in making any remarks of 
this nature, the Boundary Commissioners were exceeding their mandate, 
and that their views as to the proper construction of the treaties under 
which they were working could not in any way bind their respective 
governments. 

In November, 1856, the draft for the proposed report of the Boundary 
Commissioners for determining the boundary between Mexico and the 
United States under the Treaty of 1853 was submitted by the Secretary 
of the Interior of the United States to the Honorable Caleb Cushing for 
his opinion as to whether the boundary line under that treaty shifted 
with changes taking place in the bed of the river, or whether the line 
remained constant where the main course of the river ran as represented 
hy the maps accompanying the report of the Commissioners. The opinion 
of Mr. Cushing is a valuable contribution to the subject by an authority 
on international law. After consideration of the provisions of the treaty, 
and an examination of a great number of authorities upon the subject, 
Mr. Cushing reported that the Rio Grande retained its function of an 
international boundary, notwithstanding changes brought about by accre- 
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tion to one bank and the degradation of the other bank, but that, on the 
other hand, if the river deserted its original bed and forced for itself 
a new channel in another direction, then the nation through whose terri- 
tory the river thus broke its way did not lose the land so separated ; the 
international boundary in that case remaining in the middle of the 
deserted river bed. 

This opinion was transmitted to the Mexican Legation at Washington 
and acknowledged by Senor Romero, then Mexican Ambassador at Wasi:- 
ington, who, without in any way committing his government, stated his 
own personal acquiescence in the principles enunciated as being equitable 
and founded upon the teachings of the most accredited expositors of inter- 
national law. He further stated that he was transmitting a copy of 
the opinion to his government. There does not appear to have been any 
expression of opinion by the Mexican Government at that time as to the 
soundness of the views expressed by the Hon. Mr. Cushing. 

From the last mentioned date vntil the signing of the Convention of 
1884 a considerable amount of diplomatic correspondence took place as 
to the meaning and effect of the boundary treaties of 1848 and 1853. 
Without going into all the details of this correspondence, which has been 
fully discussed in the printed and oral arguments of the parties, it is 
sufficient to say that during that period, with the exception of certain 
statements contained in a letter of Mr. Frelinghuysen, which will be 
adverted to later, the Government of the United States consistently ad- 
hered to the principles enunciated by Attorney-General Cushing. On the 
Mexican side the correspondence reveals more fluctuations of opinion ; 
the writers sometimes indicating their view that the boundary created by 
the treaties in question was a fixed line, but more frequently qualifying 
such statements by making an exception in the case of slow and suc- 
cessive increases resulting from alluvial deposits. 

While considerable importance appeared to be attached by the parties 
to various expressions contained in this correspondence, the Commis- 
sioners, at an early stage in the argument, expressed their view that 
Deither of the high contracting parties should be bound by the unguarded 
language contained in many of the letters. The only real importance 
to be attached to this correspondence is that it shows conclusively that a 
considerable doubt existed as to the meaning and effect of the boundary 
treaties of 1848 and 1853. 

However strongly one might be disposed to think that the Treaty of 
1848, taken by itself, or the Treaty of 1853, taken by itself, indicated an 
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intention to establish a fixed line boundary, it would be difficult to say 
that the question is free from doubt, in view of the opinion expressed 
by so high an authority as the Hon. Mr. Cushing upon the very point 
at issue, and in view of the occasional concurrence in this opinion by some 
of the higher Mexican officials at the time it was given. 

It is in consequence of this legitimate doubt as to the true construction 
of the boundary treaties of 1848 and 1853 that the subsequent course of 
conduct of the parties, and their formal conventions, may be resorted to 
as aids to construction. In the opinion of the majority of this Com- 
mission the language of the subsequent conventions, and the consistent 
course of conduct of the high contracting parties, is wholly incompatible 
with the existence of a fixed line boundary. 

In 1884 the following boundary convention was concluded between 


the two republics: 


BOUNDABY CONVENTION RIO GRANDE AND RIO COLORADO 


Convention between the United States of America and the United States of 
Mexico touching the boundary line between the two countries where it follows 
the bed of the Rio Grande and the Rio Colorado. 

Whereas, in virtue of the 5th article of the Treaty of Guadalupe Hidalgo be- 
tween the United States of America and the United States of Mexico, concluded 
February 2, 1848, and of the first article of that of December 30, 1853, certain 
parts of the dividing line between the two countries follow the middle of the 
channel of the Rio Grande and the Rio Colorado, to avoid difficulties which may 
arise through the changes of channel to which those rivers are subject through 
the operation of natural forces, the Government of the United States of America 
and the Government of the United States of Mexico have resolved to conclude a 
convention which shall lay down rules for the determination of such questions, 
and have appointed as their Plenipotentiaries: 

The President of the United States of America, Frederick T. Frelinghuysen, 
Secretary of State of the United States; and the President of the United States 
of Mexico, Matias Romero, Envoy Extraordinary and Minister Plenipotentiary 
of the United Mexican States; 

Who, after exhibiting their respective Full Powers, found in good and due 


form, have agreed upon the following articles: 


ARTICLE I. 


The dividing line shall forever be that described in the aforesaid Treaty and 
follow the centre of the normal channel of the rivers named, notwithstanding 
any alterations in the banks or in the course of those rivers, provided that such 
alterations be effected by natural causes through the slow and gradual erosion 
and deposit of alluvium and not by the abandonment of an existing river bed 


and the opening of a new one. 
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ARTICLE II. 


Any other change, wrought by the force of the current, whether by the cutting 
of a new bed, or when there is more than one channel by the deepening of an- 
other channel than that which marked the boundary at the time of the survey 
made under the aforesaid Treaty, shall produce no change in the dividing line as 
fixed by the surveys of the International Boundary Commissions in 1852; but 
the line then fixed shall continue to follow the middle of the original channe! 
bed, even though this should become wholly dry or be obstructed by deposits. 


ARTICLE III. 


No artificial change in the navigable course of the river, by building jetties, 
piers, or obstructions which may tend to deflect the current or produce deposits 
of alluvium, or by dredging to deepen another than the original channel under 
the Treaty when there is more than one channel, or by cutting waterways to 
shorten the navigable distance, shall be permitted to affect or alter the dividing 
line as determined by the aforesaid commissions in 1852 or as determined by 
Article 1. hereof and under the reservation therein contained; but the protection 
of the banks on either side from erosion by revetments of stone or other material 
not unduly projecting into the current of the river shall not be deemed an arti- 
ficial change. 


ARTICLE IV. 


If any international bridge have been or shall be built across either of the 
rivers named, the point on such bridge exactly over the middle of the main 
channel as herein determined shall be marked by a suitable monument, which 
shall denote the dividing line for all the purposes of such bridge, notwithstanding 
any change in the channel which may thereafter supervene. But any rights other 
than in the bridge itself and in the ground on which it is built shall in event of 
any such subsequent change be determined in accordance with the general pro- 
visions of this convention. 


ARTICLE V. 


Rights of property in respect of lands which may have become separated 
through the creation of new channels as defined in Article IT. hereof, shall not 
be affected thereby, but such lands shall continue to be under the jurisdiction 
of the country to which they previously belonged. 

In no case, however, shall this retained jurisdictional right affect or control 
the right of navigation common to the two countries under the stipulations of 
Article VII. of the aforesaid Treaty of Guadaloupe Hidalgo; and such common 
right shall continue without prejudice throughout the actually navigable main 
channels of the said rivers, from the mouth of the Rio Grande to the point where 
the Rio Colorado ceases to be the international boundary, even though any part 
of the channel of said rivers, through the changes herein provided against, may 
he comprised within the territory of one of the two nations. 
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ARTICLE VI. 
This convention shall be ratified by both parties in accordance with their re- 
spective constitutional procedure, and the ratifications exchanged in the city of 


Washington as soon as possible. 
In witness whereof the undersigned Plenipotentiaries have hereunto set their 


hands and seals. 
Done at the city of Washington, in duplicate, in the English and Spanish lan- 


guages, this twelfth day of November, A. D. 1884. 


The preamble of this convention states that it refers to those parts of 
the boundary line between the two countries which follow the bed of the 
Rio Grande and the Rio Colorado, and proceeds to explain that the por- 
tions of the dividing line between the two ceuntries which follows the 
middle of the channel of the Rio Grande and the Rio Colorado are those 
mentioned in the Treaties of 1848 and 1853. The convention thus 
seems to have been designed to apply to the whole of the Rio Grande in 
so far as the Treaties of 1848 and 1853 constitute this river as the 
dividing line between the two countries. The first article provides that 
the dividing line shall forever be that described in the aforesaid treaty, 
and follow the center of the normal channel of the rivers named, ete. This 
appears to be a clear recognition of the fact that the line which is, accord- 
ing to the agreement of the parties, to be henceforth their boundary line, 
is also that which was created by the former treaties. It is, to that 
extent, a declaratory article importing into the Treaties of 1848 and 
1853 the construction which the parties had determined to adopt, as 
the preamble states, in order “to avoid difficulties which may arise 
through the changes of channel to which those rivers are subject through 
the operation of natural forces,” and “ to lay down rules for the deter- 
mination of such questions.” 

On behalf of Mexico it has been strenuously contended that this con- 
vention was intended to operate in the future only, and that it should 
uot be given a retroactive effect so as to apply to any changes which had 
previously occurred. Reference was made to a number of well-known 
authorities establishing the proposition that laws and treaties are not 
usually deemed to be retrospective in their effect. An equally well- 
known exception to this rule is that of laws or treaties which are in- 
tended to be declaratory, and which evidence the intention of putting 
an end to controversies by adopting a rule of construction applicable to 
Jaws or conventions which have been subject to dispute. The internal 
evidence contained in the Convention of 1884 appears to be sufficient to 
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show an intention to apply the rules laid down for the determination of 
difficulties which might arise through the changes in the river Rio 
Grande, whether these changes had occurred prior to or after the con- 
vention, and they appear to have been intended to codify the rules for the 
interpretation of the previous Treaties of 1848 and 1853 which had 
formed the subject of diplomatic correspondence between the parties. 
While it is perfectly true that the convention was to be applied to dis- 
putes which might arise in future, it nowhere restricts these difficulties 
to future changes in the river. It expressly declares that by the Treaties 
of 1848 and 1853, the dividing line had followed the middle of the 
river, and that henceforth the same rule was to apply. 

At the time this convention was signed all the great changes in the 
course of the Rie Grande had occurred, and practically the whole 
Chamizal tract had been formed. It appears, in fact, that the river 
of 1852 and the river of 1884 had no points in common, except points of 
intersection. It is quite true that the parties may not have been aware 
of the entire separation of the old river bed from the new, from El Paso 
down to the Gulf of Mexico, but the fact remains that all the great and 
visible changes which are reported to have taken place during the floods 
extending from 1864 to 1868 had done their work, and, in the case of the 
Chamizal tract, the changes had Leen so considerable in the upper por- 
tion of the river, which is proved to have been less liable to modifications 
owing to the nature of its soil than the lower part of the river, that it 
formed the subject of much diplomatic correspondence. 

Having regard to the existence of such notable changes in the river 
hed, it 1s obvious that the Convention of 1884 would have been nugatory 
and inapplicable upon the hypothesis of a fixed line boundary, for when 
cncee the river had moved away from the fixed line into the territory of 
one or other of the two nations it was idle and useless to provide for 
erosive or other changes which might subsequently occur in its bed, the 
river being ex hypothesi, wholly in the territory of one or other of the 
nations on either side of the supposed fixed boundary. 

If any doubt could be entertained as to the intention of the parties 
in making this convention, it would disappear upon a consideration of 
the uniform and consistent manner in which it was subsequently declared 
ly the two governments to apply to past ss well as to future changes in 


the river. 
Copious references were made by the parties to the diplomatic cor- 
respondence which preceded this convention, but these communications, 
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when closely examined, are inconclusive and add little or nothing to the 
language of the treaty. 

Equally inconclusive are the declarations made after the signing of 
the convention by high officers of States on both sides. For example, 
Senor Romero, on the 13th April, 1884, is reported to have said to the 
Mexican Departinent of Foreign Affairs that the treaty did not decide 
cases previous to its date, because it could not have retroactive effect, but 
could only be applied to such cases as might occur subsequently. On the 
other hand, the President of Mexico, in his message of April, 1891, 
recommending the adoption of the Convention of 1889, which created the 
Boundary Commission to carry out the provisions of the Convention of 
1884, refers to the convention as being for the establishment of an inter- 
rational commission to study and determine pending boundary ques- 
tions, or those which may arise by reason of the variation of the course 
of the river. 

It would be useless to multiply citations from diplomatic correspond- 
ence, which is not always consistent, and which falls under the rule laid 
down by the Hague Tribunal in the recent award in the North Atlantic 
Coast Fisheries reference. Speaking of similar unguarded expressions 
contained in diplomatic correspondence the Presiding Commissioner ex- 
pressed the following opinion, which seems applicable to a great many 
of the communications which have been relied upon by one or other of 
the parties in the present case: 

The Tribunal, unwilling to invest such expressions with an importance enti- 
tling them to affect the general question, considers that such conJicting or incon- 
sistent expressions as have been exposed on either side are sufficiently explained 
by their relations to ephemeral phases of a controversy of almost secular dura- 
tion, and should be held to be without direct effect on the principal and present 


issues. 


The same considerations apply to the correspondence with reference to 
x claim to Morteritors Island, on which considerable reliance was placed 
hy Mexican counsel as showing the abandonment of the United States 
of the view set forth in Attorney General Cushing’s opinion, and an ac- 
ceptance of the fixed line theory. Without discussing the details of this 
case, it is sufficient to say that the decision arrived at was in no way 
based upon the fixed boundary theory, but was a conclusion which was 
inevitable from the application of the Treaties of 1848 to 1853. It is 
contended, however, that certain expressions used by Mr. Secretary Fre- 
linghuysen in his correspondence with the Mexican Government, when 
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he was resisting the Mexican claim, are inconsistent with the idea of a@ 
fluvial boundary, and can only be explained on the theory that Mr. 
Frelinghuysen believed in the existence of a fixed boundary. Viewed in 
connection with the facts of the case, these expressions scarcely bear the 
interpretation which the Mexican counsel desire to put upon them, but 
even assuming that in the course of his argument on behalf of his 
department, Mr. Frelinghuysen committed himself to the theory that 
the United States could not recognize the annexation of its territory by 
accretion, such casual and unguarded language, which was certainly not 
relevant to the decision of the case upon the facts actually proved, could 
not bind his government any more than similar expressions used by 
Mexican high officials, above referred to, could bind their government. 

Far more conclusive is the course of action entered upon and persist- 
ently followed by both nations upon the appointment of the Boundary 
Commission of 1889. 

In 1893, a dispute arose in a case known as the “ Banco de Camargo,” 
which involved a claim that the land had formed by gradual erosion 
and deposit of alluvium since 1865. After a correspondence between 
Senor Mariscal and the United States Minister, in which they refer to 
the Convention ef 1884, it was decided to bring the case, along with 
similar ones, before the attention of the Boundary Commission, when 
organized. Upon the organization of the commission the case was duly 
submitted, and the commission found that the erosion in question dated 
back to the year 1865, and applied the provisions of the Convention of 
1884 to its solution. 

In 1893 a dispute arose as to the arrest of American citizens on land 
which was claimed by citizens of both nations, and which had formed 
on the edge of the river prior to 1884. The two governments thereupon 
agreed to refer the matter to the International Boundary Commission, 
which was organized for work on the 4th January, 1894. 

In the case of the “ Banco de Vela,” a claim based upon accretions 
which began in 1853, the matter was also referred to the boundary 
commission. 

In the case of the “ Banco de Granjeno,” under circumstances which 
were similar, the accretions having begun in 1853, the controversy was 
referred to and dealt with by the same commission. 

In the case of the “ Banco de Santa Margarita,” au analogous con- 
dition existed, ana a similar disposition of the case was made. 

The bancos above referred to were formed by accretions to land on 
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one side of the river, with erosions on the other side, until the channel 
ran on a curve, and a time came when the force of the current made a 
rew channel, leaving a banco between the new and old channel. 

In dealing with the above cases the commissioners, in a joint report 
dated 15th January, 1895, concluded that the application of the Treaty 
of 1884 to these bancos would be inconvenient and would create difficul- 
ties which had not been foreseen. They accordingly recommended the 
elimination of the bancos from the Convention of 1884 and the signing 
of a special agreement with reference thereto. 

As a result of this report, a convention was formally signed in 1905, 
which clearly acknowledges the application of Article II of the Conven- 
tion of 1884 to fifty-eight bancos which had been surveyed and described 
in the report of the consulting engineers. 

The convention further recites “ That the application to these bancos 
of the principle established in Article II of the Convention of 1884 
renders difficult the solution of the controversies mentioned, and, instead 
of simplifying, complicates the said boundary line between the two 
countries,” and provides that these bancos, together with those which 
may in future be formed, shall be eliminated from the operation of the 
Convention of 1884, and shall be dealt with in a different manner. 

This recognition of the retrospective application of the Convention of 
1884 is not that of subordinates, but of the governments themselves, 
which expressly adopted the views of the commissioners as to the applica- 
tion of the Treaty of 1884 and as to the desirability of taking such 
cases, both past and future, out of the convention and substituting new 
provisions. 

In 1895 the Chamizal claim was submitted to the commission in a 
letter of Mr. Mariscal, above referred to. While the claim is a private 
one, there is no duubt that it was presented with the authority and con- 
currence of the Mexican Government and received its support through- 
cut its various stages as involving a controversy as to the international 
title to the Chamizal tract. The claim of Pedro Y. Garcia, on its face, 
showed that it was based on changes which had occurred in the river 
prior to 1884, and, notwithstanding this well-known fact, the matter was 
referred to the International Boundary Commission to be dealt with, 
and would have been disposed of but for a disagreement between the two 
commissioners, one of whom considered that the changes had resulted 
from slow and gradual erosion, as required by the Convention of 1884, 
while the other commissioner considered that the erosion had been vio- 
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lent and intermittent and not of such a character as, under the terms 
‘f the Convention of 1884, could change the international boundary. 

While the Chamizal case was pending before the International Bound- 
ary Commission, they became seized of the controversy concerning the 
Island of San Elizario, which was presented to the commission by the 
Mexican Commissioner on the 4th November, 1895. The decision in 
this case, rendered on the 5th October, 1896, was based upon changes 
which oceurred in the years 1857 and 1858. Like all other decisions ot 
the boundary commission, it was communicated to the Mexican Govern- 
ment, which, under the terms of the Convention ef 1889, could disap- 
prove of the action of the commissioners within one month from the day 
of its pronouncement. Far from being disallowed, the decision was 
expressly approved by the Mexican Government, as appears from the 
letter addressed by Mr. Mariscal to the Mexican Minister at Washington 
on 5th October, 1896. 

Thus in all cases dealt with by the two governments after the Conven- 
tion of 1884 referring to river changes occurring prior to that date, the 
provisions of that convention were invariably and consistently applied. 

On the whole, it appears to be impossible to come to any other conclu- 
sion than that the two nations have, by their subsequent treaties and their 
consistent course of conduct in connection with all cases arising there- 
under, put such an authoritative interpretation upon the language of the 
Treaties of 1848 and 1853 as to preclude them from now contending 
that the fluvial portion of the boundary created by those treaties is a 
fixed line boundary. 

The Presiding Commissioner and the American Commissioner there- 
fore hold that the Treaties of 1848 and 1853, as interpreted by subsequent 
conventions between the parties and by their course of conduct, created 
al arcifinious boundary, and that the Convention of 1884 was intended 
to be and was made retroactive by the high contracting parties. 

(Mr. Commissioner Puga dissents from this holding for the reasons 
set forth in his subjoined opinion.) 


PRESCRIPTION 


In the countercase of the United States, the contention is advanced 
that the United States has acquired a good title by prescription to the 
tract in dispute, in addition to its sitle under treaty provisions. 

In the argument it is contended that the Republic of Mexico is estopped 
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from asserting the national title over the territory known as “ FE] Chami- 
zal” by reason of the undisturbed, uninterrupted, and unchallenged pos- 
session of said territory by the United States of America since the Treaty 
of Guadalupe Hidalgo. 

Without thinking it necessary to discuss the very controversial ques- 
tion as to whether the right of prescription invoked by the United States 
ix an accepted principle of the law of nations, in the absence of any con- 
vention establishing a term of prescription, the commissioners are unani- 
mous in coming to the conclusion that the possession of the United 
States in the present case was not of such a character as to found a 
prescriptive title. Upon the evidence adduced it is impossible to hold 
that the possession of E} Chamizal by the United States was undisturbed, 
uninterrupted and unchallenged from the date of the Treaty of Guadalupe 
Hidalgo in 1848 until the vear 1895, when, in consequence of the crea- 
tion of a competent tribunal to decide the question, the Chamizal case 
was first presented. On the contrary it may be said that the physical 
possession taken by citizens of the United States and the political control 
exercised by the local and federal governments, have been constantly 
challenged and questioned by the Republic of Mexico, through its ac- 
credited diplomatic agents. 

As early as 1856, the river changes threatening the valley of El Paso 
had caused anxious inquiries, which resulted in a reference of the matter 
to the Hon. Caleb Cushing for his opinion. 

In January, 1867, Don Matias Romero forwarded to Mr. Seward, 
Secretary of State, a communication from the prefecture of Brazos relat- 
ing to the controversy between the people of El Paso del Norte (now 
Juarez) and the people of Franklin (now El Paso, Texas) over the 
Chamizal tract, then in process of formation. From that time until the 
negotiation of the Convention of 1884, a considerable amount of diplo- 
matic correspondence is devoted to this very question, and the Conven- 
tion of 1884 was an endeavor to fix the rights of the two nations with 
respect to the changes brought about by the action of the waters of the 
Rio Grande. 

The very existence of that convention precludes the United States from 
acquiring by prescription against the terms of their title and, as has been 
pointed out above, the two republics have ever since the signing of that 
convention treated it as a source of all their rights in respect of accre- 
tion to the territory on one side or the other of the river. 

Another characteristic of possession serving as a foundation for pre- 
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ecription is that it should be peaceable. In one of the affidavits filed by 
the United States to prove their possession and control over the Chamizal 
district (that of Mr. Coldwell) we find the following significant state- 


ment: 


In 1874 or 1875 I was present at an interview between my father and Mr. 
Jesus Necobar Y. Armendariz, then Mexican Collector of Customs at Paso del 
Norte, now Ciudad Juarez, which meeting took place at my father’s office on this 


side of the river. 

Mr. Necobar asked my father for permission to station a Mexican Custom 
House officer on the road leading from El Paso to Juarez, about 200 or 300 yards 
north of the river. My father replied in substance that he had no authority to 
grant any such permission, and even if he had, and granted permission, it would 
not be safe for a Mexican Customs officer to attempt to exereise any authority 
on this side of the river. 


It is quite clear from the circumstances related in this affidavit that 
however much the Mexicans may have desired to take physical possession 
of the district, the result of any attempt to do so would have provoked 
scenes of violence and the Republic of Mexico can not be blamed for 
resorting to the milder forms of protest contained in its diplomatic cor- 
respondence. 

In private law, the interruption of prescription is effected by a suit, 
hut in dealings between nations this is of course impossible, unless and 
until an international tribunal is established for such purpose. In the 
present case, the Mexican claim was asserted before the International 
Roundary Commission within a reasonable time after it commenced to 
exercise its functions, and prior to that date the Mexican Government 
had done all that could be reasonably required of it by way of protest 
against the alleged encroachment. 

Under these circumstances the Commissioners have no difficulty in com- 
ing to the conclusion that the plea of prescription should be dismissed. 


APPLICATION OF THE CONVENTION OF 1884 


Upon the application of the Convention sf 1884 to the facts of this 
case the commissioners are unable to agree. 

The Presiding Commissioner at:d the Mexican Commissioner are of 
the opinion that the evidence establishes that from 1852 to 1864 the 
changes in the river, which during that interval formed a portion of the 
Chamizal tract, were caused by slew and gradual erosion and deposit of 
alluvium within the meaning of Article I of the Convention of 1884. 
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They are further of opinion that all the changes which have taken 
place in the Chamizal district from 1852 up to the present date have not 
resulted from any change of bed of the river. It is sufficiently shown 
that the Mexican bank opposite the Chamizal tract was at all times high 
and that it was never overflowed, and there is no evidence tending to show 
that the Rio Grande in that vicinity ever abandoned its existing bed and 
opened a new one. The changes, such as they were, resulted from the 
degradation of the Mexican bank, and the alluvial deposits formed on 
the American bank, and as has been said, up to 1864 this erosion and 
deposit appears to come within Article I of the Convention of 1884. 

With respect to the nature of the changes which occurred in 1864, and 
during the four succeeding years, the Presiding Commissioner and the 
Mexican Commissioner are of opinion that the phenomena described by 
the witnesses as having occurred during that period can not properly be 
described as alterations in the river effected through the slow and gradual 
erosion and deposit of alluvium. 

The following extracts from the evidence are quoted by the Presiding 
Commissioner and the Mexican Commissioner in support of their views: 


Jesus Serna. — Q. When the change took place was it slow or violent? 

A. The change was violent, and destroyed the trees, crops and houses. 

Ynocente Ochoa — Q. When the change took place was it slow or violent? 

A. As I said before, it was sometimes slow and sometimes violent, and with 
such force that the noise of the banks falling seemed like the boom of cannon, 
and it was frightful. 

E. Provincio — Q. Explain how you know what you have stated. 

A. Because the violent changes of the river in 1864 caused considerable alarm 
to the city, and the people went to the banks of the river and pulled down trees 
and tried to check the advance of the waters. I was there sometimes to help 
and sometimes simply to observe. I helped to take out furniture from houses in 
danger and to remove beams of houses, etc. 

Q. When the change took place was it slow or violent? 

A. I cannot appreciate what is meant by slow or violent, but sometimes as 
much as fifty yards would be washed away at certain points in a day. 

* 


* * * * * * 


Q. Please describe the destruction of the bank on the Mexican side that you 
spoke of in your former testimony. Describe the size of the pieces of earth that 
you saw fall into the river. 

A. When the river made the alarming change it carried away pieces of earth 
one yard, two yards, ete., constantly, in intervals of a few minutes. At the time 
of these changes the people would be standing on the banks watching a piece 
going down, and somebody would call “look out, there is more going to fall” and 
they would have to jump back to keep from falling into the river. 


* * * * * 
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Q. Do you think that those works were constructed to protect against the slow 
and gradual work of the river or against the floods? 

A. They were made to protect the town from being carried away in the event 
of another flood like that of ’64, because the curve that the river had made was 


dangerous to the town. 

Jose M. Flores—Q. Did the current come with such violence between 1864 
and 1868 that houses and fields were destroyed ? 

A. Yes, sir. 

Q. Please describe the manner of the tearing away of the Mexican bank by the 
current when these changes were taking place. 

A. The current carried the sand from the bank and cut in under, and then 
these pieces would fall into the water. If the bank was very high it took larger 
pieces; say two yards, never more than three yards wide, and where the banks 
were low it took smaller pieces. 

Doctor MARIANO SAMANIECO DESCRIRES the violence of the change as follows: 

“The changes were to such a degree that at times during the night the river 
would wear away from fifty to one hundred yards. There were instances in 
which people living in houses distant fifty yards from the banks on one evening 
had to fly in the morning from the place on account of the encroachments of the 
river, and on many occasions they had no time to cut down their wheat or other 
crops. It carried away forests without giving time to the people to cut the trees 
down. 

Q. Of the changes of the river that you have mentioned, were they all percep- 
tible to the eye? 

A. Yes, sir. 


The Presiding Commissioner and the Mexican Commissioner consider 
that the changes referred to in this testimony can not by any stretch 
of the imagination, or elasticity of language, be characterized as slow 
and gradual erosion. 

The case of Nebraska v. Iowa (143 U.S. 359), decided by the Supreme 
Court of the United States in 1892, is clearly distinguishable from the 
present case. In Nebraska v. Towa the court, applying the ordinary 
rules of international law to a fluvial boundary between two States, hold 
that while there might be an instantaneous and obvious dropping into the 
Missouri River of quite a portion of its banks, and while the disappear- 
ance, by reason of this process, of a mass of bank might be sudden and 
obvious, the accretion to the other side was always gradual and by the 
imperceptible deposit of floating particles of earth. The conclusion was, 
therefore, that notwithstanding the rapidity of the changes in the course 
of the channel, and the washing from the one side onto the other, the law 
of accretion controlled on the Missouri River, as elsewhere. 
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In the present case, however, while the accretion may have been slow 
and gradual, the parties have expressly contracted that not only the 
accretion, but the erosion, must )e slow and gradual. The Convention 
of 1884 expressly adopts a rule of construction which is to be applied to 
the fluvial boundary created by the Treaties of 1848 and 1853, and this 
rule is manifestly different from that which was applied in the case of 
Nebraska v. Lowa, in which the court was not dealing with a special con- 
tract. If it had been called upon, in the case just cited, to decide 
whether the degradation of the bank of the Missouri River had occurred 
through a slow and gradual process the answer would undoubtedly have 
been in the negative. ' 

In the case of St. Louis v. Rutz (138 U. S. 226) the Supreme Court 
of the United States, dealing with facts very similar to those established 
by the evidence in the present case, found that the washing away of the 
bank of the Mississippi River did rot take place slowly and imperceptibly, 
but, on the contrary, the caving in and washing away of the same was 
rapid and perceptible in its progress; that such washing away of said 
river bank occurred principally at the rises or floods of high water in the 
Mississippi River, which usually occurred in the spring of the year; that 
such rises or floods varied in their duration, lasting from four to eight 
weeks before the waters of the river would subside to their ordinary 
stage or level; that during each flood there was usually carried away a 
strip of land from off said river bank from 240 to 300 feet in width, 
which loss of land could be seen and perceived in its progress; that as 
much as a city block would be cut off and washed away in a day or two, 
and that blocks or masses of earth from ten to fifteen feet in width fre- 
quently caved in and were carried away at one time. 

If the degradation of the bank of the Mississippi River, above de- 
scribed, was found by the Supreme Court not to be slow and imper- 
ceptible progress, it is difficult to understand how the destruction of land, 
houses and forests, described by the witnesses in the present case, can be 
regarded as examples of slow and gradual erosion. 

Nor can the Presiding Commissioner and the Mexican Commissioner 
give effect to the contention that Mexico must be held to have put a con- 
struction on the words “slow and gradual” in the preamble of the 
Banco Treaty of 1905, which adopted the report of the commissioners 
stating that the changes producing the bancos were due to slow and 
gradual erosion coupled with avulsion, although it is alleged by the 
United States that the erosion in that case was even more violent than 
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that which occurred at the Chamizal. The report rendered by the com- 
missioners to their respective governments in no way discloses any facts 
tending to show the nature and extent of the erosive changes, and prop- 
erly so, because that was not material to the question to be decided. It 
is true that, by making a minute examination of the plans accompanying 
the report, the actual extent of the erosive changes might have been 
ascertained, but there certainly was nothing in the question submitted to 
the governments for solution to necessitate, or even to suggest, such ati 
inquiry. 

It has also been contended on behalf of the United States that before 
the signing of the Treaty of 1905, the Mexican Government had _re- 
ceived the opinion of the American commissioner in the Chamizal case, 
which asserted that if the erosion in Chamizal was not slow and 
cradual, then a fortiori the erosion which had formed the bancos in the 
lower part of the river could not be slow and gradual. The effect of this 
assertion on the part of the American Commissioner, however, was coun 
teracted by the reply of the Mexican Commissioner, who argued thac 
there was no similarity between the two cases and no inconsistency be- 
iween his report on the bancos and his attitude in the Chamizal case. 
Under these circumstances it is reasonable to conclude that the Mexican 
Government adopted the view of their commissioner, and in any event, 
it cannot be successfully contended that in assenting to the language of 
the preamble of the Banco Treaty it was precluded from contending 
that the Chamizal case was of a different nature. 

It has been suggested, and the American Commissioner is of opinion, 
that the bed of the Rio Grande as it existed in 1864, before the flood. 
can not be located, and moreover that the present Commissioners are not 
authorized by the Convention of the 5th December, 1910, to divide the 
Chamizal tract and attribute a portion thereof to the United States and 
another portion to Mexico. The Presiding Commissioner and the Mexi- 
can Commissioner can not assent to this view and conceive that in divid- 
ing the tract in question between the parties, according to the evidence 
as they appreciate it, they are following the precedent laid down by the 
Supreme Court of the United States in Nebraska v. Towa, above cited. 
In that case the court found that up to the year 1877 the changes in the 
Missouri River were due to accretion, and that, in that year, the river 
made for itself a new channel. Upon these findings it was held that 
the boundary between Iowa and Nebraska was a varying line in so far as 
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affected by accretion, but that from and after 1877 the boundary was not 
changed, and remained as it was before the cutting of a new channel. 
Applying this principle, mutatis nutandis, to the present case, the Pre- 
siding Commissioner and Mexicaa Commissioner are of opinion that the 
accretions which occurred in the Chamizal tract up to the time of the 
great flood in 1864 should be awarded to the United States of America, 
and that inasmuch as the changes which occurred in that year did not 
constitute slow and gradual erosion within the meaning of the Convention 
of 1884, the balance of the tract should be awarded to Mexico. 

They also conceive that it is not within their province to relocate that 
line, inasmuch as the parties have offered no evidence to enable the Com- 
missioners to do so. In the case of Nebraska vy. Iowa the court contented 
itself with indicating, as above stated, the boundary between the two 
States and invited the parties to agree to a designation of the boundary 
upon the principles enunciated in the decision. 

The American Commissioner dissents from the above holding, for the 
reasons given in his subjoined memorandum, and is of opinion that all 
the changes which have taken place at the Chamizal since 1852 were 
due to slow and gradual erosion and deposit of alluvium, within the 
meaning of the Convention of 1884. 

He is further of opinion that the Commissioners have no jurisdiction 
ts) separate the Chamizal tract, and award a portion to the United States 
and a portion to Mexico, and, in view of his conviction that the position 
of the river bed in 1864 can not be ascertained, he considers that the 
eward of the majority of the Commissioners can not be made effective. 

Wherefore the Presiding Commissioner and the Mexican Commis- 
sioner, constituting a majority of the said Commission, hereby award and 
declare that the international title to the portion of the Chamizal tract 
lving between the middle of the ted of the Rio Grande, as surveyed by 
Emory and Salazar in 1852, and the middle of the bed of the said river 
as it existed before the flood of 1864, is in the United States of America, 
and the international title to the balance of the said Chamizal tract is in 
the United States of Mexico. 

The American Commissioner dissents from the above award. 

E] Paso, 15th June, 1911. 


LAFLEUR, 
(Signed) Anson MILLs, 
F. B. Puaa. 
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DISSENTING OPINION OF THE AMERICAN COMMISSIONER 


The American Commissioner concurs in the findings of the Presiding 
Commissioner to the effect that the Treaties of 1848 and 1853 did not 
establish a fixed end invariable line; that the Treaty of 1884 was retro- 
active, and in the finding of the Presiding Commissioner and the Mexi- 
can Commissioner to the effect that the United States has not established 
He is compelled to dissent 


a title to the Chamizal tract by prese 


in toto from so much of the opinion and award as assumes to segregate 
the Chamizal tract and to divide the parts so segregated between the two 
nations, and from that part of the opinion and award which holds that a 
portion of the Chamizal tract was not formed through “ slow and gradual 
within the terms of the Treaty of 


erosion and deposit of alluvium ’ 
1884. 
The reasons for the dissent are 


opinion, the Commission is wholly without jurisdiction to segregate the 
tract or to make other findings concerning the change at El Chamizal 
than “ to decide whether it has occurred through avulsion or erosion, for 
of the Convention of November 12, 1884,” 
Secondly, because, in his opinion, 
the Convention of 1884 is not susceptible to any other construction than 
that the change of the river at El Chamizal was embraced within the 
first alternative of the Treaty of 1884. 
opinion, the finding and award is vague, indeterminate and uncertain in 


the effects of Articles 1 and 2 
(and Article 4, Convention of 1889). 


ription. 


three-fold: 


its terms and impossible of executien. 


First, 


because 


in 


And, thirdly, because, in his 


DIVISION OF TRACT A DEPARTURE FROM CONVENTION OF 1910 


In the judgment of the American Commissioner, Articles 1 and 3 of 
the Convention of June 24, 1910, providing for the present arbitration, 
submit to this Commission the question as to the international title of the 
Article I of the 


Chamizal tract in its entirety and this question only. 


convention bounds the Chamizal tract with technical accuracy, while 
Article 3 provides that “the commission shall decide solely and exclu- 
sively as to whether the international title to the Chamizal tract is in the 


United Sates of America or Mexico.” 


It is believed that by those provisions, when read together, the two 
governments have asked this Commission a specific ard definite question 
and that the Commission is “solely and exclusively ’ 
required to give a specific and definite answer — either that the inter- 


empowered and 


$13 


his 
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national title to the Chamizal tract as defined in the convention is in the 
United States or that it is in Mexico. The prima facie meaning of the 
language of the convention is reinforced when the convention is read in 
the light of the history of the controversy which called it into being, and 
in the light of the conduct of the two parties before this Commission, 
From Senor Romero’s note of January 9, 1867 (U.S. Case App., p. 553) 
which is, so far as appears, the first reference to what is now known as 
the Chamizal tract in the correspondence between the two governments, 
down to the concluding arguments before this Commission on June 2nd 
last, there is not the slightest suggestion on the part of either of the two 
governments that there could be eny question of a division of the tract. 
The Presiding Commissioner was the first to raise the question of a divi- 
sion of the tract in connection with another point which was under dis- 
cussion by counsel for the United States (Record, pp. 430, 432). Subse- 
quently, counsel for Mexico defined the attitude of Mexico as to the issue 
before the Tribunal in the following language: 

In answer to that (i. e., the suggestion that no monuments were fixed) I have 
but to remind this Court that the Treaty of 1910 says that the monuments are 
fixed, says that the line was run, tells this Court where to find it and says that 
either that is the line between this country and Mexico or the present channel 


of the Rio Grande, as it runs is the line. (Record, p. 500.) 


Thereafter, counsel for the United States recurred to the question and 
specifically took the position that the only question before the Tribunal 
was as to the international title to the tract in its entirety, called atten- 
tion to the evident agreement of the parties upon this point, and pointed 
out that a decree segregating the tract “ would be a departure from the 
terms of the convention.” (Record, pp. 535, 536.) 

Even in ordinary tribunals of general jurisdiction it is regarded as a 
dangerous practice for the court to award a decree not solicited or en- 
dorsed by counsel for either party. Is not this danger accentuated 
when an international tribunal, which has no powers except those con- 
ferred upon it by the terms of the submission under which it sits, assumes 
to raise and answer a question never suggested by the parties in the course 
of negotiations extending over fifty years, and not indorsed by either 
party in argument when suggested from the bench? Particularly is this 
true when it can be asserted without fear of contradiction that if there 
had been the slightest idea in the minds of the negotiators of the 
Treaty of June 24, 1910, that it was susceptible of the construction 
which has been placed upon it by the majority of the Commission, the 


. 
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possibility of such an unfortunate result would have been eliminated in 
even more precise and affirmative language. 

The Commissioner for the United States is unable to understand the 
foree of the reference in the opinion of the Presiding Commissioner, to 
the case of Nebraska v. Iowa as a “ precedent ” for “ dividing the tract 
in question between the parties.” There is an apparent difference be- 
tween the powers of the Supreme Court of the United States, acting 
under the provisions of the Constitution of the United States, conferring 
general and original jurisdiction in controversies between States, on a 
bill and cross bill in equity to establish a disputed boundary line between 
two States, and this Commission with powers and jurisdiction strictly 
limited by the conventions which have called it into being. Indeed, the 
opinion of the majority of the Commission seems to recognize this dis- 
tinction in another connection in stating the proposition, in which the 
American Commissioner concurs, that the present Commission, unlike 
the Supreme Court in Nebraska vy. Iowa, is bound by the terms of the 
Cenvention of 1884. It is also bound by the terms of the Convention 
of 1910. 

It is axiomatic that “a clear departure from the terms of the refer- 
ence” (Twiss, The Law of Nations, 2d ed., 1875, p. 8) invalidates an 
international award, and the American Commissioner is constrained to 
believe that such a departure has been committed by the majority of the 
Commission in this case in dividing the Chamizal tract and deciding a 
question not submitted by the parties. 


TWO KINDS OF EROSION A DEPARTURE FROM CONVENTION OF 1884 


But this is not all; as the Hague Court recently pointed out in the 
eese of the Orinoco Steamship Company, “ excessive exercise of power 
may consist not only in deciding a question not submtted to the arbi- 
trators, but also in misinterpreting the express provisions of the agree- 
ment in respect of the wav in which they are to reach their decisions, 
notably with regard to the legislation or the principles of law to be ap- 
plied.” (United States v. Venezuela, before the Hague Court. Ameri- 
can Journal of International Law, Vol. 5, No. 1, pp. 232 and 233.) 

The preamble of the Convention of June 24, 1910, prescribed the law 
which governs this Commission, namely, “the various treaties and con- 
‘entions now existing between the two countries and * * * the 
principles of international law.” The Commission has held the Conven- 
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tion of 1884 retroactive and therefore in general applicable to this case. 
While the Convention of 1884 purports to cover all changes that may 
occur in the course of the Rio Grande and the Rio Colorado where they 
constitute a boundary between the United States and Mexico, it neverthe- 
less makes provision for but two methods of effecting such changes, or 
rather distinguishes the changes which may occur into two distinct 
classes, viz.: one covers alterations in the banks or the course of tlioso 
rivers, affected by natural causes through the slow and gradual erosion 
and deposit of alluvium, and the other covers “ any other change wroug!t 
by the force of the current, whether by the cutting of a new bed, or when 
there is more than one channel! hv the deepening of another channel than 
that which marked the boundary at the time of the survey made in 
1852.” 

The American Commissioner deems it unnecessary to examine further 
into the question of the cutting or deepening of a new bed since the Pre- 
siding Commissioner and the Mexican Commissioner have found that 
no change which has taken place opposite the Chamizal tract since 1852 
has resulted “ from any change of bed of the river ” (Opinion, p. 29) and 
in that finding the American Commissioner concurs. 

The Commissioner for the United States does deem it proper, how- 
ever, to point out that the language of Article Il of the Convention of 
1884 makes no provisions respecting the boundary in the event of any 
other change of the river than that embraced in “ the cutting of a new 
bed ” or the “ deepening of another channel than that which marked the 
boundary at the time of the survey ” of 1852. 

It is true that Article II of the convention begins with the words 
“any other change wrought by the force of the current,” but those words 
are immediately followed by the provision “ whether by the cutting of a 
new bed, or when there is more than one channel by the deepening of 
another channel than that which formed the boundary at the time of 
the survey made under the aforesaid treaty.” 

Tt is a rule of interpretation which the Supreme Court of the United 
States says to be “ of universal application ” (United States v. Arredondo, 
6 Pet. 691) that “where specific and general terms of the same nature 
and embraced in the statute, whether the latter precede or follow the 
former, the general terms take their meaning from the specific and are 
presumed to embrace only things or persons designated by them.” 
(Fontonct v. The State, 112 La. 628, 36 So. Rep. 630.) 

Authorities to support this proposition might be adduced without 
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number, but reference will be made to a few: U.S. v. Bevans, 3 Wheat., 
at p. 390; Moore v. American Transportation Co., 24 Howard, 1-41; 
1. S. v. Irwin, Federal Cases No. 14,445; Supreme Court of Ky. in 
City of Covington v. McNicholas Heirs, 5% Ky. 262; Rogers v. Boiller, 
3 Mart. O. S. 665; City of St. Louis v. Laughlin, 49 Mo. 559; Brandon 
v. Davis, 2 Leg. Rec. 142; Felt v. Felt, 19 Wis. 183, also State v. Gootz, 
22 Wis. 363; Gaither v. Green, 40 La. Ann. 362, 4 So. Rep. 210; Phil- 
lips v. Christian Co., 87 Ill. App. 481; In re Rouse, Hazzard & Co., 91 
Fed. Rep. 96; Barbour vy. City of Louisville, 83 Ky. 95; Townsend Gas & 
Rlectric Co. vy. Hill, 64 Pace. Rep. 778, 24 Wash. 369; State v. Hobe, 82 
N. W. Rep. 336, 106 Wis. 411. 

In Regina v. France, 7 Quebec, Q. B., 83, it is stated that: 

It is immaterial, it has been held, whether the generic term precedes or follows 
the specific terms which are used. In either case the general word must take its 
meaning and be presumed to embrace only things or persons of the kind desig- 
nated in the specific words. (Quoted from Am. & Eng. Enc. of Law, Vol. 26, 
p. 610, under caption “ Statute.”) 


DID THE UNITED STATES ABANDON VESTED RIGHTS ? 


Not only does the language of Article II confine its meaning to specific 
charges of channel described therein, but the fifth article of the same 
convention makes provision for tke protection of property rights “in 
respect of lands which may have become separated through the creation 
of new channels as defined in Article II,” but it makes no provision what- 
ever for the protection of property rights in contemplation of any 
other change in the course of the river, much less does it make such pro- 
vision as to lands degradated by rapid and violent erosion. It was sug- 
gested by the Honorable Presiding Commissioner during the argument 
of this case that no provision was necessary to protect private rights in 
case the land was carried away by any character of erosion because the 
property itself was destroyed and no private rights could remain. 
(Record, pp. 704, 705.) In this proposition the United States Commis- 
sioner concurs, but he is wholly at loss to discover how a public or inter- 
national title could remain in property that was so effectually destroyed 
as to annihilate private rights. Even supposing it was unnecessary to 
protect private rights on the banks thus degradated, would no idea have 
suggested itself with regard to the rights of those who had taken up their 
residence on the other side, for instance, at E] Chamizal, or at Santa 
Cruz Point? As suggested by the Presiding Commissioner, “all the 
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great changes in the course of the Rio Grande had occurred, and prac- 
tically the whole Chamizal tract had been formed * * * but the fact 
remains that all the great and visible changes which are reported to have 
taken place during the floods extending from 1864 to 1868 had done 
their work, and, in the case of the Chamizal tract, the changes liad been 
so considerable in the upper portion of the river, which is proved te 
nave been less liable to modificaticns owing to the nature of its soil than 
the lower part of the river, that it formed the subject of much diplo- 
matic correspondence.” (Opinion, p. 20.) And yet the record in the 
case discloses that every foot of the accretion at El Chamizal had been 
occupied prior to 1884 under color of American title. (See official 
map of El Paso, Texas, 1881, U. 8. Countercase, Portfolio, Map No. 10; 


also Act incorporating the city of E! Paso, U. S. Countercase, p. 139, and 
Patents of the State of Texas and Minutes of the City Council of the 
City of El Paso, U. 8S. Countercase, pp. 139-168.) 

The Supreme Court of the United States, in the case of United States 


v. Arredondo, supra, says: 

That it has been very truly urged by the counsel of the defendant in error that 
it is the usage of all the civilized nations of the world, when territory is ceded, 
to stipulate for the property of its inhabitants. An article to secure this object, 
so deservedly held sacred in the view of policy as well as of justice and humanity, 


is always required and never refused. 


And further in that case the court, in alluding to the treaty between 
the United States and Spain, concluded on the 27th of October, 1795, 


said: 

Had Spain considered herself as ceding territory, she could not have neglected 
a stipulation which every sentiment of justice and national honor would have 
demanded, and which the United States could not have refused. 


Under the fluvial boundary, which this Commissien has held the Trea- 
ties of 1848 and 1853 created, a title had vested in the United States and 
the citizens thereof in all accretions to the Chamizal tract under the 


recognized principles of international law. If the language of the Con- 
vention of 1884 recognized in Mexico or its citizens any right in any por- 
tion of such accretions, however formed, the United States divested itself 
and its citizens of rights which international law had given them and 
yet the United States did, if the opinion of the majority of this Com- 
mission is correct, neglect “a stipulation which every sentiment of justice 
and national honor would have demanded, and which the United States 


[Mexico] could not have refused.” 


fs. 
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Vattel says (Law of Nations, Book I, chap. 2, sec. 17): 

The body of a nation can not then abandon a province, a town, or even a single 
individual who is a part of it. unless compelled to it by necessity, or indispensa- 
bly obligated to it by the strongest reasons founded on the public safety. 


The foregoing views are in entire accord with the opinion of the Mexi- 
can Commissioner as expressed in the second paragraph of the dissent- 
ing opinion. 

WHAT LAW GOVERNS ? 


The Commissioner for the United States has been unable to discover, 
although he has made a careful study of the opinion of the majority of 
the Commission, under what provision of the Convention of 1884 it is 
conceived that Mexico can be entitled to any portion of the Chamizal 
tract, the formation of which may be ascribed to any character of erosion, 
whether slow and gradual or rapid and violent. Had the Commissioner 
for the United States has been able to expel from his mind and to disre- 
gard the language of the Treaties of 1889 and 1905, had he been able 
to forget and disregard the construction which has been placed upon 
Article I of the Convention of 1884 by the International Boundary Com- 
mission since its organization in 1893, and had he been wholly unin- 
fluenced by the fact that counsel for Mexico as well as counsel for the 
United States were agreed that the Convention of 1884 embraced but two 
classes of changes as hereinbefore set forth (Record, p. 608), he might 
have been able to concur with the majority of the Commission that the 
degradation of the Mexican bank of the river at some uncertain points 
and at some uncertain times was not within the meaning of Article I of 
the Treaty of 1884, but the Commissioner for the United States does not 
Lelieve that by any stretch of the imagination or any elesticity of the law, 
any character of erosion and deposit can be brought within the meaning 
of Article II of that convention. Therefore, the result must have been 
the same: if the change which occurred at El Chamizal was not within 
the meaning of either Article I or Il of the Convention of 1884, then 
said convention becomes inapplicable and we must look to the principles 
of international law for the rule which is to govern our action. But it is 
admitted both in the language of the Commission as embodied in the 
record of our hearing (Record, pp. 203, 300) as well as in the printed 
argument of counsel for Mexico (Mexican Argument, p. 31) that under 
the principles of international law the change in the course of the river 
due to erosion and deposit would carry the boundary line with it, no 
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matter how rapid might be the degradation of one bank by erosion, pro- 
vided only that the growth of the other bank was accomplished by gradual] 
deposit of alluvium, and such the American Commissioner conceives to be 
the undisputed evidence and the admitted facts of this case. 

The precise language in which the learned agent of Mexico sets forth 
his position upon this point is so significant as to deserve quotation : 


In fact, the Convention only occupied itself with two classes of alterations or 
changes of the bank and channel of the river; one, that originated by the slow 
and gradual erosion of one bank and the deposit of alluvium, and the other by 
the abandonment of an old bed and the opening of a new one. (Record, p. 203.) 


In view of the foregoing, the Commissioner for the United States can 
not but regard it as unfortunate that the Commission should have indi- 
cated no desire to hear further argument on this point (as appears in 
the record of the hearing at pp. 608-614), where the Commission indi- 
cated that it scarcely seemed desirable to pursue this point since counse! 
for both sides seemed agreed that the Convention of 1884 embraced but 
iwo classes of changes, because he ventures to believe that counsel for 
the United States would have convinced the Commission that it must 
assign the change at E] Chamizal to the first alternative in Article I of 
the Convention of 1884, or else disregard the Convention of 1884 en- 
tirely and decide the case upon the principles of international law. 

In the opinion of the Presiding Commissioner (Opinion, p. 33) refer- 
ence has been made to the case of the City of St. Lowis v. Rutz (138 
U. S. 226), and it is stated that the facts in that case are very similar 
to those established by the evidence in the present case. But with all 
respect, the American Commissioner submits that while the rapid degra- 
cation of the east bank of the Mississippi River, as described in that case, 
is very similar to the erosion that is shown to have occurred at certain or 
rather uncertain points opposite El Chamizal, the vital facts in that case 
and the present case are very different. In that case the evidence dis- 
closed a rapid degradation of the east bank of the river and the complete 
submergence for several years of that portion of plaintiff’s surveys. Sub- 
sequently an island formed on the east side of the thread of the river and 
that island became joined by accretion to plaintiff's surveys. The court 
held that under the laws of Illinois the plaintiff owned in fee simple that 
portion of the river bed lying east of the thread of the stream and that 
when new land formed east of the thread of the stream it belonged to the 
former owner. The court makes very clear that the ground of its deci- 
sion is that the holder of the Missouri title on the west bank could not 
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own the land which thus appeared first by an island formation and sub- 
sequently by accretion thereto east of the thread of the stream. 

An analogous case would have been presented here if after the river 
had invaded Mexican territory by rapid erosion, making for itself a bed 
five hundred yards wide, as one witness testified it did (U. S. Case. App., 
p. 118) an island had subsequently arisen to the south of the thread of the 
stream, that island would have belonged to Mexico whether it subse- 
quently became joined to the south bank or not, or even though it might 
have become joined by accretion after its formation to the north bank, 
but there is not a suggestion in the evidence that such a fact ever oc- 
curred. On the contrary, the evid -tably shows that the north 
hank did not even move south sim»!toneously with the destruction of the 
south bank but that it grew up in a long course of years by the slow and 
gradual deposit of alluvium. 

The American Commissioner is constrained to hold, therefore, that the 
majority of the Commission have failed to apply to the case the express 
rules laid down by the Convention of 1884; and by this failure have 
departed from the terms of the submission and invalidated the award. 


A DEPARTURE FROM THE CONVENTION OF 1889 


In the opinion of the American Commissioner this failure becomes the 


more manifest by reference to the terms of Article 4 of the Convention 
of 1889, to which, supplemented by the Convention of 1910, this Com- 
mission owes its life. By that article, the very law of its being, this 
(Commission when considering any alteration in the course of the river 
named, is confined “ to decide whether it has occurred through avulsion 
«1 erosion for the effects of Articles 1 and 2 of the Convention of Novem- 
her 12, 1884.” The American Commissioner conceives that this provision 
was not only declaratory and interpretative of the changes contemplated 
ly the Convention of 1884, but that said clause is jurisdictional in so far 
as the powers of this Commission are concerned. 

In the opinion of the American Commissioner, the two governments 
in the preamble of the Banco Treaty of 1905 again placed an authorita- 
tive interpretation upon the words “slow and gradual” in the Conven- 
tion of 1884. In that treaty the two governments, after reciting Ar- 
ticles 1 and 2 of the Treaty of 1884, expressly declared that the changes 
whereby the so-called bancos had been formed were “ owing to the slow 
and gradual erosion coupled with avulsion.” That the erosive action 
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thus referred to was and is far more rapid and violent than that which 
occurred in the Chamizal tract is unquestionable, but the Presiding Com- 
riissioner and the Mexican Commissioner observe, with reference to the 
investigations undertaken by the International Boundary Commission 
upon which the banco treaty was based, that 

The report rendered by the Commissioners to their respective governments in 
no way discloses any facts tending to show the nature and extent of the erosive 
changes, and properly so, because that was not material to the question to be 
decided. It is true, by making a minute examination of the plans accompanying 
the report, the actual extent of the erosive changes might have been ascertained, 
but there certainly was nothing in the question submitted to the governments 


for solution to necessitate, or even to suggest, such an enquiry. (Opinion, p. 34.) 


With all respect, it would seem that the question as to whether or not 
the changes which resulted in the banco formation were “slow and 
gradual ” within the meaning of the Treaty of 1884, was so “ material 
to the question to be decided ” that if those changes were not “ slow and 
gradual” there would in most instances have been no bancos to elimi- 
nate. It is true that the commissioners did not think it necessary to 
state in figures the rate of erosion on each banco, but the rate of erosion 
was obtainable by a casual examination of the maps and reports if the 
plenipotentiaries were interested in knowing the rate. Having the in- 
formation before them they were free to use it or not in framing their 
language, but no rule either of logic or justice is perceived that would 
relieve them or the contracting parties from being held to the accounta- 
bility which binds all other men when they use language in a legal 
document to express ideas. 

And again the American Commissioner feels contrained to say that he 
can not understand the method of the interpretation which gives such 
emphasis to the words “slow and gradual” in Article 1 of the Treaty 
of 1884 as to override not only the ordinary rules of international law 
and the uniform construction placed upon the treaty by the Interna- 
tional Boundary Commission since its organization and by agents and 
counsel for both parties before this Commission, but it also appears to 
him to be the plain and unmistakable intent of Article II to confine all 
“other changes” to the cutting of a new bed or the deeping of an 
existing channel, while the same words in the Banco Treaty of 1905, 
although entirely consistent with the purpose and scope of that treaty, 
are apparently deemed negligible and unimportant. 

The failure of the Presiding Commissioner to regard the Banco Treaty 
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of 1905 as placing an authoritative interpretation upon the words “ slow 
and gradual” in the Treaty of 1884, appears all the more strange to 
the American Commissioner in view of the fact that the Presiding Com- 
missioner, earlier in his opinion, in his discussion of the retroactivity 
cf the Treaty of 1884, attaches great weight to this same Treaty of 
1905 because it provides for the elimination from the Treaty of 1884 
of bancos formed prior to 1884. The Presiding Commissioner has no 
difficulty in holding the governing minds of the two countries responsible 
for the language which they used in the Treaty of 1905 so far as it con- 
strues the Treaty of 1884 retroactively. He says: 

This recognition of the retrospective application of the Convention of 1884 is 
not that of subordinates, but of the governments themselves, which expressly 
adopted the views of the Commissioners as to the application of the Treaty of 
1884 and as to the desirability of taking such cases, both past and future, out 
of the convention and substituting new provisions. (Opinion, p. 24.) 


It is difficult to see why the plenipotentiaries should be charged with 
notice of the date at which these bancos were cut off and not of the 
rate at which they were formed. 

It should furthermore be remembered that in his opinion in Chamizal 
Case No. 4 in 1886 the American commissioner called attention to the 
rapidity of the erosion which has been recognized as slow and gradual 
in the case of the bancos and gave the figures of erosion in the case of 


one banco, the Banco de Camargo, eighty-seven meters a year, figures 
which exceed any erosion which could have taken place in the Chamizal 
tract, even on an assumption most favorable to the Mexican contention. 
In discussing the reports rendered by the commissioners to their re- 
spective governments in 1896, in which the American commissioner as- 
serted that if the erosion in El Chamizal was not slow and gradual, 
then a fortiori, the erosion which had formed the bancos in the lower 
part of the river could not be slow and gradual,* the Presiding Com- 
missioner suggests that that report “ was counteracted by the reply of the 
Mexican commissioner, who argues that there was no similarity between 
the two cases,” and deduces therefrom the conclusion that “* under these 
cireumstanees it is reasonable to conclude that the Mexican Government 
adopted the view of their commissioner ” (Opinion, pp. 34, 35). It is 
difficult to accept this conclusion in view of the fact that in drafting 
the Treaty of 1905 the Mexican Government brushed aside the dis- 
tinction sought to be established by its commissioner and applied the 
provisions of the banco treaty to the Rio Grande in the upper as well 
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as in the lower division of the river “ throughout that part of the Rio 
Grande * * * which serves as a boundary between the two nations.” 


(U. 8S. Case App., p. 87.) 

The irresistible logic with which the Presiding Commissioner drives 
home the conclusion that the ambiguity, if any, in the Convention of 
1884, in so far as the retroactivity of the convention is concerned, is 
iemoved by the practical construction placed upon that treaty by the 
contracting parties as well as by the language of the Treaties of 1889 
and 1905, compels the admiration and approval of the American Com- 
sioner, but he can not expel from his mind that the conclusion from the 
same course of practical construction and subsequent treaty interpreta- 
tion applies with equal force to the ambiguity, if any, of the Convention 
of 1884 when dealing with erosion and avulsion. 

The words “slow and gradual” are relative terms.” The Treaty of 
1884 was drafted specifically for the Rio Grande, and its changes at the 
point in question have been slow and gradual compared to otner changes 
both in the upper and lower river or when compared with the progress 
of a snail. 
AWARD VOID FOR UNCERTAINTY 


The award of the Presiding Commissioner and the Mexican Com- 
missioner, constituting a majority of the Commission, is to the effect that 
the 

international title to the portion of the Chamizal tract lying between the middle 
of the bed of the Rio Grande, as surveyed by Emory and Salazar in 1852 and the 
middle of the bed of the said river as it existed before the flood of 1864, is in the 
United States of America, and the international title to the balance of the said 
Chamizal tract is in the United States of Mexico. (Opinion, p. 36.) 


The American Commissioner is of opinion that this award is void for 
the further reason that it is equivocal and uncertain in its terms and 
impossible of accomplishment. The Presiding Commissioner and the 
Mexican Commissioner “ conceive that it is not within their province to 
relocate that line [the line of 1864], inasmuch as the parties have 
offered no evidence to enable the Commissioners to do so.” (Opinion, 
p. 36.) _It is submitted, with all respect, that the fact that the parties 
have offered no evidence of the location of the line of 1864 is suggestive 
of the fact that it was not within the contemplation of the parties that 
the tract should be divided. Perhaps the reason that agent and counsel 
on either side, even after the suggestion of the court as to the possibility 
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of dividing the tract along the channel of 1864, did not ask leave to 
offer evidence for the purpose of relocating this channel was because they 
were and are well aware that it would be as impossible to locate the 
channel of the Rio Grande in the Chamizal tract in 1864 as to relocate 
the Garden of Eden or the lost Continent of Atlantis. 

In concluding this dissenting opinion, it is impossible to refrain from 
pointing out the unfortunate results which this decision would have in 
the contingency that the two countries should attempt to follow it in 
interpreting the Treaty of 1884 in other cases. 

The American Commissioner does not believe that it is given to human 
understanding to measure for any practical use when erosion ceases to 
he slow and gradual and becomes sudden and violent, but even if this 
difficulty could be surmounted, the practical application of the interpreta- 
tion could not be viewed in any cther light than as calamitous to both 
‘ations. Because, as is manifest from the record in this case, all the 
land on both sides of the river from the Bosque de Cordoba, which ad- 
joins the Chamizal tract, to the Gulf of Mexico (excepting the canyon 
region) has been traversed by the river since 1852 in its unending lateral 
movement, and the mass, if not all, of that land is the product of similar 
erosion to that which occurred at El] Chamizal, and by the new inter- 
pretation which is now placed upon the Convention of 1884 by the 
majority of this Commission, not only is the entire boundary thrown 


into well nigh inextricable confusion, but the very treaty itself is sub- 
jected to an interpretation that makes its application impossible in prac- 
tice in all cases where an erosive movement is in question. 


*The Presiding Commissioner has fallen into error (Opinion, p. 34) in sug- 
gesting that the American commissioner in 1896 compared the erosion at Chami- 
zal to that which formed the bancos only, whereas the American commissioner 
in his opinion was referring to the erosion at every bend in the river throughout 
the 800 miles where it flowed through alluvial formation. 

The following are the words used by him: 

“In the opinion of the United States Commissioner, if the changes at Fl 
Chamizal have not been ‘slow and gradual’ by erosion and deposit within the 
meaning of Article I of the Treaty of 1884, there will never be such a one found 
in all the 800 miles, where the object of the Treaty will be lost to both govern- 
ments, as it will be meaningless and useless, and the boundary will perforce be 
through all these 800 miles continuously that laid down in 1852, having literally 
no points in common, with the present river, save in its many hundred inter- 
sections with the river, and to restore and establish this boundary will be the 
incessant work of large parties for years, entailing hundreds of thousands of 
dollars in expense to each government and uniformly dividing the lands between 
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the nations and individual owners, that are now, under the supposition that for 
the past forty years, the changes have been gradual, and the river accepted gener 
ally as the boundary, under the same authority and ownership; for it must be 
remembered that the river in the alluvial lands, which constitute 800 miles, has 
(Proceedings of International 


” 


nowhere today, the same location it had in 1852. 
Boundary Commission, Vol. 1, p. 93.) 


The Convention of 1910 sets forth that the United States and Mexico 
“desiring to terminate * * * the differences which have arisen be- 
tween the two countries,” have “ determined to refer these differences ” 
to this Commission enlarged for this purpose. The present decision ter- 
minates nothing; settles nothing. It is simply an invitation for inter- 
national litigation. It breathes the spirit of unconscious but neverthie- 
less unauthorized compromise rather than of judicial determination. 

(Signed ) Anson MILLs. 


INDIVIDUAL OPINION OF THE COMMISSIONER OF MEXICO 
Translation. ] 


The Mexican Commissioner respectfully begs to differ from the opinion 
of his learned colleagues in definitely judging the subject of the Chami- 
zal in the matter of the fixedness and invariability of the boundary line of 
1852, and also in regard to the retrospective application of the Con- 
vention of 1884, as it does not appear to him that the findings of the 
majority on both points are supported by the record and the arguments 
that figure in the proceedings. 

The agent of the Government of Mexico has left established a funda- 
mental axiom in right,—that the alluvium should be governed and 
cualified by the laws in force at the time in which it commenced to 
form. In the depth of this principle is enveloped the universal maxim 
of the irretroactivity of the laws, unless it is stipulated expressly in 
them, or that at the time the phenomena in question took place there 
should have been no provisions to cover it. 

Neither of the two exceptions cited occur in the case of the Chamizal. 
as in 1852 there existed a perfectiy defined law to apply —the Treat) 
of Guadalupe. The Convention of 1884 evidently does not contain any 
direct and precise stipulation as to its retrospective power. 

My first proposition, according to this, is that the Treaty of 1848 


stipulated in a clear and precise manner a fixed or “ limited ” line. 
The agent of Mexico expounds in methodical and sufficient form the 
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classical division, universally adopted, of property in two !arge cate- 
gories: “arcifinious”” property and “limited” property. The charac- 
teristic of the former is to be determined in one of its boundaries by 
natural geographical “ accidents,” such as mountain ranges, rivers, etc., 
which by their manifest discernibility on the ground constitute within 
themselves limited lines, which in order to designate perfectly it is suffi- 
cient to mention. In order that the property may be in the second 
category, evidently, it is sufficient that it does not pertain to the first, 
although, further than that it is indicated characteristically as that whose 
boundaries in all senses are marked by means of definite and permanent 


lines or signs. 

Now, it has remained undenied in this judgment that the Treaty of 
1848 directed the general setting of landmarks on the dividing line be- 
tween Mexico and the United States, and the marking of these land- 
marks on precise and authentic plans, as well as a religious conservation 
in the future of the line so fixed, and it is also shown in the record, with- 
out discussion on the part of America, that the commissioners charged 
with executing this convention, complying with the letter of their in- 
structions, agreed, ordered, and cerried to a conclusion the erection of 
permanent monuments, identical in character to those of the non-fluvial 
line, along the length of the fluvial, and that this operation was known 
to the two governments and was not disapproved by them, to which they 
gave account of all their acts. 

In the matter of the Chamizal, there is data to prove that at least two 
of these monuments (of iron) were placed; one on the right bank of the 
river, in what is now Cuidad Juarez, and another on the left, in Magof- 
finsville, now part of El Paso. That these monuments were properly 
‘ mojoneras ” (land-marks) and not signs of topographical reference is 
undeniable, for the reason that they did not connect topographically with 
the lines of the survey. Their sole object was to “show the limits of 
hoth republics,” and their erection would have been absolutely unneces- 
sary in case of an arcifinious boundary. 

It is the opinion of the majority of the commissioners that the declara- 
tion in the Treaty of 1853 (Article I) that the limits between both 
countries should follow the middle of the Rio Bravo, as stipulated in that 
of 1848, is the best proof that the former treaty created an arcifinious 
and not a fixed line; because, it is said, if the line had been fixed before 
1853, it would not have been affirmed then — both governments knowing, 
as they did know, that the river had changed its course between ihe 
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former and the latter treaty —that the cenfer of the bed would con- 
tinue being the point of separation between the eminent domains of the 
two nations. The Commissioner for Mexico feels it necessary to state 
that he fails to see the force of the argument, because in his conception 
the Treaty of 1853 had three objects: first, to establish a boundary line 
in the territory between the Rivers Bravo and Colorado; second, to finish 
the establishment, where it had not already been concluded, of that 
portion of the line of 1848 not affected by the Gadsden Treaty; third, 
and very important, to ratify the portions already established of the line 
of 1848; and the new commissioners, to whom was entrusted the execu- 
tion of Article I of the agreement, were given entire and final powers 
for each and every one of the three parts of their trust. Therefore, 
when in 1857 they jointly delivered to their governments as result of 
their labors a collection of plans in which was clearly shown the position 
of the dividing line, according to the last treaty, that line (it might 
have been run in 1849, in 1852, cr in any other year) remained adopted 
as the sole and invariable line of separation between the two republics. 

In the particular matter referred to the judgment of this Arbitration 

Court, the river has varied after the survey of 1852 and before the sign- 
ing of the Convention of La Mesilla, and the new commissioners knew it 
perfectly. What should they have done had they believed the Treaty 
of 1853 considered the river as arcifinious? Undoubtedly resurveyed 
map No. 29, in order to clearly mark out upon it the new and exact 
position of the dividing line; but as they did not so understand it, but 
knew that the line of 1852 ought to be fixed, and that the new line to 
be established after 1853 not having been already established before, 
would also have to be fixed, they comprehended that, assuming that in 
1852 the position of said line in this valley had been finally decided and 
marked on official! maps adopted by both commissions, the Treaty of 
1853 imposed upon them the obligation of ratifying it, and thus they 
cid, signing in 1855 the final sheet No. 29, notwithstanding the fact 
that the river marked on it did not then correspond with the true posi- 
tion which its course followed in the valley in 1855. This is the reason 
why the argument of his colleagues works in an opposite sense in the 
mind of the Mexican Commissioner than it does in theirs. 

The opinion of the majority of the Honorable Commissioners is that 
the subsequent acts of the two governments show: on the part of the 
United States, an invariable judgment in favor of the interpretation of 
the Treaties of 1848 and 1853 as establishing an arcifinious limit in the 
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fluvial portion of the boundary common to them; on the part of Mexico 
a lack of determination between the idea of the fixed line and a fluvial 
ercifinious limit. 

Admitting, as the Mexican Commissioner clearly does, the doctrine 
cf this Court that isolated expressions of officials of one or the other 
governments do not in any manner constitute an international obligation 
binding upon the nations whom they serve respectively, it is right to 
pass over the diverse opinions emitted by Messrs. Lerdo de Tejada, 
Frelinghuysen, ete., and look exclusively to the correspondence and 
regotiations sanctioned internationally and recognized by both govern- 
ments, in order to ascertain their attitudes in the matters under dis- 
cussion, and even then in only their vital points and not in their minor 
or incidental points. 

It is not shown in the record, that there was correspondence or negotia- 
tions of that character touching the interpretations of the Treaties of 
1848 and 1853, but on three occasions: in 1875 between Mr. Mariscal 
and Mr. Cadwalader; in 1884, between Mr. Romero and Mr. Freling- 
huysen, in connection with the island of Morteritos; and in the same 
year and between the same last named persons, concerning the prelim- 
inaries of the Convention of 1884. 

In 1875 the allusion to the fixed line, in the past, appears evident by 
the terms of Article II, both of the draft for a convention presented by 
Mr. Mariscal to Mr. Cadwalader on March 25th and a second draft dated 
December 2d of that year. In both reference is unmistakably made to 
the dividing line astronomically fixed by the boundary commission of 
both governments in 1852, which runs in the middle of the current of 
the rivers, according to their course at the time of their survey. 

In regard to the case of Morteritos, the terms of the decision of the 
majority of this Tribunal relieve the Mexican Commissioner of the neces- 
sity of insisting here that the uniform attitude then shown by the 
Mexican Government was in the sense of the fixed line, inasmuch as it 
ix thus recognized in such document. 

Lastly, in the negotiations of the Convention of 1884, a reading of 
the instructions which guided Mr. Romero, and of his correspondence 
with the American Department of State, does not leave room for doubt 
as to the position adopted by Mexico in regard to the nature of the 
boundary line from its original demarkation until then, — that it was 
fixed and invariable and constituted to Mexico in her northern frontier 
an “ager limitatus,” as these properties are understood by civil and 
international law. 
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It being established that until 1884 Mexico considered the line of 
1852 as fixed, is it admissible that in that year she would negotiate a 
treaty converting it into an arcifinious boundary with retroactive effect ? 
If the declarations of the Mexican negotiator, Don Matias Romero, are 
not sufficient to destroy all doubt in this respect, the following considera- 
tion would be more than sufficient : that Mexico could not in any manner 
have adopted a new boundary — supposing that the river had then ceased 
to be the boundary and was again taken as such — without protecting or 
ceding conveniently or by means of an express clause free from con- 
fusion, the rights of individuals and of the Mexican nation, to the lands 
embraced between the fixed line which was abandoned and the new 
fluvial line then adopted. As no such clause existed in the Convention 
of 1884, in view of the fact that all the language of it refers indisputably 
to the future; and considering the nature of the negotiations that pre- 
ceded it, the Mexican Commissioner feels himself unable to accept the 
possible retroactivity of that convertion. 

Then, the opinion of the majority of the Honorable Commissioners is 
that the application which both governments made of the Convention of 
1884 to the case of San Elizario and the fifty-eight original bancos of 
the lower Bravo is another proof, that the principle of the retroactivity 
had firm connection in the mind of the Mexican Government in respect 
to the application of that convention. From such an opinion also dis- 
sents, and, he believes with good reason, the Mexican Commissioner. 

In the first place, there is no reason to infer from the fact that the 
Mexican Commissioner in 1894 presented the commission with the case 
of San Elizario, that the Government of Mexico, by this act, knowingly 
put under the jurisdiction of the Treaty of 1884 the changes which 
occurred in the Bravo since 1857. The only thing that the cited pro- 
cedure indicates is that Mexico submitted thal question to the jurisdic- 
tion of the boundary commission established by the Treaty of 1889. 
Now, the powers of such commission were not limited in any manner 
to the application of the principles of 1884, but they covered and they 
were declared “ exclusive,” the resolution of all the questions or difficulties 
that in the future might arise betwen the two countries and in which 
affected the position of the dividing line, subject to the approval of both 
governments. In San Elizario, without doubt, it was endeavored to 
ascertain if that so-called “ island ” pertained to Mexico or to the United 
States, and it certainly was the commission who had to decide it, 
whether the theory of a fixed or of an arcifinious line in regard to that 
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ground was in force. The case was discussed, then, in quality of ques- 
tion solely, and not of erosive or avulsive change. It is certain that the 
commission decided it, taking into consideration certain very slight 
alluvial changes, occurring between 1852 and 1857; but taking the terms 
of their judgment, and considering that the essential of it was the defini- 
tien of the nationality of the ground, that was that which was asked of 
the commisioners, it is not to be believed that the governments paid any 
attention to the insignificent divergences, shown by the consulting engi- 
neers between the courses of the river, as given by Salazar, Emory, and 
ihe survey of 1890, because such divergences might very well appear to 
he due to the imperfection of the methods employed by one or the other 
of the engineers, notwithstanding what the later commission said to the 
contrary. 

Now, in regard to the resolutions adopted by the two governments, in 
the matter of the bancos in the lower River Bravo, it is sufficient to 
destroy the inference that is alleged to be deduced as to the retroactivity 
cf the Convention of 1884, to say that the treaty in virtue of which it 
ias been possible to approve said resolutions, expressly adopted as retro- 
octive certain principles which called for “ elimination ” of those hancos 
in all those parts of the international dividing line which are constituted 
by the centers of the beds of the Bravo and Colorado rivers. This con- 
dition of the internationality of the river remained plainly decided by 
that treaty in regard to the stretch of the Bravo embraced between its 
mouth and the confluence of the San Juan, due to the explicit adoption 
of the central line of its course cf 1897 as boundary lsetween the two 
countries and to the declaration that in future that boundary would 
follow Me deepest channel, which was equivalent to converting into 
arcifinious this stretch of the Bravo. In regard to the rest of this river 
and to the Colorado, the principle of elimination will also be applicable 
with retroactive force in all those parts in which their course may be 
international, and in no other, unless in the future some arrangement 
may be made in virtue of which in the whole course of the Bravo and 
Colorado the fixed boundary of 1852 may be abandoned, and, as was 
done in the lower river, the real watercourse adopted as the new inter- 
national boundary. In any eveni, the retroactivity that has resulted or 
might result from this should be attributed solely and directly to the 
express and clear clauses of the Convention of 1905, that adopt it as a 
rule, but never to the power, direct or indirect, of that of 1884. 

Such are the ideas of the Mexican Commissioner on the fixedness of 
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the dividing line of 1852, and the irretroactivity of the Convention of 
1884; but as he has been defeated in both points by the majority of the 
Court, and the latter has left established that as a result of the sequel 
of the case, the only principles which should govern are those contained 
in that Convention of 1884, this Commissioner believed it to be his duty 
to amply express his opinion from the new point of view and had the 
fortune to have the Presiding Commisioner agree with him in regard 
to the manner in which the convention referred to should be applied to 
the case, which as permitted the Court to dictate by majority a final 
sentence, that would otherwise have been impossible, since the attitude 
of the Commissioner of the United States in regard to such application 
diverges diametrically from that of the Presiding Commissioner. 

This opinion and the context of the sentence in the points agreed to, 
leave sufficiently and totally explained the position of the Commissioner 


of Mexico in the present arbitral judgment. 
(Signed) F. B. Puea. 


MINUTES OF MEETING OF THE JOINT COMMISSION, JUNE 15, 1911 


Ext Paso, Texas, June 15, 1911. 


M. 


The Joint Commission met at the Sheldon Hotel, at 10 o’clock a. 
(meeting being held in Commissioner Mills’ room owing to his illness) 
Present, the Commissioners, Secretaries, Agent of the United States and 
Assistant Agent of Mexico. 

The Presiding Commissioner stated that the Chamizal case submitted 
to the Commission for decision having been discussed at length by the 
Commissioners an award had been made by a majority of their votes. 

Then, the members of the Commission proceeded to sign the award, 
and the journal of the proceedings in the case, and the Mexican and 
American Commissioner submitted dissenting opinions, all of which are 


made a part of this journal. 
A copy of the award was delivered to the Agent of the United States 


and the Assistant Agent of Mexico. 
The Agent of the United States asked permission to make the follow- 


ing statement: 

May it please the Commission: Although I have not had opportunity to con- 
sult with my government and must therefore act upon my own motion, subject 
to the consideration and action of my government, I deem it my duty, in order 
to safeguard the rights of the United States in the premises, with all deference, 
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to make suggestion of protest against the decision and award which has just been 
rendered, upon the following grounds: 

1, Because it departs from the terms of submission in the following particulars: 

a. Because in dividing the Chamizal tract it assumes to decide a question 
not submitted to the Commission by the Convention of 1910 and a question 
the Commission was not asked to decide by either party at any stage of the 
proceedings ; 

b. Because it fails to apply the standard prescribed by the Treaty of 1884; 

c. Because it applied to the determination of the issue of erosion or avul- 
sion a ruling or principle not authorized by the terms of the submission or 
by the principles of international law or embraced in any of the treaties or 
conventions existing between the United States and Mexico; 

d. Because it departs from the jurisdictional provision of the Treaty of 
1889 creating the International Boundary Commission. 

2. Because the award is uncertain and indefinite in its terms, incapable of 
being made certain, and impossible of application. 

3. Because the award fails to “state the reasons upon which it is based” in 
this that it fails to state specifically whether the alleged rapid and violent erosion 
by which it finds a portion of the Chamizal tract was formed comes within the 
terms of the Treaty of 1884 or is governed by the principles of international law, 
and fails to state reasons for the inferential finding that it comes within the 
provisions of the Treaty of 1884, in spite of the fact that these questions were 
repeatedly argued by agent and counsel for the United States. 

4. Because of essential error of law and fact. 


The Mexican Commissioner expressed the thanks of his government 
for the courtesy of the Government of the United States in permitting 
the use of the Federal court-room for the meeting of the Joint 
Commission. 

The special duties of the Commission under the Treaty of June 24, 
1910, having been completed, the Presiding Commissioner declared the 
Commission adjourned without day. 


E. La Fieve. 
Anson MILLs. 
F. B. Puaa. 
M. M. VELARDE, 
Secretario. 
WILBUR KEBLINGER, 
Secretary. 
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BOOK REVIEWS 


Het Stellig Volkenrecht. By J. de Louter. s’Gravenhage: Martinus 
Nijhoff. 1910. Vol. I, x+556 pp.,-Vol. II, vi+-525 pp. 


Students of international law may often have wondered why it was 
that a people who could claim the distinction of having given to the 
world the “ Father of International Law” and other men of almost 
equal renown when that science was but in its infancy, seemed to have 
somewhat neglected their heritaze in more recent times. While it is 
true that eminent statesmen and writers, such as for instance T. M. C. 
Asser and den Beer Poortugael have achieved world-wide fame, it can 
rot be denied that the land of Grotius and of Bynkershoek has fur- 
nished but a small share of the contributions to the literature on modern 
international law which the brilliant early beginnings might have led one 
to expect. <A satisfactory explanation of this phenomenon might not be 
easily found, but a very plausible reason — and one which is assigned by 
de Louter — is the fact that the important modern Furopean languages, 
such as German, French, and English, are so universally understood by 
educated people in Holland that it would almost seem a waste of time 
end energy to write a book in the vernacular on a subject the best 
authorities for which can be readily consulted in the original.1 Whatever 
the causes may have been, the time has surely arrived when a new and 
independent treatment of the whole field of international law is amply 
justified by the many recent developments, in all of which the Nether- 
lands have played a conspicuous part. It is therefore undoubtedly with 
particular pleasure and expectation that all those interested in the law 
of nations will have welcomed the publication of Professor J. de Louter’s 
treatise. Mr. de Louter, who has for over twenty-five years occupied the 
chair of international law at the University of Utrecht, is probably best 
known to American scholars through his “ Staats-en Administratief 
Recht van Nederlandsch-Indié,” (5th ed. s’Gravenhage, 1904) which 
lias long been pronounced the best treatise on the subject. In addition, 


1It might be interesting to note that the same consideration applies to Russia 
where linguistic ability is almost equally universal among the intelligent classes. 
Russia, too, can not be said to have contributed its proportionate share to inter- 
national law. 
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Professor de Louter has written many articles on international law and 
political science, and has been repeatedly appointed by his government 
to serve on important commissions dealing with the administration of the 
Dutch East Indies. The wealth of information and experience, there- 
fore, which the learned author brings to this, his most recent task, is in 
itself sufficient to arouse the highest expectations. As he himself ex- 
plains in the preface, the work is based upon many years of active teach- 
ing of international law. In his title, Mr. de Louter deliberately chose 
tc use the word “ stellig” or positive, and thus at once clearly defines 
his attitude toward his subject. He has nothing to do with the 
‘ wiysgeerig ” or philosophic treatment of international law, and in the 
course of his preface and introduction repeatedly takes pains to express 
in unmistakable terms his belief that it is really positive law. As to the 
selection of the word “ Volkenrecht ” rather than “ International Recht,” 
his reason seems to have been chiefly that the former is a good Dutch 
word, and that the distinction between the two terms is no longer of any 
consequence. Tle confines himself strictly to a treatment of public in- 
ternational law, for although he believes that private international law 
rests in principle on the former, he thinks it is much more properly 
treated under municipal law. As compared with other branches of the 
law, Mr. de Louter laments the backwardness of international law, al- 
though he sees in the tremendous strides made in recent years a hopeful 
sign for the future. He calls it a “ young and promising branch of the 
law, but which has not yet reached full maturity.” (Vol. I, p. 74.) In 
his definition of international law he follows closely Rivier and Bul- 
merineq when he says that it is “the law or sum total of the mutual 
‘ights and duties which govern the relations between independent states, 
and includes therefore all rules of law and institutions pertaining 
thereto.” (Vol. I, p. 2.) In his very excellent chapter in which he 
discusses the members of the family of nations, American readers will 
‘inc an instance of how easily our dealings with our sister republics on 
ihis hemisphere can be misconstrued even by well-meaning foreigners. 
“Since the incorporation of Cuba into the United States,” says Mr. de 
Louter (Vol. I, p. 39), the number of independent sovereign states in 
America has been reduced to twenty! Now while Cuba has so far hap- 
pily escaped “incorporation ” into the United States and the number 
of our family is still twenty-one, it should not be forgotten that our last 
troops were not withdrawn from the island until 1909, and that our 
administration there for three years may well have led the world to be- 
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In the chapter (Vol. I, pp. 60-74) 


lieve that we had “ come to stay.” 
made upon international 


in which de Louter examines the “ attacks’ 
law as law, he shows a distinctly modern and broad view, for which Lord 
Russell of Killowen so eloquently pleaded in his address at Saratoga 
One by one the author refutes in clear and logical language 


Springs. 
the arguments of those who would deny the existence of an international 
Compare, for example, his reply to the objection that there is no 


law. 
“law.” It is true, says de Louter, that to-day 


judge to administer this 
we usually associate judicial authority with law, but that has not always 
been the case. For centuries law existed without regular courts and 
judges, and it can not be said, therefore, to depend upon the latter. 
Moreover, this argument will probably soon lose most of its weight when 
a regular international court of justice has become a reality. This 
possibility he takes up later. The introductory part is concluded by a 
very careful historical sketch of the growth of international law. We 
find a division into the customary three periods, viz., to 1648, from 1648 
to 1815, and since 1815. The part dealing with the Middle Ages (Vol. 
I, pp. 86-98) seems to have been done with especial care, and is more 
readable than most existing discussions of this period. Not much 
importance, however, seems to have been attached to the part played by 
the petty states of Italy. Interesting is his estimate of the nations which 
have contributed most in modern times towards the development of 
the science of international law: (1) Germans; (2) English and 
North American writers; (3) Italians. All other nations come after 
these three. 

The recent phenomenal developments of aerial navigation have already 
induced a number of writers to give some attention to the matter even in 
general treaties on international law. Bonfils, Fauchille, Mérignhac 
and others have all included the subject in their latest books. Professor 
de Louter, for the sake of completeness rather than because he thinks the 
matter of any practical importance as yet, also has a few pages on the 
column of air. (Vol. I, pp. 328-329; Cf. also Vol. II, pp. 346-352.) 
He seems inclined to see in the whole situation arising from the introduc- 
tion of this new means of communication an analogy between the airspace 
and the high seas, and that consequently the former should be free for 
the use of all. This view will hardly be accepted as sound. It is based 
on the fundamental error that the atmosphere is by nature destined to 
serve as a common highway for the nations. But this leaves entirely 
out of account the fundamental mght of self-preservation, and it is here 
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tuat the gulf which separates the atmosphere from the high seas becomes 
epparent. For while in the case of the high seas no nation has any 
vital interest in what takes place beyond a certain zone surrounding its 
coasts, the situation is entirely different with the column of air. Owing 
1o the law of gravitation, every airship flying over a state is a menace to 
life and property below, and the canger does not only not diminish at a 
greater height, but actually increases. For this reason one can hardly 
escape the conclusion that absolute sovereignty over the airspace must be 
the starting point, while concessions on the part of the states will have 
to provide for the needs of aerial circulation.2 It will perhaps be re- 
gretted by some readers that Mr. de Louter did not select more titles 
from the literature on the subject which is already assuming great pro- 


portions. It is significant, e. g., that a monthly publication, the Revue 


juridique internationale de la locomotion derienne, has appeared in Paris 


since January, 1910. 

An institution of international law which may prove of great im- 
portance in connection with this very subject of aerial navigation is that 
of international servitudes, to which de Louter devotes a few para- 
graphs (Vol. I, pp. 339-342). He thinks, however, that there really is 
no such thing as a servitude in international law, and that whatever there 
might be left of it should be relegated to “ international antiquities.” 
~ervitudes, he argues, imply “ corporeal rights ” (zakelijke rechten) which 
can not exist in the relations between sovereign states. They are simply 
international obligations, based usually upon contractual (treaty) agree- 
ments. Limitations of sovereignty such as seem implied in granting 
fishery rights (Vol. I, p. 385; ef. also p. 392) and other privileges of a like 
nature, do not, therefore, according to de Louter, constitute servitudes, but 
ure merely contractual obligations affecting no one but the parties imme- 
diately concerned. They can never be acquired by possession or prescrip- 
tion, like land, and for that reason should not be designated by the term 
servitude. There is, of course, room for great difference of opinion on 
this subject, but the weakest point in the learned author’s argument is 
perhaps that he regards international servitudes as incompatible with 
sovereignty, although a number of comparatively recent international 
incidents would seem to be in conflict with that view. (Treaty of June 
50, 1899, between Germany and Spain, Articles I, II; Treaty of Ports- 

2 Cf. the dissertation by Lycklama A Nijholt, a countryman of de Louter’s, 
entitled “ De luchtvaart in het volkenrecht,” Leiden, 1910, an English edition of 
which the author has recently published as “Air Sovereignty.” 
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mouth, of September 5, 1905, Article 9; Treaty of October 26, 1905, be- 


tween Norway and Sweden.) 

The author discusses at considerable length the position of the Suez 
Canal, but as regards the Panama Canal he confines himself to a 
purely historical survey, without expressing an opinion on any of the 
important questions raised by its approaching completion. The Monroe 
Doctrine, too, receives but scant attention. 

In the last hundred pages of the first volume, de Louter has written 
what is probably the most satisfactory résumé of the subject of Treaties 
that has ever been attempted. ‘Treaties are treaties, irrespective of the 
subject-matter which they cover, is his contention, and although he gives 
detailed summaries of all the various types of treaties in use, he does 
not recognize any valid distinction between them as contractual obliga- 
tions. As regards the basis upon which the binding focre of such con- 
tracts between independent states rests, Mr. de Louter thinks it is to be 
found, not in natural law, or morals, or ethics, or even in selfishness and 
expediency, but in the existence of an international legal solidarity: 
good faith, firmly established as an historic fact and required by immemo- 
rial custom; and he exclaims with Bynkershoek: “ Pacta privatorum 
tuetur jus civile, pacta principum bona fides.” One of the most charac- 
t-ristie features of modern international relations, says de Louter, is the 
overwhelmingly social and economic nature of the treaties which have 
been concluded during the last generation. He sees in this fact a strong 
guarantee that the future developments of international life will be 
essentially peaceful. 

The great emphasis laid on the economic relations between states has 
had as a natural consequence the steadily increasing importance of con- 
suls, to whose manifold functions and duties de Louter devotes severa/ 
excellent chapters in his second volume (Vol. II, pp. 56-91). He is 
strongly in favor of the modern tendency towards a closer cooperation 
between the consular and diplomatic services, and heartily approves of 
France’s system of easy interchange of the personnel between the two 


hranches. Spain, Austria-Hungary and Russia have already followed 


her example. 
Considering the well-nigh universal interest shown to-day by the entire 


civilized world in the efforts made towards a settlement of international 
disputes by judicial means, Professor de Louter’s views on this subject 
will be read with particular eagerness. The ultra-pacifists will, no 
doubt, be disappointed. But every sincere friend of peace will find 
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many a stimulating thought in the author’s masterly exposition of the 
great problem. No other writer of a general work of this sort has ever 
approached the question in a more sober and scholarly, yet thoroughly 
sympathetic, manner than Mr. de Louter; and although we may not al- 
ways find it possible to agree with his conclusions, we cannot help but 
admire the sincerity of his convictions and the straightforwardness of his 
argument. De Louter’s argument, as gathered from various chapters 
involving not infrequently repetition, is briefly this: granted that 
positive international law recognizes the possibility and desirability of 
settling all /egal differences between nations by arbitration or other judi- 
cial means, there will always arise a number of important disputes of a 
delicate nature, whose causes are deeply rooted in the peoples themselves, 
and which are based upon historical events, traditions, or sentiment. 
They are the factors which cause international relations to take the form 
of organic life where elementary forces, irrespective of law and justice, 
may sometimes be seen at work shaping the destinies of nations. There 
is a great deal of truth, de Louter thinks, in Heeren’s famous words: 
“Die Weltgeschichte ist das Weltgericht.” In such cases war is at 
present the only solution, the ultima ratio. It is conceivable, of course, 
that after a long process of evolution a general stage of progress in the 
development of society will be reached at some distant time in the future, 
when war will be no longer necessary for further advancement, any more 
than slavery is to-day. On the other hand, it is entirely wrong to regard 
war as being in the nature of a judicial means of settling differences, for 
it only “ proves on which side is the might, but not the right.” (Vol. II, 
p 184.) But this injustice cannot be avoided in all cases which are not 
of a strictly legal nature, as e. g., questions concerning the possession or 
extension of territory; independence in internal and external affairs; 
commercial advantages and their furtherance; respect and consideration 
due from one nation to another. Whatever the future may have in store 
for us, we cannot shut our eves to the fact that war is still with us, and 
‘hat too much can not be expected from a mere improvement of the legal 
apparatus. It is gratifying to observe that the rule of law is gradually 
gaining ground. In the opinion of our author Arbitration is the most 
important branch of international law in the twentieth century, and he 
devotes to it a long and interesting chapter (Vol. II, pp. 121-164). He 
doubts, to be sure, whether it will ever lend itself readily to the solution 
ot problems where differences of a purely political or moral nature are 
involved, but he notes with satisfaction that at least one state, viz., Den- 
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mark, has already proved its willingness to arbitrate every question un- 
conditionally, excepting not even points of honor, vital interests, or inde- 
pendence; and that it has already concluded three treaties which em- 
body this most advanced attitude, to-wit, with Holland, Italy, and Por- 
tugal. De Louter gives also a very detailed account of the labors of the 
ccmmittee entrusted with the question of obligatory arbitration at the 
Second Hague Conference. He thinks the objections raised against it 
by Germany to have been without foundation and due to a wrong con- 
ception of international law. The question of obligatory arbitration and 
the attempt to establish a permanent court are really inseparable, but 
much confused thinking and misunderstanding as to the underlying 
principles has been indulged in. No one can foretell as yet what the final 
character of this court is to be, but it is de Louter’s opinion that to take 
away from the parties the choice of the members of the court cannot be 
reconciled with their rights of sovereignty so long as we do not have a 
* world-state.” Meanwhile de Louter expresses his unqualified satisfac- 
tion with what has already been accomplished by the two Hague Confer- 
ences, and is, on the whole, optimistic as to the future. What we must 
guard against most carefully, he says, is to try to force arbitration upon 
unwilling parties, for it would inevitably lead to the very opposite result 
from that intended and would only serve to injure the cause. 

Now just as it has become part of the positive law of nations to ex- 
haust all peaceful means in order to bring about an understanding be- 
tween the parties, it is equally the task of international law, once war 
has become inevitable, to devise such rules and regulations as will miti- 
gate its evils as far as possible, and to do its utmost to shorten its dura- 
tion. Much has already been accomplished in this direction, as may be 
seen from de Louter’s concise, but thorough, presentation of the laws to 
be observed in time of war according to the most enlightened interna- 
tional agreements and precedents of modern times. Four chapters deal 
with war on land, and three with maritime warface. The capture of pri- 
vate property on the high seas, we are told, is historically explicable, but 
legally indefensible. The remainder of the second volume deals with the 
law of neutrality, a growth of the nineteenth century, but destined to 
loom larger and larger in the future. In view of our recent difficulties 
in maintaining neutrality at the Mexican border, it is consoling to recall 
that the United States has once upon a time made some real and lasting 
contributions to the laws of neutrality both on sea and land, and that 
even at present, as regards the assumption of responsibility of a govern- 


‘ 
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ment for the unneutral behavior of private individuals, the English and 
American practice is really in advance of the present general require- 
ments under international law. Some states, however — including the 
Netherlands — provide in their municipal laws for the punishment of 
persons guilty of breaches of neutrality, and often deprive them of their 
nationality. De Louter then takes up the important topic of neutral 
commerce. He has a very detailed and exhaustive synopsis of the 
l/eclaration of London, and discusses at great length the establishment 
«f a Prize Court. This he considers the most far-reaching step ever 
undertaken in this direction, indicating the crowning effort made in be- 
half of the commerce of neutrals. 

It is impossible here to dwell upon all the many excellent qualities of 
Prof. de Louter’s work, but the most characteristic feature of the book, 
and one which strikes the reader from the very first, is the scrupulous 
fairness and the scientific method with which every question is ap- 
proached. The opening chapters of nearly all subdivisions where the 
author deals with the question in general (“in het algemeen”) will 
prove a source of delight to all those who are fond of going to the very 
root of a matter. The vast store of knowledge which the learned author 
had at his disposal enabled him to select with rare good judgment those 
examples from history which would best serve to illustrate the points he 
wished to make; and this without overburdening either the text or the 
rotes with too many references and citations. In fact, one feels even in- 
clined to regret that he does not cite more Dutch authorities, especially 
as there has recently sprung up a considerable Dutch literature of excel- 
lent monographs which, unfortunately, are little known outside of Hol- 
land. De Louter does, however, mention some of the very best ones. 
teaders pressed for time will miss the convenience of an index, while the 
tables of contents give but a very imperfect idea of the wealth of ma- 
icrial to be found in the text. 

Now that the Hague has become the diplomatic clearing-house, as it 
vere, of the whole world, Professor de Louter has supplied a long-felt 
\ant in his native country at a most opportune time. No man could 
lave acquitted himself of the task more satisfactorily. Sound scholar- 
ship, combined with a uniform perspecuity of style, have made his work 
one of the most substantial contributions of recent times to the great 
science of international law, and it can only be deplored that the barrier 
of language will probably prove a serious obstacle in giving the work the 


wide international circulation which it undoubtedly deserves. 
A. VAN HEMERT ENGERT. 
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The Declaration of London, with an Introduction and Notes and Ap- 
pendices. Norman Bentwich. London: Effingham Wilson, Sweet 


and Maxwell. 1911. 5 shillings. 


The Convention for the Establishment of an International Prize Court 
drawn up at the Second Hague Conference in 1907 provided that in the 
absence of treaty covering a matter before the court, the rules of inter- 
rational law should apply. There was not agreement, however, among 
states as to what constituted international law. The ratification of the 
Prize Court Convention was dependent upon an agreement upon the 
rules of international law which it should apply. 

Great Britain called to a conference nine other naval Powers. The 
delegates of Germany, the United States, Austria-Hungary, Spain, 
Great Britain, Italy, Japan, the Netherlands and Russia 
gathered. The International Naval Conference thus constituted sat 
from December 4, 1908, to February 26, 1909, and the result of its 
labors was the Declaration of London. The ten signatory Powers 
agreed that the rules of the Declaration “correspond in substance with 
the generally recognized principles of international law.” 

The rules of the Declaration covered the subjects of blockade, contra- 
band, unneutral service, transfer of an enemy vessel to a neutral flag, 
enemy character of vessel and goods, convoy, resistance to search, and 


France, 


compensation in case capture is not upheld. 

The Declaration was at first received with indifference or with con- 
siderable favor in England. Later opposition, apparently organized, 
The opposition brought forth discussion. Some criticised 


developed. 
the Declaration as too favorable to neutrals; others as too favorable to 
Some maintained that the subjects upon which agreement 
From 


belligerents. 
tad been reached were too many; others that they were too few. 
the nature of some of the criticisms it was evident that the critics had 
rot read the Declaration with care, if at all. From all this discussion 
there has at length come the usual readiness of the English mind to 
give a sane judgment. This judgment Mr. Bentwich offers after careful 
weighing of the arguments of all parties, saying: “It is submitted, 
then, that we have attained by the Declaration the two objects on which 
Sir Edward Grey laid stress in kis instructions to our delegates; the 
maintenance in their integrity of those belligerent rights which are 
essential to the assertion of our sea power, and the establishment of 
greater security for the trade of our ship-owners and merchants when 


we are neutral.” 
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In addition to the careful consideration of the arguments for and 
against the Declaration, Mr. Bentwich gives a commentary upon the 
Declaration in the form of notes upon the text. In appendices are in- 
cluded the official French text of the Declaration and an English trans- 
lation, a translation of the Hague Convention relative to the Establish- 
ment of an International Prize Court, the Declaration of Paris, 1856, 
and the proposed Naval Prize Bill. One might wish that the Genera! 
Report on the Declaration which was presented to the Internationa! 
Naval Conference had also been included. 

While there might be differences of opinion upon some of the points 
touched upon by Mr. Bentwich, these would be few if the reader were 
open and fair-minded. Agreement upon so many rules by ten states 
must involve some compromise and an occasional sacrifice. This is 
clearly and judiciously shown in Mr. Bentwich’s book. 

Speaking of the relation of Great Britain to the Declaration of London 
and the International Prize Court Convention, Mr. Bentwich well says, 
i’ “we ratify the two international agreements, we shall strengthen our 
position for all circumstances, and it will be put down to our credit that 
we have taken the lead in establishing the first truly International Law 


of War, and the first truly International Court of Justice.” 
Geo. G. WILsoN. 


Die Zukunft des Vilkerrechts. By L. Oppenheim. Leipzig: Wilhelm 
Engelmann. 1911. pp. 65. 


It is the custom of German scholars to celebrate the fiftieth anniversary 
of a teacher’s admission to the doctorate by a series of contributions 
dealing with the various phases of his professorial activity, and many of 
these essays are contributions of first-class importance. In the present 
instance, Dr. Oppenheim, Whewell professor of international law at the 
University of Cambridge, and a former student of Professor Karl Bind- 
ing of the University of Leipzig, has contributed to the series of essays 
prepared in celebration of Professor Binding’s anniversary, a valuable 
study, entitled The Future of International Law. In a brief introduc- 
tion, Professor Oppenheim states the nature of international law in times 
past, shows that it did not and could not exist in the modern sense in 
the ancient world, sketches briefly the origin and development of the 
positive school of international law, and dates the beginning of inter- 
rational statutes with the Vienna Congress. He then gives a very rapid 
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survey of the Hague Peace Conferences and their legislative activity, 
mentions the Declaration of London, and calls attention to the establish- 
ment of the so-called Permanent Court of Arbitration at The Hague and 


the International Prize Court. 
The balance of the monograph deals with the very important ques- 


tions — 
(1) the organization of the international community (pp. 14-26), 
(2) international legislation (pp. 26-41), 
(3) international administration of justice (pp. 42-55), 

and a very suggestive conclusion on the new province of the science of 


international law (pp. 55-65). 

Professor Oppenheim treats the organization of the international com- 
munity as a fact, not as a theory, and believes that the future of inter- 
national law is connected with a more complete organization of the 


community, and that every successful attempt of such organization must 
rest upon the recognition of sovereignty and the equality of states. He 
draws a clear distinction, however, between equality before the law, 
which is a legal conception, and influence enjoyed by the different states 
which is a political or non-legal question. He dismisses as impossible 
the establishment of a central political power (p. 20), and denounces 
as Utopian the idea of a world state or political federation. He says: 


Notwithstanding sympathy for the efforts of my idealistic pacifist friends, my 
strong conviction is that the world state in any form is neither practical, useful, 
nor desirable, because it would bring with it death instead of life. As far as we 
can foresee, the development of mankind is indissolubly wrapped up with the 
national development of different peoples and states. In these conditions, diver- 
sity produces life, union, death. For the sound advance of humanity, the inde- 
pendence and the competition of the different nations is as necessary as the free- 
dom and the competition of the individual. (pp. 17-18.) 


His own sensible views as to the principles upon which the organization 
of the international community shall proceed are stated in nine short 


paragraphs (pp. 23-24). 

Professor Oppenheim believes that the Hague Peace Conference is the 
best means of preparing the international statute, but insists that greater 
care must be taken in drafting the proposed legislation than heretofore, 
and instances, as a case in point, paragraph “h” of Article 23 of the 
convention dealing with the laws and customs of war on land. In the 
matter of the administration of international justice, the learned writer 
shows himself an outspoken advocate of permanent international tri- 
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bunals composed of professional judges. He shows that temporary com- 
missions or tribunals are prone to compromise instead of deciding 
judicial questions presented to them, that their decisions do not have 
the value of precedents and that they do not build up and develop inter- 
national law as permanent courts of justice would do. He is very sure 
that the objections made to the Prize Court and the proposed Court of 
Arbitral Justice, based upon the violation of sovereignty and equality of 
states, are without foundation (pp. 43-46), and he insists that the 
establishment of these tribunals is indispensable, not merely for the 
development of international law, but for the authoritative interpretation 
cf international conventions, to which the states at large are parties. 
Professor Oppenheim’s monograph, which in all contains but sixty-five 
pages, is a distinct contribution to the subject; its style is easy, suffi- 
ciently detailed, and bears unmistakable evidence that the subjects, of 
which he writes with the ease and grace of a master, have been the 
object of profound thought and reflection. This little essay should be 
translated into English and published in a small volume with the ad- 
mirable article entitled The Sctence of International Law, Its Task and 
Method, which Professor Oppenheim contributed to this JOURNAL in 


April, 1908." 
JAMES Brown Scott. 


War and Its Alleged Benefits. By J. Novicow. Translated by Thomas 
Seltzer. New York: Henry Holt & Co. 1911. pp. 130. 


Mr. Novicow has since 1886 been a prolific and highly esteemed writer 
on European and international politics from the sociological and economic 
standpoint, and we may welcome this translation, though somewhat be- 
lated, of one of his most interesting works. The book was originally 
published in French in 1894, and was an answer to the European 
militarists of that time, who asserted that war is a good and therefore 
permanent international institution, necessary as a preventive and cor- 
rective of national deterioration. In answering those who thus uphold 
war as a necessary good, the author incidentally answered those who 
apologize for war as a necessary evil. 

The following are some of the quotations from these militarists which 
the author takes for his text (pp. 1, 2): 


1Vol. 2, p. 313. 
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War regenerates corrupted peoples; it awakens dormant nations, it rouses self- 
forgetful, self-abandoned races from their mortal languor. In all times war has 
been an essential] factor in civilization. It has exercised a happy influence upon 


customs, arts and sciences. 
Let us cling with love to our custom of fighting, because war is the necessary 


occasion and place for manifesting moral force. 


These “ alleged benefits” are considered in detail and the conclusion 
reached that they have no existence in fact; that war, under all con- 
ceivable conditions, viewed from the standpoint of society at large, is a 
waste of resources; and that it is a survival from past conditions, which 
the world endures because it cannot get out of its ancient routine and 
because a large part of mankind is under the influence of a fatalistic 


philosophy. 

The remedy for war the author finds in the propagation of the faith 
that the real struggle necessary for the welfare of mankind is against 
the forces of nature, and that war, which is a struggle between two or 
more parts of mankind involving destruction of a part of the general 
resources, is inevitably injurious both to the parties concerned, and to 


society at large. 

The author of course admits that the use of force by a nation to repel 
aggression by another nation is justifiable; but as defense implies 
aggression, the war in such case, from the standpoint of society at large, 


is wasteful. He says (pp. 71, 72, 82, 83): 


We willingly concede to the apologists of war that to defend one’s rights at the 
risk of one’s life, or even to lose one’s life in doing so, is the most admirable 
My warmest sympathy goes out to those noble victims who 


Yes, war might produce morality, but on the one 
* * 


conduct imaginable. 
preferred death to disgrace. 


condition that communities could defend themselves without being attacked. 
They do not 


War, the apologists say, evokes heroism and great devotion. 
perceive, in arguing in that way, that the necessity for heroism, like the necessity 
for charity, is highly regrettable. It would be a thousand times better if all 
men were rich and provident and never had need of help. 
as to recommend that each year several] thousand individuals be ruined in order 
that saintly charity should have the opportunity to perform its admirable minis- 
trations? Has any one ever recommended that cholera or diphtheria germs be 
spread so that the physicians should have the chance to give proof of their 
devotion to humanity? What fool would suggest that a few hundred houses be 
set on fire every year for the firemen to be able to show their heroism and not 


Who would be so silly 


let virtue atrophy among them? 

Those compassionate persons who deprive themselves of many joys to help 
their fellow men, the Sisters of Charity, the physicians, the firemen, who save the 
lives of others by sometimes sacrificing their own, deserve our liveliest gratitude 


ie 
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and admiration. But we should wish they never had the occasion to perform 
their services. For a long time we have been doing everything to render their 
work needless. This line of argument unqualifiedly applies to war. The soldier 
who dies for his country commits a most praiseworthy deed. But we should 
wish that he never had the opportunity to do so. To preach war in order to 
secure that opportunity to him is folly, pure and simple. 


Moreover, as the author points out, it is often difficult to say that a 
nation is on the defensive, though each nation attempts to show that it 
acts always defensively and tries to imbue its people with this notion. 
Ile savs (pp. 92, 93, 96): 

To get men to decide to fight, it is necessary to employ an amount of complex 
measures which Tolstoy very accurately describes as the hypnotization of the 
masses. A number of institutions —the church, the school, and many others — 
lay hold of a man when he leaves the cradle, and impress certain special ideas 
upon him. He is made to believe that it is to his interest to be ready at any 
moment to throw himself upon his fellow-beings and massacre them. He is 
made to believe that his happiness is in direct ratio to the size of the state. 
One of the most effectual ways of keeping up the military spirit is to represent 
to people that they are always on the defensive, and their neighbors alone are 
aggressors. That illusion has taken hold of all the nations. * * * 

No, our neighbor is not the sole aggressor. We, too, are aggressors. It is 
not true that we confine ourselves to self-defense. No, we violate the rights of 
others, just as others violate our rights. 

When these truths will have penetrated into the minds of the masses, militar- 
ism will have seen its last days. At present, in fact, war can possess ad- 


vantages —I refer, also, even to purely imaginary advantages—for only a 
small number of individuals. If the masses agree to wage war, it is because 
they think it is simply a defensive war. Dispel that illusion, and no one would 
go to battle. 

The people hate war. There is not a man in ten thousand who would willingly, 
for pleasure, enter a campaign. This has always been so. 


In answer to the assertion that wars settle matters of difference upon 
a basis of justice, the author asserts that in the rare cases where this 
occurs, the willingness to do justice arises out of mutual exhaustion. He 
says (p. 19): 

One thing about wars deceives us. After frightful carnage, the belligerents 
are sometimes exhausted. They long for tranquillity, and they appoint plenipo- 
tentiaries to settle their differences. Since each side desires a cessation of 
hostilities, each makes mutual concessions. An adjustment is reached and a 
modus virendi is found, equally acceptable to all the parties involved. It is 
this good will, this feeling for justice, that leads to solutions; it is not the 
hecatombs, it is not the war preceding. If the same spirit of concord had been 
displayed beforehand, an agreement would undoubtedly have been reached. But 


x 
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since the establishment of a more or less equitable order of things assuring justice 
and peace too often follows the bloodiest wars, the mind is misled by a false 
association of ideas. The regulation of international differences is attributed to 
the war, whereas, on the contrary, it is due solely to respect for the rights of 


others, to the spirit of equity, to good will, and mutual concession. 


Upon the general proposition of the moral and material waste of war, 
the following striking paragraphs deserve quotation (pp. 74, 110, 111, 
129, 130): 

War, an appeal to brute force, is always a degradation, a descent into the 
animalism that demoralizes the victors as well as the vanquished. * * * 

Within historie times man has destroyed the value of $800,000,000,000, always 
in the delusion that the destruction would increase his wealth. If men were only 
to regulate their conduct according to [the] truth that wealth can not be increased 
by destroying it, nobody would again wage a war of conquest, since men would 
understand that wars impoverish the victors as well as the vanquished. * * * 

When we shall cease to be blinder than moles, we shall understand the ele- 


truth that the questions dividing the civilized nations are mere 


mentary 
* * * About 5,000,000,000 days of 


bagatelles, bits of folly and puerility. 
work go every year to the displacement of boundary lines. Think of 
humanity could obtain if that prodigious effort were devoted to fighting our real 
7 = * short, 


what 


enemies, the noxious species and our hostile environment. 
the day men realize who their worst enemies are, they will form an alliance 
against them, they will cease to murder one another like wild beasts from sheer 
folly. The they will be the true rulers of the planet, the lords of creation. 


The reader will see that in this book, first published seventeen years 
ago, the author, arguing theoretically, reached some of the same con- 
clusions which are reached by Norman Angell, in his recent book, The 
Great Illusion, as a result of his examination of the actual processes of 
international commerce and intercourse. 

During this seventeen years, though there have been many wars and 
great preparations for wars, there has been an extraordinary growth of 
commerce and intercourse. With this has occurred a broadening of the 
peace philosophy and a profound and increasing conviction among the 
leaders of all the peoples that peace is essential to civilization and that 
institutions must be established to make peace a permanent condition. 
Indeed at the present time this issue may be said to overshadow all 
cthers. But apologists for war there still are. At any time of national 
excitement militarism is likely to take possession of the masses of the 
people, and it is well that the English-speaking world should have the 


benefit of Mr. Novicow’s brilliant argument. 
A. H. Snow. 
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Public International Unions. By Paul 8. Reinsch. Boston: Ginn and 
Company. 1911. pp. viii, 189. 


Professor Reinsch has long been known as a specialist in international 
administrative law, and he has revised and recently published, in a small 
volume of 189 pages, including an index, his various articles on this 
subject, entitled Public International Unions. He shows that the 
pacifism of the past was negative, that the pacifism of the future must 
be positive and constructive, and that the establishment and successful 
operation of public or semi-public international unions are the sure and 
certain means of unifying the world. The unity, however, which he has 
in mind is not political unity or the world state, but the unity which 
results from cooperation of separate political entities in breaking down 
international barriers which industry and commerce can no longer endure. 
In fact, however, not in law, the world is really one and moving toward 
a common goal. It is not, and in his opinion, should not be one 
politically, thus — 

Effectual internationalism respects political and ethnic entities as essential 
forms of social organization within their proper limits, just as the modern state 
respects the autonomy of towns, provinces, and member states. We are not able 
to dispense with the traditions of orderly development, with the physic unities 
which iie back of national sovereignty and give it force. While, indeed, looking 
far beyond any narrow and exclusive policy, positive internationalism is equally 
averse to any attempts artificially to create a world state, either hy the deadening 
force of military empire or by mechanical construction. (p. 5.) 


From this standpoint he traces the origin and development of the various 
international unions showing that “ of international unions, composed of 
private individuals united for the advancement of industry, commerce 
or scientific work, there are no less than one hundred and fifty, all fur- 
nished with a permanent form of organization,” and that “there are 
in existence over forty-five public international unions composed of 
states. Of these, thirty are provided with administrative bureaus or 
commissions.” (p. 4.) In the second chapter, he enumerates the 
various unions, traces the steps by which they came into being, analyzes 
their activity, and states the benefits which they already confer. In the 
fifth chapter, he deals with the administration of the unions and shows 
the process by which they are developing international administrative 
law. 

He has an admirable chapter on the International Union of American 
Republics which he was peculiarly qualified to write as he has had the 
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honor to represent the United States at the Third and Fourth of these 
conferences. In another chapter, he indicates the administrative law 
of the Hague Tribunal, and in the concluding chapter, entitled * Inter- 
national Unions and War,” he shows how inevitably the existence and 
continued growth of such unions will either prevent the outbreak or war 
or will force nations to exclude from its operation the legitimate activi- 
ties of the unions. 

Professor Reinsch’s small volume is a convincing statement that inter- 
national law has entered upon a new period of growth and that a new 
international law will and must come into being in order to meet the 
new needs of the international community. The book is at once a 
demonstration and a prophecy, and it is to be hoped that Professor 
Reinsch will consider his present work as but an introduction to a larger 


and authoritative treatise on the subject. 


JAMES BROWN Scort. 


The Binding Force of International Law. A. Pearce Higgins. Cam- 
bridge: The University Press. 1910. pp. 48. 
of Pro- 


The present attractive little volume is the inaugural address 
London 


fessor Higgins as lecturer on public international law at the 
School of Economics. Within the compass of a single lecture one can 
not expect a detailed treatment of the subject, but Professor Higgins 
puts and answers the questions,— “ What is international law,” and 
“Whence are its rules derived” — with great clearness, precision and 
conviction. He first states the problem negatively, thus — “ Interna- 
tional law is not a body of rules which lawyers have evolved out of their 
own inner consciousness; it is not a system carefully thought out by 
university professors, bookworms, or other theorists in the quiet and 
seclusion of their studies.” Affirmatively, international law is “a living 
hedy of practical rules and principles which have gradually come into 
being by the custom of nations and international agreements ” (page 3). 

The elements which have entered into and made international law, 
as well as the present status of international law, are well explained 
within the brief compass of a few sentences: 

Reason, expediency, custom and convention have all played their part in the 
erection of the edifice we are considering. The building is not yet complete, its 
parts are sometimes disconnected, portions of it are only in skeleton, but its 
foundations have been laid, the plan prepared, and it is for the future to com- 
plete the erection and fill the Courts of the Temple of Justice. 

International law is then the law of the society of states, for independence and 
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interdependence were soon found to be correlative. The notion of a family of 
nations, of a society of states, which has long been accepted, first by the Christian 
Powers of Europe and subsequently by other Powers, carried with it the need 
for intercommunication and for rules for their mutual transactions, rules — the 
observance or non-observance of which marked a state as being a good or bad 
member of the international family. At first they were indefinite; states laid 
down rules for their own guidance, and these were dictated by policy. They were 
not internationally binding. Several states adopted the same or similar rules, 
an international usage was found to be in process of formation; the smaller 
states followed the example set by their more powerful neighbors and gradually 
a custom was formed and that custom became a rule of binding force. Custom 
is the prime source of international law. We need not seek to go behind it nor 
ascertain its causes; when once a practice is shown to be of general acceptance 
among the nations of the world we have a rule of customary international law. 
But custom was not sufficient for all cases, and treaties for special practices 
between some states were entered into. Gradually others would agree in like 
manner, and later there might come into being a treaty to which many states 
were parties whereby special rules were stipulated for, and provision made for 
the accession of non-signatory states. It is only necessary to mention as an 
example the Declaration of Paris of 1856. Thus gradually, by means of custom 
and convention, there has come into being a body of “rules of conduct which 
modern civilized states regard as being binding on them in their relations with 
one another with a force comparable in nature and degree to that binding the 
conscientious person to obey the laws of his country.” (Pages 5-7.) 


Professor Higgins is not troubled about the question of the sanction. 
He finds that international law is observed, and properly assumes that 
there must be a reason for its constant observance, which reason is the 
persuasive force of public opinion which, however, needs education. 

After a discussion of the question at considerable length, he thus 


concludes : 

International law is observed for many reasons. First, perhaps, because states 
do not think it worth while to break its rules, as any inconvenience they may 
suffer by the observance is more than counter-balanced by the advantages which 
flow from the maintenance of a condition of peace; they have acquired a law- 
abiding habit. It is observed because of the fear of encountering the condemna 
tion of the public opinion of the world. It is also observed because the con- 
science of the world finds in its rules an increasing approximation to the rule 
of right, to the standards of justice and humanity which are of almost universal 


acceptance. (Page 36.) 


Professor Higgins’ lecture is as clear as it is convincing and may 
safely be commended to all who hope for the ultimate triumph of reason 
over force, by the development and application of principles of law and 


justice. 


JAMES Brown Scott. 
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The International Relations of the Chinese Empire. By H. B. Morse. 
The Period of Conflict. New York and London: Longmans, Green 
& Co. 1910. pp. xxxvii+727. 


This is an excellent book on China. Its title seems to indicate that 
it is only the first volume of the series on the subject on which the author 
has undertaken to write. The book contains many valuable commercial! 
statistics, numerous cross-referneces and ample foot-notes. It is well 
supplied with illustrative and referential materials. In addition, it has 
en elaborate table of contents, a chronology, a bibliography and an index. 
The documentary appendices, drawn chiefly from the British Foreign 
Office, “ hitherto unpublished, throwing light on many important oc- 
currences,” is another desirable feature of the book. 

The author’s aim, as stated in the preface, is to compile a record of 
“ events occurring on the selected scene, and during the selected period,” 
and “to give the events * * * such relative importance as they de- 
serve; to lay no undue stress on picturesque episodes.” He says that 
some writers “have been handicapped by a strong desire to support ” 
the Chinese side while others “ have been chiefly concerned to show that 
their hero (heroes, principal actors) could do no wrong,” but his task 
is to present a proportioned and consecutive history of the selected events. 
THis intention has been to make a record of the origin and growth of the 
Itritish foreign policy directed toward China, though he does not so 
openly express it himself. It is strange to see that Mr. Morse is silent 
or indifferent in regard to those writers who have taken the British and 
European side of the situation before him. 

The sources of his history are practically pro tanto European, chiefly 
English of course, as his point of view, his historical interest has been 
English and incidentally European. But he found himself fortunate 
in that he has been able to use translations of the Chinese state docu- 
ments published in the Chinese Repository which are, in his opinion, 
many, and he says that the search for the Chinese original records 
will give little further light on the subject. He certainly has courage 
He seems to be confident that the adequacy of the sources he used. 
documentary and contemporary, representative of both sides, European 
and Chinese, especially the latter for the reasons mentioned later, wil! 
not and cannot be questioned. Nevertheless, it may be questioned 
eventually by those who wish to see a complete and impartial account 


of the events. 
The book covers in 26 chapters the 26 years between 1834 and 1860, 
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averaging one chapter for one year. It has 640 pages of text and 52 
pages of appendix in fine print. The Chronology covers six and a half 
pages, two of which are given to the “ Early ” period, dating from 1516 
to 1834, a period of nearly three centuries. The first two chapters of 
the book deal with China’s government and taxation. The third chapter 
treats of the “ Early Foreign Relations.” Chapters four to six inclusive, 
cover a period of 132 years from 1702 to 1834, presenting the questions 
of monopolies, jurisdiction and equality. After such an introduction 
of six chapters out of a total of twenty-six, the author then comes to the 
task assigned for the book. These twenty-six years to be treated are, if 
anything, an eventful period of wars. A glance over the table of con- 
tents will give us an idea of the character, sequence and proportion of 
his treatment. 

The issues dealt with may be put into three groups: (1) four chap- 
ters, Nos. 1, 2, 17, 18, deal with extraneous matters, such as taxation, 
ete.; (2) eight chapters, Nos. 3, 5, 8, 13, 15, 19, 20, 24, deal with inci- 
dental affairs, such as early intercourse, jurisdiction, ete.; (3) the re- 
maining fourteen chapters treat of the principal events. Thus only 
about one-half of the entire chapters are devoted to the subject-matter 
proper. In reality, it will be found that history proper consists of even 
less than one-third of the entire book. Out of the large number of 
appendices, several of which are quite lengthy, few contain documents 
of importance. They are embodied in the work perhaps because they 
are “hitherto unpublished.” But the author does not tell us whether 
he has published all the British documents of the events in existence 
“hitherto unpublished ” or simply a selection of them. Many of the 
best recent books do not appear in his bibliography, e. g., Broomhall, 
The Chinese Empire. Nor does the text show his knowledge of these 
useful works. 

The proportion of the book is as follows: 

(1) Duiescence and Opium, 2 chapters (7-8), 4 years (January 19, 
1835-February 26, 1839); (2) First Opium War and Treaty of Nan- 
king, 3 chapters (9-11), 3 years (November 3, 1839-August 29, 1842) ; 
(3) The Mixed Period, 9 chapters (12-20), 14 years (April 13, 1843- 
July 2, 1857) ; (4) Second Opium War and Treaty of Tientsin, 4 chap- 
ters (21-24), 1 year (April 7, 1857—June, 1858); (5) Third Opium 
War and Treaty of Peking, 2 chapters (25-26), 1 year (June 25, 1859- 
October, 1860). 

The introductory chapters are cmitted in considering proportion. By 
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“the Mixed Period” is meant the author’s mixed treatment, not mixed 
events of the period. It includes topics as Lin, Lorcha, Taiping, Piracy, 
Diplomatics, ete. Three war periods are still given prominence. 
Neglecting details, the treatment is well proportioned. 

The sequence of Mr. Morse’s narration and exposition is not com- 
mendable. 

In the second place, there are too many foreign matters. Should the 
author have paid a little more attention to unity and singleness of pur- 
pose he would undoubtedly have sifted them and eliminated a large part 
of them. As it is, the advantages of his clear and fascinating style are 
greatly sacrificed by the disadvantages of his discursive and loose presen- 
tation. Perhaps he did it merely for the sake of those readers who are 
Lot sufficiently conversant with Chinese affairs — for popularity. 

Thirdly, the title is an unfortunate one. The book presents by no 
means the “ International Relations of the Chinese Empire,” but the 
Chinese relations of Great Britain, with Europe and America in the 
background. An impartial and conscientious historian will not take 
such a habitual and dogmatic attitude. There is some probability that 
he may adopt the Chinese point of view, China being the host in all 
tliese international relations, hospitalities and hostilities. Most prob- 
ably he will take the position of an impartial spectator, reporter or judge, 
as he chooses. The present writer appreciates the difficulty for a national 
to take the delicate and idealistic view of a cosmopolitan in this age ot 
nationalism and materialism. But Mr. Morse takes not only a Brrtish 
point of view, but a particular British policy and makes it his platform 
or creed. In fine, history in the hand of Mr. Morse lamentably becomes 
the servant of a party platform. History becomes but a means to an 
end. 

Fourthly, it is obvious that his choice of sources is purely arbitrary. 
At the present stage of historical evolution, it is impractical and irra- 
tional to criticise one’s method of handling and interpreting things. 
Every historian has a way of his own. Every one writes in the way 
he sees fit. Still his assertion that Chinese sources and materials will 
be of little or no use to the historian, and that he had better save his 
time by ignoring them is unwarranted. China is an historical nation 
in that she loves history and has a rich and voluminous written his- 
tory of the four thousand years of her experience. On this particu- 
lar subject, she might have inadvertently neglected her work very 
considerably compared with her other lines of historical activity, but 
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she still has international materials in her possessions and will gladly 
reward those who have the patience to search and dig. For instance, 
we should like to be told why Mr. Morse is silent or indifferent to tha 
Wat Chiao Pao, a semi-popular Chinese diplomatic weekly which gives 
something of value even on this early period, though incidentally and 
niggardly. It will not due to overlook her own sense of difficulties and 
deny her a due hearing. Again, Mr. Morse is not the first and only 
writer who is guilty of this ignorance of and indifference to China’s real 
thoughts and feelings. In spite of his weakness, the writer is glad to 
say that Mr. Morse as a foreigner has shown under the circumstances 3 
remarkable degree of calm sympathy with the Chinese people. 

Now let us examine some of the facts and opinions printed in the 
book. We will rot try to point out his omissions. We will meet him 
upon his own ground. There will be nothing in the way of supplement. 
We only want to know whether or not some of his statements are correct. 
It will be seen that he lacks moderation, and that some of his statements 
need revision. 

It is rather doubtful that often “the branches of one family holding 
its property in undivided commonalty ” have “as its tipao the head of 
the family” (p. 20). He says that corruption in China, like the 
Tammany practices in America, existing “ in a greater or less less degree 
in all occidental countries, * * * is the ordinary practice * * * 
never punished, because it is a part of the system of government” (p. 
27). But China certainly has written and unwritten laws in regard 
to corruption. Corrupt and illegal practices are positively prohibited 
and strictly punished when proved, at least in theory if not in practice. 
Such punishments are not infrequent. The phrase “the unregulated 
and uncontrolled discretion of the collectors” needs qualification (p. 
30), and “the tax collector, bent on taking as much as he can, and 
the taxpayer, determined to pay as little as possible,” hardly means 
anything. “The amount in taels is converted into cash at 2600 to 
the tael, and converted back into taels at 1105” needs explanation. 
“Cases are common * * * at the rate of between 5000 and 6000, 
* * ¥* over five times the statutory amount.” Again, “the amount 
to be exacted is indeterminate, and forms the subject of a battle an- 
nually renewed between payer and receiver” (p. 31). Such  state- 
ments are misleading and confusing, even if not exaggerated, and are 
calculated to shock even the ear of the phlegmatic Chinese. Why are 
taxes in China lower than any Western nation, Japan or India? A 
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native scholar recently says that taxation is least liable to corruption and 
easiest to be detected. The recent financial commissions have not 
ceemed it necessary to attack particularly the corruption of taxation. 
There is some reason for it. The foreign merchants “ were forbidden 
to go into the malodorous streets” (p. 72). He does not tell us why 
the Chinese wished it so. Is it a measure of necessity, prudence, caprice 
or malice, under the circumstances? Indeed, he condemns it and 
naively on theoretical grounds. Curious enough, in a passage quoted 
elsewhere, the voice of the Chinese can be overheard as to why she feels 
justified to take such a step which seems to her to be a necessity for 
peace (p. 130). Mr. Morse passes over it quietly and hurriedly with- 
out notice and comment. As to extraterritoriality, by silence and in 
general accordance with his approval of the British policy, he seems to 
say that it is right. But he writes, it is true that “the Chinese have 
no desire to screen their countrymen from punishment when guilty, but 
the inquiry must be carried on according to their own forms and usages’ 
(p. 109). Yet he does not explain why this Chinese proposition is not 
right. 

I may be pardoned for making an exception by criticising the serious 
omission of an early episode which is historically interesting and import- 
ant, namely, that of Queen Elizabeth’s communication to the Chinese 
Government, and of the minor Persian, Arabian and Jewish commercial 
intercourses, though upon a small scale, at a much earlier period than that 
with which he begins the third chapter. Without troubling himself to 
give reasons, he says, “ the first of the Western maritime powers to open 
direct relations with the Chinese Empire was Portugal. * * * Rafael 
Perestrello voyaged to China in « native ship on a prospecting expedi- 
tion ” in 1516 (p. 41). 

In the fourth chapter he criticises severely and perhaps justly the 
governmental restrictions and monopolistic tyranny of the foreign trade. 
But it is known that similar conditions existed in Europe during prac- 
tically the same period. The European nations are of a common color 
and culture. They have had centuries of intercourse with each other. 
They are also but a single community knitted together by the warp of the 
Roman Empire and the woof of Christianity. But between China and 
the Occident there is little or no community of interest, and their inter- 
national intercourse, so far, is but a mild beginning. If the facts of 
crushing and cruel burdens which the factory merchants of the Medieval 
Europe had to bear, were reported to China at that time, the people 
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could not understand why these traders should prefer home trade to 
foreign commerce, prefer extortions and tortures to peace and pleasures, 
and they simply could not believe such a barbarous factory system as a 
living thing. See e. g., Day, History of Commerce. So much for his 
Introduction. 

The main text consists of pages 118 to 617 inclusive, extraneous dis- 
cussions included. It is questionable whether the word “ Yi” ought to 
be translated into “ Barbarian.” In Chinese it simply means that it is 
but a name of the tribes living in the East who were in a barbarous 
stage at the time when the word came into use. But it does not neces- 
sarily mean barbarian. ‘To all intents and purposes Yi means the same as 
Orientals, the Easterners, the New Yorkers, the Parisians, ete. Similar 
words are Wai Jin (outlandish persons), Yang Jin (Oceanics), Hung 
Mao Jin (red-haired men), ete. These words are different from Yia 
Jin (wild men), Fan Keu (barbarian strangers), ete. Mr. Morse seems 
to have made a mess of these various names. By translating these 
different names into one single English term, “barbarian,” he has 
created confusion. The writer has reason to believe that different words 
must have appeared in the different passages quoted. See pages 111, 
“The barbarians are like beasts” (probably correctly translated) : 126, 
“barbarian headman ” and “ outside barbarians; ” 129, 130, “ barbarian 
merchants,” ete. By translating Yi into “ barbarian,” by phrasing and 
context, he has made the mouth of the Chinese look dirtier than it is. 
When the Chinese call the foreigners Yi or Yang Jin, they are not 
consciously and intentionally treating them as “barbarians.” To-day 
the Chinese living at the different treaty ports have got acquainted with 
the foreigners and most of them no longer hold the contemptuous opinion 
of their culture and think prejudicially of their inferior civilization: 
they still continue to call them Yi, e. g., at Shanghai their settlement 
is called by the Chinese “ Yi settlement.” But they cannot be justly 
accused of committing contempt and insult, because they do not mean it 
end do not do it. I, however, must say that I have not verified the said 
passages with the Chinese originals. But I recommend in the name of 
justice that Yi should be translated into something like the Easterners, 
or for substance, the Occidentals, instead of “ Barbarians.” Anyway, a 
strict rendering, or a transliteration, if you please, with parenthetical 
explanations, is necessary if misunderstanding and misrepresentations 
are to be avoided. 

Mr. Morse does not seem to know intimately the “ Chinese doctrine of 
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responsibility,” much less its raison d’étre. See pages 114, 137, 192, 
280, 372, 610. The Chinese “ would inevitably have substituted base 
less charges and unsubstantiated rumor for investigation,” for conviction! 
* Jedwood justice” is their “fair trial” (pp. 116, 248). This may 
be true enough. Nevertheless, it is an exaggeration. We find the same 
thing in the passage that the British plenipotentiaries are “ acting as 
umpires or buffers ” between China and their own nation (p. 370). He 
even goes as far as to say upon his sole responsibility that Hlung Siu- 
Tsuen embellished “ the harem with his eighty-eight consecrated wives 
and his unnumbered concubines ” (p. 444). 

Commenting upon the looting of the palace, he says, * Possibly a neces- 
sary act, possibly even a wise one,” but he admits the fact that * there 
remained for many years in the minds of the Chinese * * * a vivid 
memory ” of it. 

“In time,” he says, in conclusion, “ the world, East and West, also 
recognized that the West had exercised great restraint and shown a 
wise moderation in reaping the fruits of victory, and that the restrictions 
imposed on Chinese sovereignty were only * * * indispensable 
* * * -: now as the result of three wars, the Chinese learned, and they 
accepted as their law, that, whereas formerly it was China which dictated 
the conditions under which international relations were to be main- 
tained, now it was the Western nations which imposed their will on 
China” (p. 617). 

Now let us dwell a moment upon the much debated question whether 
or not opium had anything to do with the wars of the period. Mr. 
Morse declares that “the opium trade was not the cause” of the wars 
end “ it had no effect on the political or diplomatic action of the foreign 
governments.” This is, as he says, the view of “the foreigners in gen- 
eral, with the English pushed into the forefront.” But he also knows 
that “to the Chinese, opium was the only cause which could have led 
to the first war;” the Chinese Government, “with a just cause, ex- 
pected fully the support of the Western world * * * with the know!- 
edge of foreign nations which it then possessed.” He cites the letter 
written by Lin to Victoria, in which “ he betrayed no consciousness that 
tiiere had ever been any other cause of dispute * * * thie poison 
* * * opium was the sole subject treated.” He interprets the whole 
situation, its causes, occasion and effects thus: 


war had been hanging in the air; it came when it did because the Chinese had 
precipitated a crisis by a vigorous campaign against opium; but it was not 
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fought to uphold the trade in opium, though it was of great importance, and was 
the chief means to maintain a fair balance of exchange; it was only the beginning 
of a struggle which lasted for twenty years [7]. (pp. 253, 254, 539.) 


Speculation in the causes of modern wars is nowadays a fashion among 
the learned. Cases of Religion v. European Wars, Taxation v. the 
Anglo-American War, Equal Freedom y. the French Revolution, Slavery 
v. American War, Opium v. Sino-European Wars, Manchuria v. the 
Russo-Japanese War, Peasantry v. the Russian Revolution and what not, 
remain to be settled. It is doubtful whether the speculative scholars 
will ever be able to catch “the real” in their tireless chase after “ the 
causes.” In the present case, on the one side, China holds that opium 
is the cause of the wars; on the other side, the nation concerned denies 
it entirely. Anyway, Mr. Morse can be assured of the success of his 
“occasion” theory. But he is not free from contradictions and incon- 
and then adds, * it 


sistencies. He first says, “it had no effect, ete.,’ 
was only the beginning, etc.” While he upholds the British view, vet 
he admits the opposite Chinese view too. He shows that the British 
merchants are “ chiefly ” and “ greatly ” interested in the opium trade 
while their government declares that she has no interest in it, but she 
cannot help China to stop it and that China is to be responsible for her 
ill feelings caused by the process of stopping it. It is true that China 
lias been persistent, obstinate and foolhardy in sticking to her belief that 
Great Britain imposed opium upon her by force. Somebody may stuff 
poison in her throat, but she has not to swallow it. It is also true that 
the diplomatic declaration of the British Government is susceptible of 
insincerity. 

One is naturally interested in the view-point or the policy which the 
author upholds in the book and desires to know just what it is. It is 
the so-called aggressive policy of an unusual strength. Let us hear Lord 
Palmerston, the father of the policy, in his own words: “ The British 
(,overnment * * * does not choose to trust to negotiation * * * 
hut has sent out a naval and military force with orders to begin at once 
to take the measures necessary for attaining the object in view ” — the 
satisfaction of British demands (p. 630, Letter to the British plenipotenti- 
aries). Sir J. Bowring is more moderate, to make demands “ by a dis- 
play of a becoming naval armament to support diplomatic authority ” 
(p. 686). In his answer to the above, Dr. P. Parker says, “ The absolute 
necessity of the display of a becoming naval armament to support diplo- 
matie authority has never for a moment been lost sight of ” (p. 689). 


i 
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Mr. Bruce found that they had “ acquired moral support from the pres- 
ence of our flags there” (p. 577). Might is not only right, but also 
makes things right. Mr. Morse’s history is a history of this policy, par 
excellence. The book ends with the author’s clear-cut and convincing 
message to China. Now the Powers have “ finally brought you to your 
knees.” If you have sense enough, you must as you ought to recognize 
that (1) “ diplomacy is of no avail unless supported by armed force, (2) 
only the mailed fist can guard your house” (p. 617). 

The drift of events clearly indicates, indeed, the course of nature 
dictates that China whether she wills it or not must come to face the 
international situation some day, and that commerce and Christianity 
must sooner or later enter China and stay there. But as a matter of 
fact it happened that these two giants were pushed in by force at the 
time of the opium excitement. They have thus far maintained and 
extended their positions respectively and commonly in China more or 
less by fear. Both merchants and missionaries rely on the moral and 
physical “ support ” of their “ flags ” there, and both use it in their own 
interests as far as they can. It is easy to imagine what is, under the 
circumstances, the state of the Chinese mind, or how their minds react 
and reflect upon the situation according to their natural consciousness 
and peculiar habits. As Mr. Morse upholds the British aggressive policy, 


so the present writer at this point does not pretend entirely to inhibit 
nor conceal his Chinese bias, which is, in the light of his present knowl- 


cdge and experience, slight. 

To be just, the author is not without sympathy with the Chinese 
people; he has shrewd insight into the international situation; and he 
has treated the subject as fairly and as well as he can, under the circum- 
stances. The twenty-fourth section of the sixth chapter of the book 
shows his insight and fairness. Several questions are raised. What 
were the conditions existing then and there? How can a nation insist 
on her right to trade? How far can restrictions on trade go? How 
far were merchants to be respected by the nation which objected to the 
trade? Could a nation which had never received envoys, except as 
tribute bearers, be required to accept them as sent from her equals? 
How far can Europe require China to accept the international canons 
which are different from her own? He, however, does not raise the 
question, How far can China require Europe to observe her interna- 
tional codes? Mr. Morse says that these questions will be differently 
answered according as they are speculative or diplomatic questions. But 
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answers will be different not only according as they are philosophical or 
political, but also as Sinie (Chinese) or Roman (European). Of 
course, the time for the assertion of the Chinese international (not 
tributary) practices or theories is very remote, or the time may never 
come. The codes, not the creed, of the Chinese international law are 
very crude now on account of the lack of her need for it in the past by 
her isolated position. But it might develop much more rapidly from 
pow on its juvenile, flexible and free character than the European 
codes so that in the course of time the former might outrun and super- 
sede the latter by moral or physical conquest or compromise. Most 
probably China will give up her own and come over to cooperate with the 
West in developing the prevailing European codes. This speculation 
naturally looks like the visions of an insane mind in the eyes of those 
who are not Chinese. 

Why this lengthy and tedious review? For several reasons. As already 
mentioned, there is a general inadequacy of good books and prepared 
readers on the subject. Some of the common-place issues are in reality 
complicated, as a part or parts of a machine taken apart and isolated may 
be simple enough to the machinist, but will be too simple or too com- 
plicated for the understanding of an otherwise intelligent person who is 
not sufficiently prepared to appreciate it. It treats a subject in which I 
have keen interest. But I have not had time to avail myself of the ad- 
vantage offered by the Chinese materials. The subject is a very import- 
ant one. The appearance of the book is timely. Its treatment is elabo- 
rate, 7. ¢., minute and diffuse. It is an unusually good book in English 
compared with others that I know of. But the relative importance of 
the subject, the comparative value of the book, and the complicated events 
of the situation are the chief reasons for the length of the review. 

On the whole, it is safe to say that Mr. Morse’s book is the best of 
the kind written on the subject, at least in English. It may not be 
too much to say that it will hold the first and foremost place in its class 
for a long time to come. The author has performed the task exceed- 
ingly well, and certainly he is to be congratulated. He has made careful 
studies and acquired a shrewd insight. As a systematic treatise upon 
a broad basis, and for the documents and other matters which are pub- 
lished therein for the first time, the book is a contribution to the world 
upon an important subject. It deserves the attention of the reading 


public of all nationals who are interested in the subject. 
T. N. Woo. 
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The Hague Peace Conferences and other International Conferences con- 
cerning the Laws and Usages of War — Teats of Conventions with 
Commentaries. A. Pearce Higgins. Cambridge: University Press. 
1909. pp. xiv, 632. 


Professor Higgins was well advised to publish in a single volume the 
texts of the conferences with introductory matter, literary references and 
commentaries, so that the student might have before him, not merely 
the texts of these important documents, both in original French and 
English translation, but explanatory notes which will enable him not 
merely to understand their origin, but also to appreciate their present 
worth and importance for the future. The plan adopted is faultless, its 
execution admirable. Professor Higgins might have treated each con- 
ference as a separate entity and have shown the difference between the 
first, which was largely of a tentative character, and the second, which 
not merely elaborated the conventions of the first, but supplemented 
them by many important international agreements. Such a work would 
have been praiseworthy, but the method actually adopted has all the 
advantages and none of the disadvantages which would have resulted 
from such a plan. 

Leaving out of consideration for the moment the introductory matter, 
which is very important, attention is called to Professor Higgins’ 
admirable method of showing at one and the same time the results of 
the first conference, the modifications of the conventions by the second 
conference, and the new conventions of the latter body. Thus, be- 
ginning on page 60, he prints, in parallel columns, on the left-hand page, 
the final acts of the two conferences, and on the right-hand page he prints, 
likewise in parallel columns and article by article, an English translation 
of the documents of the two conferences already printed in the original 
French text. Turning now to the conventions of the two conferences, 
the same method is followed. The corresponding articles of the two 
conferences are placed side by side, and every change of the original 
convention of 1899 and every addition made by the Conference of 1907 
i's indicated by the use of italics, so that the reader may see at a glance 
the nature and importance of the modifications, as well as the additions 
made. Where, however, the conventions of 1907 were entirely new, the 
method is the same but the arrangement is slightly different. The 
French and English texts of the document are printed in parallel columns 
on one and the same page. The student thus sees at a glance that the 
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convention which he is reading is wholly the work of the Second Con- 
‘erence and confusion and misunderstanding are impossible. 

sut a reading of the text of the conventions is not sufficient for their 
right appreciation. The Conference of 1899 was indeed an experiment, 
hut conferences of a less epoch-making character have been held and 
important conventions drafted and adopted. As these were, in some 
instances, the basis for the action taken at the First Hague Conference, 
Professor Higgins has rightly prefixed them as an introduction to the 
Hague conventions, properly so-called, so that the reader comes to the 
various conventions with a clear understanding of the steps which have 
been taken toward the official statement in codified form of certain 
branches of international law before the Czar issued his call for the 
Hague Conference. Thus, the French and English texts, likewise printed 
in parallel columns, of the following documents are given: the Declara- 
tion of Paris (1856), the Declaration of St. Petersburg (1868), the 
Geneva Convention (1864), Additional Articles to the Geneva Conven- 
tion (1868), and the revision of the original Geneva Convention which 
was made in 1906. In the same way, the Declaration of London (1909) 
properly finds a place in Professor Higgins’ book because it supplements 
the Prize Court Convention by supplying in satisfactory form the prin- 
ciples of law which the judges of the prize court are, by Article 7 of 
the Prize Court Convention, required to apply in the determination of a 
prize case brought before them. 

Professor Higgins was well advised to follow the Declaration of London 
by the admirable official report of the text of the Declaration, prepared 
by Professor Renault, which is necessary to its correct’ understanding. 
In England and America, the text of the Declaration would be authori- 
tative, but it is pointed out by the British delegates in their report of 
the proceedings to Sir Edward Grey “ that in accoidance with the prin- 
ciples and practice of continental jurisprudence, a report is considered 
an authoritative statement of the meaning and intention of the instru- 
ment which it explains, and that consequently foreign governments and 
courts, and, no doubt, the International Prize Court will construe and 
interpret the provisions of the Declaration by the light of the commen- 
tary given in the report.” (Footnote, p. 567.) 

Turning now to Professor Higgins’ treatment of the conventions of 
the two conferences, it will be seen that he prefixes a brief but lucid 
account of the Peace Conference of 1899 (pp. 39-51) and of the Second 
Conference of 1907 (pp. 51-59). ‘This matter is necessarily historical 
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and expository rather than critical, as the author’s purpose is to supply 
the reader with a brief survey of the origin of the conferences and the 
results actually achieved by the two which have thus far been held. 

The text of each document is followed by a clear and critical analysis 
of the convention as a whole, its most important provisions are examined 
in the light of their origin and international practice, and elaborate 
references to the proceedings in the conferences and the opinion of com- 
petent publicists are given. 

Mr. Higgins’ commentary is admirably done. He keeps a sense of 
proportion thraughout, his criticism is keen and searching, as, for ex- 
ample, in his examination of paragraph “h” of Article XXIII of the 
laws and customs of war on land (pp. 263-265). As in this instance, 
so in others, he does not force his view upon the reader. He states im- 
partially the proceedings of the conference and the interpretation of 
governments and publicists, leaving the reader in possession of the facts, 
so that he may, in the fullness of knowledge, decide for himself. 

It is difficult to give a more precise idea of Professor Higgins’ volume 
without going into very considerable detail. Enough has been said, it 
is hoped, to show the very great value of the work, and it is believed that 
a careful and impartial examination of the book as a whole, as well as 
the method of presentation, will justify the conclusion that it is, with- 
out question, the most useful work dealing with the origin, nature and 
results of the two conferences which has yet been published. Indeed, it 
is difficult to see how it could be improved upon, and English scholar- 
ship, as well as the reading public, are to be congratulated upon its 
appearance. 

JAMEs Brown Scort. 


Le Traité de Francfort. By Gaston May. Paris: Berger-Levrault et 
Cie. 1909. pp. xix, 338. 


This book is, as Professor May tells us in the introduction, the develop- 
ment of a series of lectures given at the Law School of the University of 
Paris. The reviewer had the pleasure of being present at some of them. 
Every year a course of lectures is devoted to a profound study of a treaty 
or a certain class of treaties, and this year when Professor May replaced 
his colleague, Professor Pillet, he chose for his subject the series of 
diplomatic documents containing the agreements by virtue of which the 
conflict between France and Germany was brought to an end. 

One can but admire the perfect sense of proportion shown in the treat- 
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ment; the truly French ability to arrange all the multitudinous details 
of these complicated negotiations so that the relation of each part to the 
whole is preserved. The criticisms throughout are straightforward, 
courageous, and fair—even though we may not always be quite con- 
vinced that the motives of the German negotiators have been correctly 
understood. 

The care with which the sources have been studied and the well- 
selected references throughout make this one the most scholarly works 
on diplomatic history. It is much to be regretted that the narrow, anti- 
quated, and hide-bound conservation of the French Foreign Office should 
make it impossible for a learned scholar, belonging to a national uni- 
versity and engaged in such an important work, to consult its archives. 
Surely the old world has much to learn regarding the advantages of 
publicity. Because of the esoteric spirit of the foreign offices of European 
countries it is well nigh impossible to get at the most important docu- 
ments relating to the history of the last century. Our own country has 
earned the gratitude of jurists and scholars by its publication of annual 
volumes relating to its foreign affairs and by authorizing Professor 
Moore’s monumental Digest of International Law. 

This book teaches a great lesson as to the necessity for every country 
to have at hand trained diplomatists in its hour of need —a diplomatic 
contest must always follow the struggle of armed forces upon the field 
of battle. Professor May shows how a better knowledge of the princi- 
ples of international law might possibly have enabled Jules Favre to 
withstand Bismarck’s demand for the ransom of Paris. We are shown 
how the needless delays of the French negotiators at Brussels and their 
failure to draw up protocols of all their meetings, taken with their un- 
tenable attitude on certain questions, aggravated still more the dis- 
advantageous situation of France. The work will constitute a real con- 
tribution to the study of diplomatic negotiations and will elucidate many 
points of historical interest in relation to one of the most important if 


not the most important event of the last half of the nineteenth century. 
ELLERY C. STOWELL. 


A History of the New England Fisheries with maps. Raymond McFar- 
land. New York: D. Appleton & Company. 1911. pp. 457. 


The New England fisheries are not so important at the present day as 
they were from the Colonial period to the end of the Civil War. In- 
dustry and commerce have developed to an unexpected degree and have 
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over-shadowed the value and role of the fisheries. They, nevertheless, 
continue to furnish employment to a large section of the community, 
but they are not, as formerly, the chief characteristic of New England, 
and the chief source of livelihood of its people. They are, however, im- 
portant in fact, although, to the country at large, the interest in them 
is more historical than practical. 

The work devoted to their history is therefore sure of a reading public, 
and the recent adjustment of the fisheries difficulties by the award of a 
temporary tribunal of the Permanent Court at The Hague makes the 
appearance of such a work timely. 

Professor McFarland has set forth clearly in the book under considera- 
tion the origin and growth of the New England fisheries. He has also 
treated both the deep sea and the inshore fisheries and he has explained 
in detail the methods of fishing employed in both. The international 
element is not overlooked, and he judiciously but briefly traces the origin 
and growth of the international controversies to which the fishery in 
Noith Atlantic waters has given rise. ‘This, however, is not the main 
purpose of his book, but he, nevertheless, supplies the reader with the 
facts necessary to an understanding of the question, and he devotes a 
chapter to the controversy between Great Britain and the United States 
which began with the recognition of our independence in 1783 and ended 
for the present with the Hague Award of 1910. The award itself he 
prints in full in the appendix, pages 373-449. An elaborate and critical 
bibliography, pages 338-360, not only shows the sources of information 
and the care with which the author has written his work, but affords 
the reader and student an opportunity to continue his studies as far as 
he may feel disposed. An index renders reference to the text an easy 
matter and enhances the usefulness of a book whose value is otherwise 
very great. 

It is not the purpose of the present review to follow the learned author 
in his account of the origin and growth of the fisheries and the methods 
employed in the industry, but rather to assure the reader desiring in- 
formation on this topic that Professor McFarland’s work is a safe and 
sure guide, and to commend him to its pages. A very careful reading 
of the text and an examination of many of the documents upon which 
Professor McFarland’s work is based justifies the conclusion that the 
author has rendered a distinct service by his careful, painstaking and 
interesting study, and that his account, written in an easy and agreeable 


style, possesses genuine and permanent value. 
JAMES Brown Scort. 
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W. CLayToN CARPENTER. 


THE CODIFICATION OF INTERNATIONAL LAW * 


Law is the whole of the rules which regulate the relations of men. 
At the commencement of civilization and, even at the present day, 
primitive peoples and nations not in a complete state of civilization 
have clothed these rules with supernatural attributes; they have 
been represented as having been imposed upon mankind by a super- 
natural power; they have been given the effect of magic formulas, 
which, it is to be supposed, result in the chastisement and punish- 
ment of those who violate their dictates. Following the develop- 
ment of humanity step by step, three separate domains of law have 
been marked out: private law, or the law of men in the character 
of individuals; public or political law, or law as applied to men in 
their capacity as members of the state; and finally, the law of 
netions or international law, in other words, the law of states. 

The law of nations is one of the ereatures of thought which has 
been deseribed as “* the European genius.” Evidences of this modern 


conception are found in the twelfth and thirteenth centuries of the 


present era, where the experience of the ancient peoples and the 
aptitude of the younger nations, vigorous and gifted at the same 
time with endurance and subtlety, join hands. The area of its 
domination was first limited to the countries bordered by the 
Mediterranean ; subsequently it extended over the whole of Europe. 
At the end of the eighteenth century it included the United States, 
then first enjoying the fruits of its newly acquired liberty; at 
the end of the nineteenth century its movement dominated the entire 
planet. 

Nowadays, the existence of a society of nations is no longer open 
to denial or discussion; this society holds solemn conferences, and 
in 1907 forty-three states sent delegates to the peace conference. But 


* Translated by courtesy of Mr. Clement L. Bouvé, of the District of Columbia 
Bar. 
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writers have long had to put the question as to whether or not an 
association of states existed, and whether or not the relations of 
these states were regulated by an actual law. The following ques- 
tion was then presented: Is there a law or a morality for the nation ¢ 
In the utmost of good faith jurists have applied to the law of nations 
that attribute which they designated as the ** positive characteristic ; ” 
they refused to consider it as a combination of principles which 
nations were willing to observe but which were not vested with the 
character of juridical rules, that is to say, rules the mutual observa- 
tion of which nations could not require; or better still, they were 
only willing to consider it as an isolated attribute of natural law. 
Here again, the discussion is no longer important; no theorist wastes 
time in further discussing a problem which practice has taken upon 
itself to solve. As we have said, there is a society of nations, and 
this society is governed by numerous treaties, conventions, and 
arrangements dealing with its material and intellectual interests. 
The law of nations, “ international law,” to use Jeremy Bentham’s 
term, is just as fully a law as private law or public law.! 

Juridical rules pass through various phases. At first they have 
a form at once mystic and religious; the knowledge of them is 
monopolized by those who seem to be empowered with the mission 
of addressing themselves to the gods; they assume a religious char- 
acter, and furthermore a character which differs in all aspects from 
religion — magic, or, in other words, the power which certain men 
exercise against the gods; thus law is esoteric. With regard to 
certain questions the decisions were generally the same; moreover 
questions were not numerous, for in primitive organizations ques- 
tions of law could not well come up for adjustment among hordes or 
clans. Soon, however, we find uniformity leading to custom; there- 


1 Jeremy Bentham was fond of coining new words. We stand much in his debt 
for this. The term “international law” appears for the first time in his Prin- 
ciples of Morals and Legislation, 1789. Etienne Dumont, the translator of Ben 
tham’s works, introduced the word “international” into the French language 
in 1802. Other words created by the great English jurist are: to codify, codifi- 
cation, to minimise, to maximise, panomion, panopticon, Anglo-American States 
or Washingtonia to designate the United States, Brit-Hibernian to indicate Great 


Britain and Ireland. 
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upon the written law appears in its highest stage. In private law 
the conflict between custom and written law appears at an early 
period. The code of laws of Hammurabi, the king of Babylon, was 
compiled in the neighborhood of the year 2000 before our era. “ It 
constituted,” says Scheil, who published the text thereof in 1902, 
“the private law, set out in clear and simple sentences, which, in 
the mid-period of the ages, defined private and secular customs, and 
remained the basis of the future legislation of the Babylonian coun- 
tries until the fall of the Empire.” Numerous publications thereof 
in different countries and amongst different peoples follow this first 
‘ codification.” Nevertheless, custom has not yet entirely dis- 
appeared ; to cite the case of Europe, if written law has superseded it 
on the Continent, the foree of eustom is still felt in England. 

In the Middle Ages the interpreters of the Roman and canonical 
laws were the adversaries of custom and usage. The canonists in 
particular showed their hostility. Their doctrine was inspired in 
part by the teachings of Thomas Aquinas, who held that divine and 
natural law emanated from the will of God based on reason, and 
who saw in human law a rule emanating from the will of man based 
on reason. Aecording to him custom also ought to be inspired by 
reason. The recognized authorities of canonical law also insisted 
upon will, that is to say, consent and reason, as forming the positive 
basis of custom, and they proclaimed that if these two characteristics 
were lacking, custom was contrary to nature and divine law. The 
judge was to decide if custom combined in this connection the 
requisite conditions. But that was not enough; the jurists wished 
definitely to fix the duration of a custom, that is to say, the extent 
of the acts of which custom ought to be composed ; they imposed upon 
him who invoked custom the burden of proving conditions and char- 
acteristics, and required the implicit consent of the people, nay, 
even the implicit assent of the sovereign. The effect of these doc- 
trines was felt even in England, and it was admitted that a 
to grow into a law ought to be a general usage — communiter usitata 
et approvata consuetudo — and a usage which after a long contin- 
uance it would be mischievous to overturn; but that no degree of 


“usage ” 


antiquity can give sanction to a usage bad in itself. 
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Is it necessary to add that, in the domain of international law, 


custom wiil meet with hostility even before the question of the pub- 


lication of international rules grows, or, to employ the expression 
of Jeremy Bentham, codification? Custom had adversaries, or 


‘ather, jurists summoned all their efforts to impose conditions, to 


require characteristics, or recognized rules, before admitting its 


juridical power. In 1787, the German author, Karl Gottlob Guen- 


ther tried to enumerate the elements which eustom ought to include: 


there should be no doubt about the willingness of nations to submit 


to the rule; other peoples ought to know the rule, or at least, ought 


not to be able to plead ignorance; it was necessary that there should 


be neither protest nor contradiction ; in a word, custom ought to have 


in view the well-being and security of nations, and it ought to be in 


conformity with morality. 


IT. 


According to the authorities, custom and treaties are the two 
sources of the formation cf international law — its fountainheads, 


as it were. Publicists of great merit have placed custom in the first 


rank, “ Even an antiquated and obsolete custom,” wrote James 


Lorimer, “ has always something to teach. It always has a meaning. 


* * * Established custom is a guide to our knowledge of the 


law of nations, either in itself or as interpreted by the international 


consciousness of a particular epoch.” Ilowever it may be, if, 


chronologically speaking, custom by its nature antedates the treaty, 


nevertheless the latter appears at an early stage in the relations of 


communities. Sir Henry Sumner Maine makes the following 


observation concerning this fact: 


tribal groups of which 


It is remarkable, further, that among the 
society was primitively or anciently made up, the observance of good 
faith seems to have been more strict than among individuals. There is 
some evidence of want of respect for sanctity of agreement among in- 
dividuals, but not so amid tribes. The ancient monuments which are 
open to us no doubt generally recount victories and defeats, but they 
Treaties of great complexity and antiquity are 


also record treaties. 
found among the surviving savages. 
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Thus we may say, usages and pacts are already the sources of 
intertribal law.” 

In our international organization the treaty still appears, as, dur- 
ing the feudal period, almost all the expressions of the will of 
political communities appeared in the form of a contract. A treaty 
does not bear the same relation when compared to an international 
custom as a written law when compared to a custom of private law. 
Law in the sense of * lex” is the direct command of a sovereign to 
his subjects. Bluntsehli remarks: In the middle ages the form of a 
contract was often selected, and in reality a law was the result. 
Even in our days international treaties have reached the point of 
simultaneous legislation; each one of the signatory states binds itself 
to introduce such or such rules in its legislation. On the other hand 
certain treaties have formed in the modern world the true source ot 
international law. Jurists have shown that a manifestation by 
means of collaboration on the part of states existed side by side with 
the contract of a state, that is to say the treaty as such. The separate 
national wills, working in unison, desire the same thing; they are 


reaching the point of juridical rules. 


IIT. 


The question of determining whether law must be left to establish 
itself, or whether it shall be left to the Powers to formulate it, and 


to regulate its rules by means of a system as far as possible, has 


arisen not only in matters of private law, but also with regard to 

publie law; and in international law the word “ codification ” serves 

arrangement. We have already spoken of private law. Touching 

the application of a written constitution to public law, this was first 

done by Oliver Cromwell, who drew up the Instrument of Govern- 

ment in 1663. It remained, however, for the United States above 


to designate, after a general fashion, systemization, symmetrical 


all others to give an elaborate example to the world. From 1776 to 
1780, several of the American States which had just aequired their 
freedom drew up constitutional laws. Thus it resulted that on the 
12th of June, 1776, the General Assembly of Virginia adopted th 
celebrated Declaration of Rights, which has served as a model for 
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all other constitutions. Congress adopted on the %th of July, 
1778, the Articles of Confederation and Perpetual Union, and, 
on September 17, 1787, the Continental Convention assembled by 
virtue of a congressional decree and adopted the Constitution of the 
United States. 

Jeremy Bentham was unquestionably the first theorist who 
affirmed the convenience and utility which would result from the 
publication of the law of nations in the form of rules; in other words, 
the benefit which would result from the substitution of international 
eustom by a written international law. We shall see that the first 
clear and formal statement of Bentham’s ideas on this special point 
appeared in 1802, but international law had been the object of his 
private study from 1786 and 1789. In 1789 his ideas concerning 
the necessity of reforming a number of points of private law, as well 
as of criminal law and procedure, had been published in French for 
the members of the French Constituent Assembly. Thus it is surely 
not rash to say that the project proposed in 1793 and 1795 by Henri 
Gregoire, the Constitutional Bishop of Blois, goes hand in hand 
We need only to 


with the teaching of the eminent English jurist. 
consider the very great influence which Bentham exercised in France, 
an influence which was admitted, since the Legislative Assembly con- 
ferred upon him, on August 26, 1792, French citizenship. 

The Constituent Assembly had begun at the end of 1789 to eon 
sider a plan for judiciary organization. Bentham, thanks to Etienne 
Dumont, was able at once to take part in the debate. Four disser- 
tations which he had just completed were published in the Courie) 
de Provence, the journal published by Mirabeau. About the middle 
of 1790 he sent to the Assembly numerous copies of his draft of a new 
plan for the organization of the judicial establishment in France. 
When the Legislative Assembly was substituted for the Constituent 
Assembly Bentham’s influence increased. On October 26, 1792. 
Garrau-Coulon proposed a vote of thanks to Bentham, and to invite 
him to express his ideas with regard to the compilation of civil lav 
and procedure; as well as the appointment of commissioners to ex 
amine his projects touching the reform of the courts. 

Historians have not laid sufficient stress on the relations whicl: 
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were constantly maintained between the principal French reformers 
and the heads of the Whig party in England. One of the most 
active centers was formed by men of great merit who were close to 
Lord Shelburne, later the Marquis of Lansdowne. Bentham, who 
then had no interest in their polities, but devoted all his energies to 


projects of reform in all branches of the law, was one of Lord 


Shelburne’s intimates and frequently his guest at Bowood Castle, 
where he was constantly in touch with Etienne Dumont, the friend 
of Mirabeau. For some years past he had been intimately connected 
with Brissot, who had long been a resident of London. Morellet 
was among his French correspondents; Talleyrand, who had been 
in London in 1792 on a diplomatic mission, was another of his 
friends, and used to relate how Bentham by means of Dumont fur- 
nished Mirabeau with material. Mirabeau himself had lived in 
England in 1784, and was an intimate of Lord Shelburne and 
Samuel Romilly, who had translated one of his publications. 

The Bentham papers in the British Museum furnish interesting 
details on this point; thus on the Ist of April, 1790, Lord Lans- 
downe submitted a vigorous elegy of his friend in a letter to the Duke 
de la Rochefoucauld. 

He said that the duke and Mirabeau knew Bentham as a man con- 
stantly occupied in the consideration of applied principles. “* He 
is,” he added, *“ by a hundred degrees the most capable person in 
this country to judge of this subject.” Ile sent the duke a hundred 
copies of the work which the jurist had written on the organization 
of the judicial establishment in Franee. 

As we have seen, Bentham had given his attention to interna- 
tional law in the vears 1786 to 1789; it was then that he compiled the 
Principles of International Law, which were not, nevertheless, printed 
and published until eleven years after the death of their author, who 
died June 9, 1832. These Principles consist of four essays dealing 
with the following subjects: 1, Objects of International Law; 2, 
Subjects for the Present Extent of the Dominion of the Law; 3, 
War Considered in Respect of its Causes and Consequences; 4, A 
Plan for a Universal and Perpetual Peace. Ilenry Wheaton has 
given a resumé of these essays in his //istory of the Law of Nations. 
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Ile had known Bentham during the two months which he passed 
with him in 1857, and awarded him a few years later the title of 
* The Great Legal Reformer of Modern Times.” Speaking of his 


Principles, he says in his /istory: 


In setting out the principles which must serve as a basis of the com- 
pilation of a code of the universal law of nations Bentham asks w 
plan would be adopted by a citizen of the world, if he were given 
task of drawing up a code of this kind. He answers that 
view should be the common interest of all nations, and that the 
an individual legislator, representing a particular nation, woul 
same as that of one legislating for all nations. He ought as : 
of course to act with regard to a general interest. 


The method followed by Bentham in his work during the last 
forty vears of his life is known. He applied himself to the elabora 
tion of ideas and to the ratiocination, and left to others questions of 
form in order to give free scope to his thought. We can sec lim 
writing hour after hour, then placing his pages “in folie,” with 
their rubrics, their divisions, their sub-divisions, and their texts 
into what he ealled his * repositories,” where he left them, some- 
times for years, eventually to give them to some person in his con- 
fidence, one of whom was for a long time Etienne Dumont. The 
latter’s task consisted in condensing the work to proper proportions, 
while Bentham himself revised and corrected. Dumont, moreover, 
made good use of his knowledge of French, and thus a large number 
of important works were printed in Paris in the French language 
before receiving the honor of publication in English. Thus the 
question has been put whether or not Bentham made interna- 
tional law the object of extensive efforts after 1789. Some light is 
thrown on the subject as far as the vear 1802 is concerned. This is 
furnished by the work which appeared at that time in Paris entitled 
“Traités de legislation civile et pénale.” Dumont says in the 


preface that the three volumes which he presents to the public con- 


tain only a portion of the material which he has compiled from the 
manuscripts of the English jurist. He has, in effect, reference to 
one chapter connected with the “ Plan du Code international.” It 
is there said that the international code should be a compilation of 


ii 


THE CODIFICATION OF INTERNATIONAL LAW 79 


the rights and duties of each sovereign toward every other sovereign. 
At the same time the chapter limits itself to the discussion of gen- 
eralities. 

But touching the subject of Benthan’s activity in the domain of 
international law we have definite proof for the year 1827, thanks 
to the manuscripts in the British Museum. In the department of 
manuscripts of that noble institution papers devoted to the considera- 
tion of the international code are to he found, one in the original 
form, and one in the form of a copy revised by Bentham and cor- 


rected with his own hand. The preface contains eight items: 


The equality of all the states is recognized by all. Each has its own 
form of government, each respects the form of government of every 
other. Each has its own opinions and enactments on the subject of 
religions. This confederation of the states with the code of international 
approval, adopted and sanctioned by it, has for its object, or say ends 
in view, the preservation not only of peace (in the sense in which by 
peace is meant absence of war) but of mutual good will and consequent 
mutual good offices between all the several members of this confederation. 


This preface is dated June 11, 1827, and on the same day the 
learned author drew up a series of propositions arranged in four 
columns. Tle suggests the compilation of a body of international 


law by a congress of delegates from the civilized states, ‘* which at 


present.” he adds, * is as much 


as to say all nations professing the Christian religion. In the metropolis 
of each state the envoys of the several political states resident at the 
metropolis would form a sort of committee of the congress. The funda- 
mental principle to be agreed upon by all the states is universal 
equality: no state is to pretend to any authority over any other state; 
all states are to be on a par in congress, whatsoever the form of govern- 
ment. The congress itself might form a sort of appeal judicatory: the 
immediate judicatory might be constituted of a single judge elected by 
the congress; by this judge would be exercised all the elementary fune- 
tions of judicature with the exception of the imperative. 

Under a system of international law the imperative could not be 
exercised by any authority, not even by the international congress. The 
faculty of issuing imperative decrees with power for giving execution 
and effect to them would have the effect of an attempt to establish an 
Universal Republic, inconsistent with the sovereignty of the several 
sovereigns within their respective dominions. 
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Ile shows that which could result from the body of international 


law: 
Good which it is not capable of effecting: preventing a sovereign who 
has purposes for conquest from endeavoring to carry them into effect. 
minimizing the occasion of resent- 


Good which it is capable of effecting: 
ment for supposed injury, to wit, by definition of right and obligation 
established antecedently to the time when, by means of individual oc- 
currences, the idea of rights accruing thence of rights violated stirs up 


angry passions and anti-social affections. 


declared that certitude constitutes the 


Sir Francis Bacon had 
chief dignity of law, and he had said that without certitude it could 
Jeremy Bentham did not refrain from advocat- 
Ile wished to make 


not even be just. 
ing a simple compilation of all juridical rules. 
an end of the intolerable abuses which had their birth in the obseur- 


ity and the inconsisteney of the common law (based on eustom), 


and let us not forget that he had these abuses before his eves in the 
Ile was moreover guided bv 


legal practice and judicial decisions. 
an opinion which had dominated the whole eighteenth century, and 
the effect of which upon English thinkers was clearly perceived by 
Sir Frederick Pollock; that the law is an instrument of politics and 
Moreover, the illus- 


a useful instrument in accomplishing results. 


trious reformer was above all others a fighter, and it appears from 


some of his letters, still unpublished, that the war against custom 
In a letter 


was also a war against members of the legal profession. 


written in French in 1820 to Jose Joaquin de Mora, a Spanish 


statesman, he expressed himself as follows: 


If monarchical tyranny is dissolved or restrained and if the aristro- 


cratic tyranny of the privileged classes is dealt with in the same manner, 
the aristrocratic tvranny of lawyers will still remain, more difficult to 
dissolve or restrain than the other two together; for in the United States 
In order to 


where these other two are excluded the last vet survives. 
instrument available. It is a 


effect this dissolution there is only one 
* * * To concentrate the means of serving 


complete body of law. 
the people on the field of legislation is to conspire against the lawyers. 
In the United States when the governors transmitted to their assemblies 
my offers of codification the lawyers shouted in protest as if beside them- 
They worship the unwritten law as their God be- 

This “ fatzas is for 
I say for them; that is 


selves with rage. 
cause they do what they wish on all occasions. 
them what the Roman law is for our lawyers. 

to say, against us. 
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In speaking of Bentham one must never forget the words of John 
Stuart Mill, that *“‘ he was the great questioner of things established.” 
Finally, it would be an error to see in him nothing but a refuter 
and a destructionist. As William Minto wrote, * Hlis mind was 


eminently positive, constructive, synthetic. He never pulled down 


without building up.” 
IV. 

We have mentioned the influence of Bentham in France at the 
commencement of 1790. The remark made on the 16th of March, 
1800, by Savoye-Rollin, a member of the Tribunat, on the project 
of the prize law was certainly due to this influence. He said: 

The law of nations is, unfortunately, no universal code which governs 
the conditions of a mutual agreement between nations. Although in the 
course of time each one of them has more or less rapidly perfected its 
organizations, each and every one in their mutual relations have failed, 
so to speak, to emerge from a savage state, which has always offered a 
greater and greater contrast with individual civilizations, the further 
their progress extended, 

Taking in their chronological order efforts which have been made 
for codification, a passage from Julius Schmelzing in the first volume 
of his Systematischer Grundriss des Praktischen  Europédischen 
Volkerrechts, which appeared in 1818, may be cited. He mentions 
Le Codice del gius delle gente in terra et in marre. Pro dromo.  Ac- 
cording to his statement this work is composed of thirty pages in 
folio, bearing neither the name of the author nor the date. The 
author is the Florentine lawyer, Lorenzo Coline, and the work, struck 
off in 25 copies, was sent to the reigning Powers present at the 
Vienna Congress, and to some of their ministers. 

James Mill, the father of John Stuart Mill, was one of Jeremy 
Bentham’s intimates. Between 1816 and 1823 he prepared articles 
for the Eneyclopadia Britannica, which he collected in 1825 in one 
volume. Among others he dealt with two practical measures, which, 
to regulate the general intercourse, both in peace and war, are not 
only of primary importance, but of indispensable necessity: first the 
construction of a code, and secondly the establishment of a tribunal. 


He says: 
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It is perfectly evident that nations will be much more likely te con 
form to the principles of intercourse which are best for all, if they can 
have an accurate set of rules to go by, than if they have not. In the 
first place, there is less room for possil le pretexts 5 and last of all, the 


approbation and disapprobation of the world is sure to act with tenfold 


concentration, where a precise rule is broken, familiar to all the civilized 
world and venerated by it. 


ot the eivilized 


James Mill examines carefully how the nations 
world may concur in framing the code. He proposes that they ap 
point delegates who might elect some one person to put their determi 
nations into the proper words and form, in short to make a draft; 
this draft should be revised by the delegates, then referred to the 


governments to receive their final sanction; in the meantime it should 
be published in all the principal languages. The recoguition of the 


international code should in each country have all possible publicity 
and solemnity, 

It is to be observed that in 1833 in his Traité complet de diplo- 
matie, Count Guillaume de Garden suggested that a diet of nations 
be gathered together for the purpose of working on a common code. 
He insisted that in this case rights introduced by custom should be 
the basis of legislation. 

In 1846 and 1847, the Spanish author Don Estéban Ferrater pub- 
lished the Codigo de derecho internacional, 0 sea una collecion me- 
todica de los tratados de paz, amistad y comercio entre Espana y 
“ He dealt with the subject from a theoretical 


las demas naciones. 
‘but he did not 


standpoint in the form of articles,” says Olivart, 
claim to submit his work as a model of international legislation.” 
There are 414 articles, entitled “ Rules of International Law.’ 

The day was near when serious effort was to be made in favor of a 
A powerful democratic movement 


codification of international law. 
was felt throughout almost the entire European continent in 1545. 
Among the reforms 
opinion were to be found going hand in hand with generous dreams, 


steps to the realization of which reactionary forces were able doubt- 


and advances which were demanded by public 


less to oppese themselves during some time to come, but which in the 
end spelt the certainty of final triumph. One of these noble ideas 
was the codification of juridical rules for the relations of states. 
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This doctrine was advocated on European soil and it met with enthu- 
siastic support; but, let us say it, those who were first to support it 
came from the United States, and entered at once into relations with 
the American societies of peace, which resulted from the campaign 
started in 1814 by Noah Webster and his faithful collaborators. In 
1848 the American peace societies, joining their efforts to the Eng- 
lish peace societies, decided to convene at Brussels the congress of 
the friends of universal peace. So it was at Brussels on September 
21, 1848, that Elihu Burritt gave his interesting discourse. Accord- 
ing to him the first great end which it is necessary to seek to attain 
by means of an international congress is a well-defined code of inter- 
national law: eminent jurists had recognized through a century of 
sad experience that it was of the first importance for the community 
of nations. Elihu Burritt proposed to name one delegate for each 
million of inhabitants; it was asserted that if all Christian nations 
accept there would be about 358 delegates; if Great Britain, France, 
Germany, and the Italian States alone were to accept there would be 
about 160 delegates. The conference was to take place at Frank- 
fort or at Brussels; the first task would be to form a committee of 
international law composed of the most able statesmen and the most 
erudite jurists. Onee formulated, the code of international law was 


to be submitted to legislators of the different countries; and it was 


proposed moreover that it was to be discussed and ratified at the end 


of six months. When this task was accomplished the congress was 
to establish a great international trial bureau whereon three jurists 
from each nation would sit. 

The congress of the friends of universal peace met at Brussels on 
the 21st, 22nd, and 23rd days of September, 1848. They passed 
resolutions condemning recourse to arms for the purpose of settling 
international disputes, recommending arbitration, the compilation of 
a code of international relations, and calling the attention of the gov- 
ernments to the necessity of a system of disarmament. Touching 
the subject of the code, the congress said that it was desirable to eal, 
in the near future, a congress of the nations, composed of representa- 
tives from each, to draw up a code governing international relations. 
The establishment of this congress and the adoption of a code sanc- 
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tioned by the consent of all the nations would be the certain means 
of arriving at a condition of universal peace.* 

The congress of 1848 submitted to the assembly the compilation 
of a memorial regarding the questions which had been discussed dur- 
ing the session, and entrusted to the Royal Academy of Belgium the 
task of deciding upon the merits of the competitors. 

The following year, during the second session of the congress, held 
at Paris in the month of August, the result was solemnly proclaimed, 
and Victor Ilugo gave the prize to Louis Bara. The latter was born 
at Lille in 1821. Ile had pursued his studies at Mons, and there- 
after at the University of Brussels, and he had become a member of 
the bar. He died at Mons in 1857.? 

Ilis book was not printed until 1852 under the auspices of the 
Belgian Frane-Macounerie, which to its honor it must be said, has 
always upheld the principles of peace and justice. In his work en- 
titled La Science de la Paix, Louis Bara proposed above all to 
assimilate international legislation with national legislation, and to 
establish amongst the nations the same rules of justice which rea 
son and science have already established amongst the members of each 
national community. The civil code of nations should govern the 
customs of nations, their rights on rivers and on the high-seas, the 
manner in which they may acquire territory outside of conquest and 
military occupation, which we condemn and exelude. A commercial 
code of nations was to determine the liberty of exchange. Other 
codes of nations were to govern their administration, their polities, 
their procedure, which was to be arbitration, and the manner in which 
a nation which had committed an injury was to be punished. In 
short, the international code was to sanction the principles of the 
law of nations.° Louis Franck writes: 

Under the system described by Louis Bara, the law of nations was 
to be made known by teaching. It is to be studied in the military schools 
in order that those who are to command may distinguish between that 
which may and may not be done by might; it must be studied in schools 
of diplomacy in order that diplomats may become familiarized with the 
8 Louis Franck, les Belges et la Paix, Brussels, 1905, page 105. 


4Ibid, page 115. 
5 Ibid, page 109. 
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principles of justice. The abolition of war shall be proclaimed by every 
tongue through which the nations speak; their reason, their memory, and 
their imagination are to be appealed to at one and the same time; the 
attention of the masses will be reached, and an expression of their will 
will be required. History portrayed in a new light must desist from vain 
boasts of the glory of the destroyer, and of the pomp of massacres ; 
literature and art, casting out their fanatic love of war, must keep their 
praises for the benefactors and not for the murderers of men, and false 
prejudices in favor of empty grandeur and of inequality devoid of all 
justice, must vanish like ignorance, fanaticism and tyranny.® 


In the second half of the nineteenth century the idea of the utility 
of codification in the domain of the relations between states was sus- 


tained by publicists, by statesmen, and by learned men devoted to 


pacific ideas. These latter strove above all for set oceasions for hold- 


ing organized conferences in the different countries, conferences 
which would result in establishing powerful institutions such as the 
Permanent International Bureau of Peace and the Interparliamen- 
tary Union. 

Certain attempts by publicists are worthy of mention, some by way 
of curiosity rather than otherwise, since their influence was null and 
their sole merit consists in the facet that they antedate others which 
were extremely important. To cite an example: In 1851 Augusto 
Paroldo published the Saggio di codificazione del diritto interna- 
zionale, in which he dealt especially with the question of the conflict 
of law. An unpretentious work, and for that matter, of no merit. 
By contrast, the publication of Bluntschli’s book in code form marks 
a notable date in the literary history of our science. In 1861 <Al- 
phonse de Domin-Petrusheveez, a doctor of laws stationed at the 
Imperial Royal Court of First Instance at Vienna, published a little 
book of 133 pages, entitled Précis d’une code du droit international. 
Ile said that he contemplated an essay and précis of a universal code 
of the law of nations. It was his idea that the work was to be under- 
taken by an international commission, which should make an ab- 
stract of questions of advanced diplomatic nature, such as interven- 
tion and non-intervention, the balance of power, ete., and which was 
to compile from written works on the subject, and from innumerable 
conventions, a work which, according to the almost unanimous judg- 


6 Ibid, page 119. 
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ment of recognized authorities, and governments as well, might be 
deemed to constitute international law. The précis dealt with public 
international Jaw and with private international law, and was com- 
posed of 236 articles. 

Demitri de Ivanovich Katchenovsky declared himself on the side 
of codification of international law. He was a man of great intelli- 
gence and open mind. [He was a professor at Kalkoff, and he ren- 
dered great service to the science of international law, which he 
loved. Among his works special attention must be drawn to the 
studies made by him in 1858-1862 for the Juridical Society of Lon- 
don on the present state of international law. He insisted upon the 
necessity of a general codification for the jurists of all countries. 
We shall soon point out how in the United States he was preceded by 
a compilation of the laws of war; but for the present let us indicate 
the intense efforts which were made in that country for the systemi- 
zation of international rules in general. In 1866, at the meeting of 
the British Association for the Promotion of Social Science, the emi- 
nent American jurist, David Dudley Field, had proposed the appoint 
ment of a committee to prepare the outlines of an international code, 
with the view of having a complete code formed and then presented 
to the attention of the governments in the hope of it receiving, at 
some time, their sanction. A committee was appointed and Field 
was one of the members, but he resolved to present his own view by 
essaying a draft of the whole work, and, in 1872, he published at 
New York the Draft Outlines of an International Code, comprehend 
ing 1,008 articles. In May, 1869, Francis Lieber, who has so sue- 
cessfully written the celebrated Instructions for the government of 
the armies of the United States in the field, and codified an important 
part of the law of nations, pronounced himself against Field’s idea 
of trying to obtain the sanction of the governments. THe said: 

The strength, the authority and grandeur of the law of nations rests 
on, and consists in the very fact that reason, justice, equity speak through 
men “ greater than he who takes a city’ — single men, plain Grotius; 
and that nations and even congresses of Vienna can not avoid hearing, 
acknowledging and quoting them.‘ 

7 The homage which Francis Lieber paid to Grotius puts one in mind of the 
method in which the latter was honored at the second peace conference at The 
Hague in 1907. The entire world knows of the noble life of that illustrious man; 
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He proposed that a congress of from five to ten recognized jurist 
should decide one or two dozen important questions. The only resul: 
of Lieber’s observations is that he feared, not the fact of codification, 
but the official intervention of the various governments in the process 
of codification. In short, that is what he wrote in April, 1866, to 
Bluntsehli; he approved of the intention in the middle of the nine- 
teenth century of Bluntsehli to compile a code of the law of nations, 
but he insisted on the preference being given to an unofficial commit- 
tee. 

However that may be, the movement in favor of codification was 
to receive a powerful impulse by the action of Johann Caspar Blunt- 
schli, who published in 1868 Das moderne Voelkerrecht der civili- 
sirten Staten als Rechtsbuch dargestellt. The book contained 832 
articles. It was in 1865 that he decided to undertake this work, and 
the part containing the laws of war appeared in 1866, some weeks 
before the war between Prussia and Austria. The illustrious jurist 
himself reeailed the fact that the 7nstructions written by Lieber for 
the American Government * engaged him to draw up, after that 
model, first the laws of war, and then in general, the law of nations, 
in the form of a code or law book, which should express the present 
state of legal consciousness of civilized peoples.”  “ Lieber,” says 
Gluntsehli, “in correspondence with me, had strongly urged that 
| should do this and he lent me continuous encouragement.” 

In the introduction of his book Bluntsehli characterizes it thus: 
It was his desire, he said, to attempt a codification of international 
law and his purpose would be fulfilled if he succeeded in formulating 
simply the existing ideas of the civilized world. He knows that 
his struggle for justice and for law: his wicked condemnation to life imprison- 
ment which eame upon him; his eseape from the Fortress of Loevestein; his 
arrival in France where he compiled his immortal work, which appeared in Paris, 
and which was dedicated to Louis XIII. At the opening of the first session of the 
committee on the laws and customs of war, President August Beernaert consid: 
ered it to be his duty to pay a tribute to the memory of Grotius; he was ignorant 
of his history, and we read with stupefaction in the Actes et documents de la 
Seconde Conférence, Vol, 111, page 101: “T do not need to remind you that 
Holland is the elassie soil of the law of nations. This is the country where in 
1625 Grotius wrote his splendid treatise on The Laws of War and Peace.” Clio, 
the muse of history, insists upon exactness and respect for the truth. 
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statesmen are considering the perfecting of the law of nations, but 
he is also aware, and he proclaims it publicly, that science has a great 


influence, and that public opinion will be the main lever of progress. 


In a statement dealing with the efforts tending toward codification 
we cannot cite all the features thereof, but it is thought proper to con- 
sider the subject further if only for the purpose of rendering due 
homage to those who worked in the dawn of the movement. In 1872 
the committee of L’Alliance universelle de l'ordre et de la civilisa- 
tion, which met at Paris, decided that there should be selected from 


among its members and from among competent men a commission 
having, among other purposes, that of inducing students and jurists 
by means of meetings and by bestowing awards of merit, to seri- 
ously take in hand the compilation of an international code. A prize 
was offered at the same time by a Spanish economist, Senor de Mar- 
eoarta, for the best memorial of an institution of an international 
parliament charged with the preparation of an international code for 
the purpose of establishing peace. It was at that time, too, that the 


. 


American Peace Society decided to convene “ a senate of publicists,” 
the members of which, from 40 to 50 in number, were to draw up a 
code providing for the establishment of a high court of nations which 
would bear to the family of nations the same relation which the Su- 
preme Court bears to the United States. 

An Englishman, Frederick Seebohm, published at the same time 
a book on the Reform of the law of nations. According to him, it 
is necessary for civilized nations to adopt an equitable and uniform 
international code for the purpose of arriving at a regular working 
basis founded on an international system. Without doubt he did not 
mean that the compilation of the code was to be made at once, but he 
took the view that it was necessary to substitute for the principles 
set out by publicists, laws of a universal applicability, positively and 
clearly defined and accepted by all, by proceeding gradually and con 
tinuously. 

On September 11, 1873, the Institute of International Law was 
founded at Ghent. It was a permanent scientific body which un- 
dertook the mission of paying particular attention to the progress 


= 
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of international law, of defining the principles thereof, and of as- 
suring the practical efticacy thereof, to use the words of its illustri- 
ous founder Rolin-Jaequemyns. Amongst those who were present 
at the first session were ardent advocates of codification, such as the 
famous Stanislas Pasquale Mancini, who was then teaching law at 
the University of Rome. Mancini said that the members of the In- 
stitute desired that reflections of learned men and expressions of pub- 
lic opinion should be made a matter of public knowledge, and desired 
further to discover the most appropriate means for organizing scien- 
tific collaboration. ‘* We hope to codify,” he added, “ if not for all, 
at least for some, the rules applicable to international relations, and 
to substitute, at least with regard to the majority of nations, a sys- 
tem of judgment in conformity with the law, in place of the blind 
chance of force and for the useless spilling of human blood.” 

Carlos Calvo, in discussing the articles of the new session, sug- 
gested the * gradual and progressive codification of the rules of the 
law of nations.” But as Rolin-Jaequemyns explained, a preliminary 
investigation had shown that side by side with jurists who believed 
that the moment had come for proceeding to codification, there were 
several of a different opinion who invoked as the basis thereof the 
lack of agreement which still existed in regard to elementary prin- 
ciples, which, according to them, stood directly in the way of draw 
ing up a code susceptible of being accepted as positive law by an 
entire group of states. The Institute did not wish to judge in ad- 
vance the question of determining if an immediate codification was 
compatible with the present advance of science, but it promised its 
support to every serious attempt towards a gradual and progressive 
codification. It may be said to have kept its word. Its numerous 
works have constituted, along several lines, veritable small codes, 
and the two peace conferences held at The Hague in 1899 and 1907 
have profited by its wise decisions. 

On the 10th of October, 1873, the International Association for 
the Reform and Codification of the Laws of England, which in 1895 
took the title of International Law Association, was founded. The 
very title of the society at the time of its foundation indicates what 
importance it placed upon the compilation of rules for international 
law. The society was of American origin. In the reunion held at 
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New York by the committee it took the first step in convoking the 
Conference at Brussels, which was composed of David Dudley Field, 
Theodore D. Woolsey, Emory Washburn, William Beach Lawrence, 
and James b, Miles. It was resolved that the establishment of an 
international code containing among its provisions the recognition of 
arbitration as the means of settling international disputes is an ob 
ject of the highest interest and importance. 

The idea of codification continued to find vigorous supporters and 
active champions in the domain of theory. Without doubt, opposi- 
tion did not entirely cease, but the principal argument was, in the 
first place, the difficulty of obtaining the consent of all the states, but 
men thought no longer of asserting, as in former days, the absolute 
impossibility thereof. We must remember what Georg Friedrich 
von Martens wrote in 1796 regarding the subject of the Déclaration 
du droit des gens proposed by Henri Grégoire : 

That the people of Europe will ever unite for the purpose of agreeing 
upon general and positive stipulations touching the laws of nations as 1 
whole, or to sign a declaration of the law of nations enunciated by any 
one of them, and thus become agreed upon a positive code of international 
law, is something which appears to me to be stripped of all appearance 
of truth, and to fall into the category of a project of perpetual peace, 
the outcome of ancient theories, which although renewed and presented 
under forms more or less visionary, is at the outside nothing but a beauti- 
ful play of faney which one may contemplate with pleasure in moments 
of ease, but which, as long as men are men who, in spite of the efforts 
made for their perfection remain dominated by their passions and blinded 
by their individual interests, will be nothing but a chimera, viewed either 
from the standpoint of its execution, or from that of the advantages 
which it may hold out. 


Compare with these words the development of Mancini’s lofty 
thought. The 2nd of November, 1870, he made an address at Rome 
on the subject of the movement of the nineteenth century toward 
reform, the codification of international law, and the organization 
of an international tribunal. It was the counterpart of the article 
in which Savini had stated his view in 1814 with regard to civil legis- 
lation. Mancini described the true mission of international law: 
‘What is lacking,” said he, ‘to the organiation of the Society of 
States? Three great things; the law, the judge, the power.” And 
he forcefully demanded that international law be codified. 


} 
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The movement for peace has been strong and powerful, and as a 
matter of fact, it is agreed by the entire world that effective efforts 
are still being made to that end. We shall soon perceive what the 
governments have accomplished; for the moment we are relating 
what has been accomplished by associations and by mere individuals. 
We have already mentioned, with the praise which they well merit, 
the peace societies. In the session at Stockholm, the Ist and 5th of 
August, 1910, the Universal Peace Congress took up for considera- 
tion the project of a code of public international law presented by 
M. Emile Arnault, the reporter, and appointed a commission to ex- 
amine it and to determine the text thereof, which is to be submitted 
to governments as one of the bases of the work of the Commission 
d'Etude preparatory to the third peace conference. 

We can also cite the vigorous action of the American Society for 
the Judicial Settlement of International Disputes, the Proceedings 
of which, held at Washington December 15 to 17, 1910, I have read 
with pleasure, and in which so many eminent persons known to the 
science of law and political affairs took part. To point out the 
merits of Union Interparlementaire created in 1888, let us give a 
few examples. In its session at Christiania in 1899 it announced 
its purpose of seeing the interparliamentary council prepare and sub- 
mit to the deliberation of the coming interparliamentary conference, 
a projected code determining the rights and duties of states. In the 
session in London in 1906 it favored the codification and develop- 
ment of the law of nations by an international commission originat- 
ing in the Peace Conference of The Hague. In the session at Ber- 
lin, 1908, it expressed the desire to see the third peace conference 
give its attention to the same codification based on the work already 
completed toward that end, and particularly the work of the Jnstitut 
de Droit International. 


VI. 
In enumerating the efforts made by governments and statesmen for 
the purpose of arriving at the codification of international rules, let 


us cite, in the first place, in chronological order, an engagement en- 
tered into in 1789 in the midst of the diplomatic negotiations of the 
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Armed Neutrality of Catherine II, Empress of Russia, and Fred- 
erick I], King of Prussia. The promise was not kept, but there was 
certainly some merit in making it, since the two sovereigns advanced 
in thought beyond the time in which they lived, and in an inspired 
moment were gifted with second sight. The matter at issue was 
the convention concluded on May 8, 1781, at St. Petersburg. It 
contained eleven articles, and was terminated with four separate ar- 
ticles. The third of these separate articles was expressed in the fol- 
lowing terms: 

At a time more or less removed from peace between the maritime 
powers, His Majesty, the King of Prussia, and Her Majesty, the Empress 
of all the Russias, will undertake to observe in the most appropriate 
mode, with regard to maritime powers in general, and in order to pro- 
mulgate and cause to be universally accepted in all maritime wars which 
in the course of time, may arise, the system of neutrality and the prin- 
ciples established in this instrument, which shall serve as a foundation 
for the establishment of a universal maritime code. 


Another important indication of the spirit of progress does credit 
to one of the most noble characters which revolutionary France pro- 
duced. The fact is frequently lost sight of that the revolution was 
at first pacifie and that it was the menacing attitude and the haughty 
demands of Austria and Prussia which made war inevitable. One 
loses sight of the manifesto of the Duke of Brunswick, issued in the 
name of the Emperor and of the King of Prussia, full of insult to 
the French nation. However that may be, in June, 1793, when the 
National Convention was discussing chapter 25 of the Constitution, 
Henri Grégoire presented a Déclaration du droit des gens containing 
twenty-one articles. He has been charged with confining himself to 
general principles, but there was grandeur and generosity in these 
allegations of the independence and liberty of nations, and in his 
proclamation dealing with the sacred nature of treaties. The 
Déclaration was not adopted, but its author presented it anew on the 
20th of April, 1795. It was rejected. Grégoire publishes the 
grounds of its rejection in his Mémoires: 

It is perhaps the first declaration of the law of nations which has been 
made. It was greeted with applause; I had consecrated therein the 
eternal principles of the liberty of nations. The Committee of Public 
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Safety thought that these principles proclaimed in the face of Europe, 
would irritate the despots with whom it was intended to enter into nego- 
tiations, and on the following day, in the name of the Committee, Mer- 
lin, although bestowing high eulogies on the work, declared that the 
tranquility of Europe demanded that the decree which ordered the print- 
ing thereof be revoked. 


The Declaration du droit des gens, \et us say at the outset, was in 
a way a preliminary statement; it was not by nature a code, but the 
fact of its compilation and of its presentation to the legislative as- 
sembly deserves to be mentioned in the history of the compilation of 
a code of international law. Georg Friedrich von Martens wrote a 
critique upon it in the German edition of his book, 1796, 
Europdisches Voelkerrecht; but that whieh evokes the hostility of 
the Gottingen professor is, above all, the allegation of the rights of 
nations. He detects therein theories which constitute a menace to 
the standing order of things, and the justification of the overthrow 
of existing governments. We have already pointed out how Martens 
thought that a law of nations could never be compiled in the form 
of a code. We have not hesitated to state that the proposition of 
Henri Grégoire is connected with the doctrines taught by Jeremy 
Bentham, and we have set out the facts in proof thereof, which show 
the very considerable influence exercised by the latter in France 
after 1790. There is another step which can be traced to the Eng- 
lish jurist which was taken on the American continent. Simon Bol- 
ivar, the * Liberator,” was already planning, in 1825, to establish 


in Panama “an august congress of the representatives of the repub- 
lics to treat and discuss with the nations of the three other parts of 
the globe.” As Alexander Alvarez says in his book, Le droit inter- 


national Américain: 


Being President of Colombia in 1822 Bolivar issued invitations for 
this purpose. In December, 1824, as President of Peru, he issued a 
circular inviting the representatives of all the American governments, 
including Brazil, to meet at a congress at Panama. There were present 
at this congress, at which there were ten sessions between the 22d of 
June and the 15th of July, 1826, representatives of Mexico, Central 
America, Colombia and Peru. The principal decisions reached dealt 
with a compact of perpetual union, league and confederacy. An ad- 
ditional article contained the idea of codification of international law. 
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The confederated states were to send plenipotentiaries to prepare and 
conclude the treaty or treaties which were to be drawn up for this pur- 
pose. This additional article was due to the initiative of the Peruvian 
plenipotentiary, who, in Article 16 of his treaty of confederation project, 
presented to the Panama congress, proposed that two persons should be 
charged with presenting on the following year the project of a code of a 
law of the American states which should not violate European customs. 


Here, too, the influence of Jeremy Bentham is apparent. He 
never ceased from maintaining intimate relations with the majority 
of the South American statesmen, and he was constantly interested 
in their endeavors. Francisco Miranda, born at Caracas, had been 
the comrade in arms of Washington, and later had served the French 
Republie as a general officer, and had assisted in the deliverance of 
Belgium from the Austrian dominion; in 1804 he attempted to wrest 
Venezuela from the weight of the Spanish yoke; being unsuccessful 
at first in his attempts, he redoubled them. He had lived in Lon- 
don for quite a while, where he had brought about the Gran reunion 
americana, a secret society which numbered among its members 
many of the South American patriots. At London he had also made 
the intimate acquaintance of Bentham, who himself relates in his let- 
ter to Mora, which we have already cited, that Miranda introduced 
him to James Mill. 

The historian Gervinus says that Bentham was strongly attracted 
toward the Latin-American countries. He writes: 

From 1808 to 1810, at the time of the revolution against Spain, and 
during the state of colonial agitation, Bentham was impelled by a strong 
desire to go to Spain, whither he would have liked to have accompanied 
Colonel Burr, who was proposing to make himself emperor of Mexico, 
and to accompany him to new Spain in the capacity of legislator; or too, 
he would have been glad to accompany Miranda to Venezuela, which had 
just thrown off its chains, for he was convinced that his laws would be 
received in these countries as words of gold. 


The same historian calls attention to some of the South American 
friends of the English jurist. He said: 
Rivadavia, the legislator of Buenos Aires, was his pupil: Bolivar main- 


tained a correspondence with him; José de Valle, the President of Guate- 
mala, was his pupil and turned to him as Andrade, the Brazilian min- 


i 


THE CODIFICATION OF [INTERNATIONAL LAW S95 


ister, wished to do, for the purpose of asking his assistance touching the 
legislation of these states. The constitution and all of the laws of thie 
new republics show, ever since this date, traces of Bentham’s influence ; 
all the speeches made in the various conferences indicate that the speakers 
were acquainted with his works, forty thousand volumes of French 
translations of which were sold in America alone in 1830, according to 
the computation of the publishing house of Bossange at Paris. After 
1820 it was thought by the Latin American races that the study of 
Bentham’s works was an absolute essential for every educated man. 
They, as well as the Spanish, honored this writer as the oracle of the 
century and the law-giver of the world. 


In the diplomatic history of the nineteenth century conventions 
and treaties obligatory upon a certain number of states may be men- 
tioned, but it would be an exaggeration to characterize them as codi- 
fications. Under the head of examples of treaties binding on many 
states we may cite the Final Act of the Vienna Congress of 1815, 
and the Declaration of Maritime Law in time of war proclaimed by 
the Congress of Paris in 1856. But the conference held at Brussels 
at the request of Alexander Il, Emperor of Russia, in 1874, carried 
out the real work of eodification. The latter was inspired by the 
work undertaken by Francis Lieber at the request of President Lin- 
coln, and its purpose was to bring under the domain of international 
law that which had hitherto existed as a national decree. Fourteen 
European states were represented. The declaration which was 
adopted contained 56 articles. Unfortunately during a quarter of 


a century it remained without binding foree, and the Peace Confer- 
ence of 1899 was required to arrive at a definite result. It is true 
that the opinion of scientists view the conference of 1874 in a favor- 
able light, and one of the authoritative interpreters of science, Rolin- 
Jauequemyns, observed that since war is an eventuality, it is neces- 
sary to decide between the continuance of the prevalence of a vague 
and uncertain custom, and a system existing according to rule, to wit, 
the definition of relations. He said: 

Custom and science have long since begun this task, but even a partial 
diplomatic codification founded upon express and unanimous agreement 
would constitute a double step forward, at once formed and material: 
first, because in law simplicity and certitude are in themselves inappre- 
ciable advantages; second, because at the risk of revolting human con- 
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science in all countries it would be impossible that the svstemization 
adopted should be not only as humane but more humane than existing 
customs. 


It is to be noted that in 1899 and 1907 the peace conferences at 
The Hague gave to the laws and usages of war a different form from 
that proposed in 1874. The question is no longer presented of a 
convention enumerating these laws and customs, but a convention by 
which these signatory states mutually bind themselves to draw up a 
system of a common type; the purpose was to deny the existence of 
rights which might be exercised by the victor over the conquered 
state; each state makes a system of rules for itself, and as these svs- 
tems are erected on a similar basis, uniform results are reached. 

It is useless to enumerate and to consider in detail the conventions 
of the first and second peace conferences. A number of them are 
like so many titles of chapters, which might be arranged in turn in 
the future code of nations. Several, it is true, may stand in need of 
elaboration (or revision), but that would present no great diftculty. 

Among the conventions which have been adopted there are a num- 
ber which implicitly admit of codification. Thus the convention 
creating an international court which, as James Brown Scott ob- 
serves, is the most distinetive work of the conference. The institu- 
tion of this court suggests immediately the question: What juridi- 
eal rules is it to administer’ Naturally there is but one solution 
which is rational, and which, whatever is done, must be reached: that 
is, the codification of maritime law in time of war. This has already 
come to light, and in the British note of February 27, 1908, it was 
stated that “ it would be difficult, if not impossible, for His Majesty's 
Government to carry out the legislation necessary to give effect to 
the convention, unless they could assure both Houses of the British 
Parliament that some more definite understanding had been reached 
by which the rules of the new tribunal should be governed.” At the 
invitation of Great Britain ten Powers were represented by delegates 
at London where the Naval Conference was occupied, from the 4th 
of December to the 26th of February, 1909, and worked at the 
Declaration of London, 64 articles of which constitute a codification 


of the laws of maritime war. 
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Why should not an observation, interesting from an_ historical 
standpoint, be made at this juncture? In 1874 the /nstructions for 
the Government of Armies of the United States in the Field served, 
indeed, as the model for the labors of the delegates of 13 European 
states which came together at Brussels. 

In 1908 the State Department at Washington communicated to 
Great Britain the so-called United States Naval War Code of June 
1900. Under the title of Laws and Usages of War at Sea, 55 articles 
have been promulgated by the Navy Department. They were 
drafted by Captain (now Admiral) Charles H. Stockton. 

In 1904 the code was repealed by an order of that Department, 
not on account of changes of opinion concerning the rules themselves, 
but because many of these rules would have placed the maritime 
forces in a disadvantageous position with regard to Powers which 
had not submitted themselves to the same regulations. 

In 1907 the Second Peace Conference did not stop at contributing 
to codification certain principles of the law of nations, and at creat- 
ing institutions which admit of such codification, but in its final act 
it expressed the opinion that the preparation of regulations relative 
to the laws and customs of naval war should figure in the program of 
the next conference, 

In the Third Pan-American Conference held in 1906 at Rio de 
Janeiro, a report was presented by the Mexican delegation, presided 
over by the eminent Francisco Leon de la Barra, then Minister Pleni- 
potentiary to the Kingdom of Belgium, and since President of the 
Mexican Republic. It dealt with a projected treaty of codification 
of publie and private international law. It had already been decided 
at the time of the Seeond Pan-American Conference, held in Mexico 
City in 1902, to create a commission of jurists to prepare a projet. 
The third conference confirmed and reiterated this resolution. 


VII. 

We believe that the preceding pages contain a sufficiently com- 
plete statement or give an understanding of the development and the 
advance of the idea of the codification of international law. <A 
phenomenon analogous to that which first presented itself in the 
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domain of private law and subsequently in the tield of publie law, 
has appeared in the domain of international law. Students and 
statesmen have examined and discussed the question of whether or 
not the uncertain rules of custom and usage could not be substituted 
by definite principles. As a general rule the answer has been 
attirmative, and diplomatic assemblies, solemnly convened, have 
already commenced working out (on separate lines it must be ad 
mitted) the problem advocated and supported by eminent publicists 
aud wise statesmen. 

Speaking of private law, Thomas Erskine Holland observed many 
years ago that legislation tends with advancing civilization to be 
come the nearly exclusive source of new law.’ In the actual state ot 
the society of nations one cannot speak of legislative power in thie 
sense in which it may be discussed in the case of the separate polit 
eal communities which form this society. In each community, 
viewed separately, there exists an authority which states the law. 
just as there is one which exercises judicial functions, and vet another 
which directs the execution thereof. But in a society formed by all 
political communities there must be and there is a means and 4 
method of promulgating common rules of conduct; and whether it 
be by delegation thereof to diplomats, or by concluding numberless 
international conventions, or whether it be by mandate given to 
special representatives which shall succeed in formulating principles 
which must be obeyed, is of little importance. A society of states 
has the power to impose rules upon its members and to instruct them 
as to what they shall not do. The completion of an international cod 
is possible. It is certainly not necessary to argue that the action of 
jurists is of small importance in this matter. At all events, the 
undertaking should be vested with a public character. It is the 
governments which ought to accomplish this task. Already in the 
peace conferences at The Hague a complete form of procedure has 
been applied, the success of the results of which is not open to con- 
troversy. Similarly, the Naval Conference at London followed out 
an excellent working basis. That improvements can be introduced 
we do not deny; and we will even say that it will be easy to modify 


modes of operation, particularly from the point of view of increased 
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rapidity of execution. In this connection the next peace conference 
eould render the most useful services. In its final act the conference 
of 1907 expressed several opinions; notably it recommends to the 
Powers the assembly of a third peace conference, which might be 
held within a period corresponding to that which has elapsed since 
the preceding conference, at a date to be tixed by common agreement 
between the Powers, and it calls their attention to the necessity of 
preparing the programme of this third conference a sufficient time in 
advance to ensure its deliberations being conducted with the neces- 
sary authority and expedition. In order to attain this object, the 
conference considers that it would be very desirable that, some two 
years before the probable date of the meeting, a preparatory com- 
mittee should be charged by the government» with the task of collect- 
ing the various proposals to be submitted to the conference, of ascer- 
taining what subjects are ripe for embodiment in an international 
regulation, and of preparing a programme which the governments 
should decide upon in sufficient time to enable it to be carefully 
examined by the countries interested. This committee should further 
be intrusted with the task of proposing a system of organization and 
procedure for the conference itself. 

Is not a system of preparing the elements of codification of inter- 
national law indicated in detail herein? It must be stated that the 
task is arduous, and that it is long, but that it is not at all impossible. 
The danger which codification presents in any one of the three 
domains of law is that the rules thereof may be stereotyped, that 
they may become rigid, and that the flexibility of custom may dis- 
appear. This argument has its grounds, but it is not without remedy. 
It has been clearly pointed out by Portalis in the Discours prélimi- 
naire of the French Civil Code of 1804, as follows: 

A code, no matter how complete it may appear to be, is no sooner 
finished than a thousand unexpected questions present themselves to the 
magistrate; for laws once codified remain what they are written. Men, 
on the contrary, are never at rest, but are always active; and this move- 
ment which never stops, and the effects of which are so diversely modified 
by circumstances produces at every moment some new combination, some 
new fact, some new result. 
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Portalis foresaw the part that judicial action would play in the 
domain of private law. In the far broader domain of international! 
law it will devolve equally upon tribunals of arbitration, and better 
still, the permanent court composed of judges which the near future 
will behold established to complete and develop the principles pro- 
claimed by the code. But in this case the remedy will be furnished 


by holding all universal conferences on regular, set occasions. There 


is no risk of stagnation. Jurists sufficiently wedded to the idea of 
progress will always be found to favor reforms, correct abuses, and 
to constitute themselves the apostles of revision. The laws of human 
reason and the cause of justice and equity will be in good hands. 
Ernest Nys. 


g 


THE HISTORY OF INTERNATIONAL RELATIONS 
DURING ANTIQUITY AND THE MIDDLE AGES 


International Law Impossible Before the Rise of the Modern Euro- 
pean State System 


The history of international law is essentially a history of the law 
governing the members of the international community of states in 
their relations with one another. Inasmuch as the observance of 
well-established customs of the law of nations implies the existence 
of an international community of states based upon a general recogni- 
tion of the fundamental principles of territorial sovereignty and 
legal equality of independent states, such a law (in the strict and full 
sense of this term) could not possibly have been developed prior 
to the rise of the modern European state system, at the close of the 
Middle Ages or during the fifteenth and sixteenth centuries of our 
era. Nevertheless, we are by no means without evidence of the 
observance in interecommunity intercourse of certain rules and 
customs, even during antiquity and the Middle Ages, mainly with 
“ religious sanction. This was especially the case in Greece, where 
there were developed rules and customs of intermunicipal law which, 
in many respects, bear a truly remarkable resemblance to our modern 


system of international jurisprudence. 


The International Relations of Antiquity 


The international relations of the ancient world have been repre- 
sented by historians as almost wholly based upon foree, and the 
nations of antiquity are usually described as living in a state, either 
of almost complete isolation or of perpetual warfare with one another. 
But recent studies and researches, based largely upon archeological 
discoveries, have demonstrated that such was by no means invariably 
the case; and that the older conception of the interstate and inter- 
tribal life of antiquity as either non-existent or as characterized by 
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a ceaseless and remorseless struggle, needs considerable modifieation, 
This is even the case with very primitive and backward races." 

True it is that the interstate relations of antiquity, as also of the 
Middle Ages, were largely controlled by force, An appeal to arms, 
the divine right of the stronger, constituted the normal mode of 
settling disputes and securing concessions or advantages. War was 
regarded as the natural condition of mankind; peace, as an artificial 
state secured by treaty or convention. Diplomacy, in the sense of 
statecraft, was by no means unknown; but it was Machiavelian in 
character, and was usually employed as an aid to war, or a sub- 
stitute therefor, rather than as a means of preserving peace. The 
foreigner, at least technically, was usually regarded as an enemy, 


i. €., as a creature without legal rights or obligations. 


The Patriarchal System 

Under the patriarchal system, which has played such an important 
role in the social and political development of our race,” the fathers 
and the elders represented the family and the gentes or clans in 
their relations with other family or gentile groups. Political power, 
at least in its earlier stages, resulted mainly from the application of 
the principle of confederation ; and as the families and gentes formed 
themselves into phratries or curie and tribes, and finally developed 


into the city of confederated gentes or tribes, this power and responsi- 


1 See especially Kropotkin, Mutual Aid as a Factor in Evolution, ch. 3 on 
“Savages”; and an interesting study of the relations between Australian 
groups by Wheeler in 40 R. D. I. (1908), 5-30. See also Letourneau, La 
guerre dans les diverses race humains (1895), chs. 2-8. 

Maine (/nt. Law, p. 11) justly observes: “ Man has never been so ferocious 
or so stupid as to submit to such an evil as war without some effort to prevent 
it.” Montesquieu seems to have had some perception of this truth when he 
said: ‘All countries have a law of nations, not excepting the Iroquis them 
selves, though they devour their prisoners; for they send and receive ambassa 
dors, and understand the rights of war and peace. The mischief is that their 


law of nations is not founded on true principles.” Esprit des Lois, Bk, I, ch. 3. 

2 This is at least true of the Aryan and some of the Semitie peoples. 
not implied in the text that the patriarchal system was the primitive form of 
social and political organization. It was, relatively speaking, a late and highly 
developed form of political life. Nor is it implied that the family preceded the 


elan historically. 


It is 
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bility was conferred upon the representative or representatives of 
ihe whole association of associated groups,” each group remaining 
more or less of an independent unit within its own sphere. Each 
group Was bound together by the ties of a real or fictitious kinship,* 
and by common religious observances and beliefs. They naturally 
regarded all outsiders as foreign or hostile, ¢. e., as having no share 
in the common worship and therefore entitled to no rights other than 
those granted by treaty ® or accorded by religious duties of hospitality. 

Such being the general course of early social and political develop- 
iment, we are not surprised to learn that a given tribe, village com- 
inunity, or city possessed little sense of intertribal or community 
obligations. Although the practice of mutual aid and cooperation 
had long since greatly modified the struggle for existence and power 
within the group (which indeed was often socialized to a remarkable 
extent ),® the strnggle between groups continued — a struggle in which 
the operation of the law of natural selection, resulting in the so-called 
survival of the fittest, was only slightly moditied by a sense of re- 
ligious obligation, and by certain rudimentary social interests and 
feelings. 


The Law of the Ancient World 


* Woe to the conquered ” *— the right of the stronger to the persons 
and possessions of the vanquished — was the doom pronounced by the 


ancient world upon nearly all conquered races and peoples. Any 


3 Amongst the Iroquois, e. g., “ the council of the tribe had power to declare 
war and make peace, to send and receive embassies, and to make alliances. 
Intercourse between independent tribes was conducted by delegations of wise- 
men and chiefs.” Morgan, Ancient Society (1877), 118. 

4 Fictitious kinship was created by the ceremony of adoption by means of 
which the neweomer renounced the worship of his former household gods and 
Was initiated into the worship of those by whom he had been adopted. The 
' ancient custom of adoption might be compared with the modern practice of 
naturalization, See especially Coulanges, The Ancient City; and Fowler, The 
City-State of the Greeks and Romans, passim. 

5 This obligation was also a religious one, being sanctioned by an oath. 

® This is illustrated by the communism of primitive groups which still survives 
in the mirs or village communities of Russia. 

7A proverbial saying which Plutarch puts into the mouth of Brennus, the 
Gallic chieftain. See his Life of Camillus. 


> 
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mitigation of  ¢ rights of the conqueror was, generally speaking, 
due to considerations of policy and enlightened self-interest, rather 
than to a sentiment of pity or a recognition of human riglits. 

Yet, as intimated above, the history of the international relations 
of antiquity is by no means one of unrestrained conquest and 
slaughter, as too often represented by the older historians. The 
ancient Egyptians, the Babylonians or Chaldeans, the East Indians, 
and the Chinese * were in the main peaceful, agricultural and in- 
dustrial peoples, averse to bloodshed and conquest except when 
driven thereto by great warriors or conquerors. The Assyrians, the 
Hebrews, the Phoenicians and Carthagenians, and the Greeks and 
Romans appear, on the other hand, to have been more warlike and 


blo thirsty. 


India 
In India the Brahmans formulated maxims of diplomacy which 
read like citations from Machiaveli’s Prince ;* but, unlike the pre- 
cepts of the great Italian of the Renaissance, they recommend modera- 


tion, and even liberality to the vanquished. The rules of warfare, 


8On “International Law and Diplomacy in Ancient China,” see Martin, The 
Lore of Cathay, chs. 22 and 23; and Mueller in 3 Zeitschrift fiir Volkerrecht und 
Bundesrecht (1908), 192-205. 

9 EF, g., “He (the king) should also appoint an ambassador learned in all the 
treatises. who understands gestures, expression, and acts (which are) pure, 
clever, well-descended. * * * For verily the ambassador alone unites, (and) 
divides also the united; the ambassador conducts that business by which they 
are divided or not. In affairs he (the ambassador) should know by (his) 
obscure signs and acts the emotions, intentions, and efforts of him (the other 
king), and (should learn) what he intends to do from (his) dependents. * * * 

“A king should know the next (king to him to be) an enemy, as also the 
adherents of (that) enemy; the (one) next to the enemy (to be) a friend; 
the one beyond both (to be) neutral. All those he "should gain by concilation 
and the like means, separate or together; also by valor and policy. * * * 
Whenever (a king) infers a sure increase (of power) of himself in the future, 
and at the present time (suffers) little annoyance, then let him have recourse 
to an alliance, 


“He (the king) should endeavor to overcome (his) enemy by alliances, 
* 


bribery, and treachery — altogether or separate—never by battle. * * 
But in case the three expedients already mentioned do not suit, let (him), 
prepared, fight, so that he may conquer his enemies. 

See “ The Ordinances of Manu” translated by Burnell and Hopkins, Lect. VII, 


* 99 
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laid down in the Code of Manu, seems to have been inspired by a 
genuine regard for the rights of humanity. Jlumane and even 
chivalric treatment of combatants as well as non-combatants is recom- 
mended. Although the king is advised to ravage the enemy’s terri- 
tory, “and ever spoil his fodder, food, water, and fuel; ” to “ burst 
tanks, enclosures and trenches; ” to “ assail him and terrify him by 
night; 1° yet “one should not, fighting in battle, slay enemies by 
concealed weapons, nor with barbed or poisoned (weapons), nor with 
fire-kindled arrows. Nor should one (mounted) slay an enemy 
down on the ground, a eunuch, a suppliant, one with loosened hair, 
one seated, one who says ‘IT am thy (prisoner) ;” nor one asleep, 
one Without armour, one naked, one without weapons, one not fighting, 
u looker-on, one engaged with another; nor one who has his arm 
broken, a distressed man, one badly hit, one afraid, one who has 


fled: remembering virtue (one should not slay) them,” ™ 


Egypt 


The most remarkable contribution to our knowledge of the inter- 
national relations of the ancient Orient resulted from the discovery 
at Tell-el-Amarna, in 1888, of nearly 300 tablets in cuneiform or 


Babylonian writing. These formed a portion of the foreign archives 
of the Egyptian Pharaoh Ikhnaton, and contained some of the diplo- 
matie correspondence of that monarch and his immediate predecessor, 
Amenhotep IIT with Asiatic kings, together with reports of Egyptian 
governors in Syria. This correspondence '* throws a great deal of 


Nos. 63-68, 155, 158-164, 169, 177, 180, 198, 200-210, ete. The date of this 
remarkable compilation is uncertain. It is generally set down as about 
500 B.C. 

10 Jbid., VII, 195 and 196. 

11 Jbid., VII, 90-93. The Greek writers bear witness to the humane conduct 
of the East Indians in warfare. According to Megasthenes, they never destroyed 
the fields of the husbandman nor cut down his trees. Arrian adds that the 
peasants fearlessly followed the plough and gathered in their fruits and harvest 
in the midst of battle and warfare. For the passages of the Greek writers bear- 
ing on this subject, see Arrian, Jnd., ch. IT; Diodor., IT, 36, 40; and Strabo, XV, 
484, ed. Cassaub. 

12 For summaries of the contents of the Tell-el-Amarna Tablets, see 2 Petrie, 
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light, not only upon the international relations of the early part of 
the fourteenth century b. C., but also upon the organization of the 
Egyptian empire by Thutmose III, and the remarkable Semitic eivili- 
zation of Syria several centuries prior to the Exodus of the Hebrews. 
Ii shows that the yoke of Egypt was much lighter than that of 
Assyria, Carthage, or even Rome.'* Besides, this correspondence 
shows that far from being isolated, as formerly believed, these famous 
empires of antiquity were in fairly close and constant commercial 
and intellectual intercourse, and that their governments cultivated 
peaceful and friendly relations with one another. With the kings 
of Mitami, Assyria, and Babylonia, and even with the ILittites, 
iriendly relations were maintained by means of a frequent exchange 
of letters, presents, and embassies; and even marriage alliances were 
not unknown.'? 

The oldest treaty of which the text has come down to us is that 
between Ramses II (the Sesostris of Greek legend and the * Pharaoh 
who knew not Joseph ” of Hebrew tradition) and Khetasar, the King 
of the Kheta or Ilittites (about 1272 Bb. C.). It is a very remark- 
able document, providing as it does not only for a defensive alliance 
with a recognition of perfect equality and reciprocity between the 
two sovereigns, but for the mutual extradition of political refugees 
and immigrants, a codicil even providing for humane treatment of 
the latter. It is pleasing to learn that this treaty, which established 


a stable balance of power in Syria and was cemented by a marriage 


History of Eqypt, 187-241; and Conder, The Tell-Amarna Tablets (1893). For 
English translations of many of the tablets, see Records of the Past (new series) 
passim, and Conder. 

13 On the organization of the Egyptian Empire, see Maspero, Struggle of the 
Nations, pp. 271-280; and Paton, Early History of Palestine and Syria, ch. 6, 
82 ff. On the civilization of Syria, see especially Sayce in 88 Contemp. Rev. 
(1905), 264-77. 

14 With the Mitani, a treaty of friendship cemented by marriage had been 
made at least as early as the reign of Thutmose IV (about 1420-11 B. C.). 
The reigning Pharaoh also obtained several daughters of the king of Babylonia 
in marriage, but we learn that a similar request on the part of the latter was 
peremptorily refused. Whereupon the king of Babylonia suggested that any 
beautiful Egyptian maiden would do, for who would be able to say, “She is not 
a king’s daughter.” 
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alliance, was loyally observed by both parties, at least during the 
reign of Ramses I1.'° 

But in spite of the essentially mild and peaceful character of the 
ancient Egyptians, the monuments of Egypt bear witness to their 
cruelty in warfare and barbarous treatment of prisoners, whose heads 
or hands were often cut off and bodies mutilated '® in the most fright- 
ful fashion, apparently for the purpose of registration. The 
Pharaoh himself sometimes presided at these bloody ceremonies, and 
even conquered princes were subject to the most humiliating treat- 
ment. The chariot of the conqueror was ornamented with the heads 
of the slain; and enslaved captives were chained and set to work 
under the whips of hard task-masters at the publie quarries, brick 
kilns, or dockyards.!7 The lives of women and children were usually, 


though not always, spared. 


The Hebrews 


The Hebrews, themselves the victims of Egyptian oppression, ap- 
pear to have been more cruel and barbarous than their task-masters. 
Acting, as they supposed, under the express orders of Jehovah, they 
waged a relentless war of extermination against the natives of 
Palestine, with whom they were forbidden to intermarry or make 
covenants.'S The adult males were almost invariably slaughtered, 


and even women and children were frequently massacred. The book 


15 On this treaty, see especially Breasted, History of Equypt, 437-38; Maspero, 
The Struggle, ete., 401 ff.; 5 Budge, History of Egypt, 48 ff; and 3 Petrie, 
History of Eqypt, 64 ff. For English translations, see 4 Records of the Past 
(first series), 25-32; 3 Breasted, Ancient Records of Egypt, ff 370-391; and 2 
Brugsch, Egpyt Under the Pharaohs, 171-76. 

16On the mutilation of prisoners, see Maspero, The Struggle of the Nations, 
228 and note (Cf. ibid., Life in Ancient Equpt and Assyria, 189). See especially 
the Great Karnak Inscription of Merneptah, translated by Breasted in 3 Ancient 
Records of Eqypt, § 588. 

17“ Therefore, they did set over them taskmasters to afflict them with 
burdens, * * * And they made their lives bitter with hard bondage, in 
mortar and in brick, and in all manner of service in the field.” Exod, I, 11, 14. 
These captives seem to have been well fed, for the Israelites at times longed for 
the “ flesh pots” of Egypt. 

18 Exod., XXXIV, 10-16, and Deut., VII, 1-3, 22-26. 
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of Joshua is filled with accounts of such barbarities. Similar atroc! 
ties were also enacted by Saul and David.'® 

But the Mosaie code, so enlightened in many respects, contains 
the germs of a higher law of warfare than that enjoined and prac 
ticed in Palestine. The laws of Deuteronomy provide that, before 
attacking a city, an offer of peace shall be made. If the offer is 
accepted, the inhabitants shall be made tributary. But in case of 
resistance, all males shall be put to the sword. The women, children 
and cattle may be spared if the cities are very distant; in the ease, 
however, of the “ cities of which the Lord thy God doth give thee 
for an inheritance, thou shalt save alive nothing that breatheth; but 
thou shalt utterly destroy them.” <A limit is also set to the right of 
devastation. Fruit-bearing trees are not to be destroyed, even for 
use in a siege; for “ the tree of the field is man’s life.” 7° 

If the ancient Israelites stand relatively low in the scale of civiliza- 
tion, as measured by the standard of humanity in warfare, it should 
never be forgotten that we owe to Ilebrew seers and phophets the 
highest ideal of peace which the world possesses — the vision of the 
Millenium or Heavenly Jerusalem. This ideal, which was ineor- 
porated into Christianity by its Founder, finds its highest and most 


poetical expression in the identical language of Micah and Isaiah: 


19 It is recorded that on one occasion Saul was commanded by the Lord, 
through Samuel, to “go and smite Amalek, and utterly destroy all that they 
have and spare them not; but slay both man and woman, infant and suckling, 
ox, and sheep, camel and ass.” Saul “utterly destroyed all the people with 
the edge of the sword,” but “spared Agag and the best of the cattle.” Where 
upon Samuel was angry and “the Lord repented that he had made Saul king 
over Israel.” 1 Samuel, XV. For horrible acts of torture on the part of 
David, see If Samuel, VIII, 2, and XII, 31. The latter passage states that |} 
put the people of Rabbah “ under saws, and under harrows of iron, and under 
axes of iron, and made them pass through the brickkiln; and thus did he unto 
all the cities of the children of Ammon.” 

On Hebrew Warfare, see especially Letourneau, La querre, ete.. ch. 13. 

20 Deut., XX, 10-20. It was also the custom of the Egyptians to issue a 
summons to surrender before proceeding to extremities. In case of a favorable 
response to such a summons, the inhabitants were treated as friends, and a 
moderate tribute was imposed. 1 Brugsch p. 402. From which we may infei 
that at least some of the provisions of the much-lauded Mosaic code were 
borrowed from the Egyptians. 
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And they shall beat their swords into ploughshares, and their spears into 
pruning hooks; nation shall not lift up sword against nation, neither 
shall they learn war any more.** 


The Assyrians and Babylonians 


The monuments of Assyria and Babylonia, as also the records of 
the Hebrews, bear witness to the barbarity of the Assyrians and 
certain of the Babylonian monarchs in warfare. The bodies of the 
slain were often mutilated, and rebel captives were impaled and sub- 
jected to the most horrible tortures.** Those who escaped were 
chained and enslaved. Whole nations were transplanted from one 
part of the empire to another.** The writings of the Hebrew 
prophets, more especially of Jeremiah, contain a vivid portrayal of 
the terrible sufferings and devastations which resulted from the in- 


vasions of Nebuchadnezzar II, King of Babylon (604-562 ). 


21 Isaiah, IT, 4, and Mieah, IV, 3. Cf. Isaiah, LXV, 25. “ The wolf and the 
lamb shall feed together, and the lion shall eat straw like the bullock; and 
dust shall be the serpent’s meat. They shall not hurt nor destroy in all my 
holy mountain, saith the Lord.” 

22 For details, see Maspero, Struggle, ete., 634 ff. See especially the Inscrip- 
tion of Asshurnazirpal in 2 Records of the Past (new series), 134-77. 

This cruel and vainglorious monarch makes the following boast: “ The nobles, 
as many as had revolted, | flayed; with their skins I covered the pyramid. 
Some (of those) I immured in the midst of the pyramid; others I impaled 
above the pyramid on stakes; others, round about the pyramid, I planted on 
stakes; many at the exit from my own country I flayed; with their skins I 
clad the fortress-walls,” ete. Col. I, 11, 90-92 of the Inscriptions of Asshur- 
nazirpal. Cf. the translation of another inscription in Goodspeed, History of 
the Babylonians and Assyrians, p. 197. 

It should be noted that these are cases of punishment for rebellion, ‘ Coun- 
tries for the first time summoned to submit to Assyria, if they resisted, were 
subject to the ordinary fate of the conquered, but not otherwise treated with 
special cruelty.” Goodspeed, op. cit. 

‘For example, the Israelites from Samaria to Mesopotamia and Media, and 
the Jews from Judea to Babylon, This policy of transportation, which appears 
to have been inaugurated by Tiglathpileser T (about 1100 B. C.), was earried 
out on a colossal scale by conquerors like Tiglathpileser ITI (745-27) and 
Nebuchadnezzar IT (604-562). There are instances of its application in Roman 
history. It was also practiced by the Byzantine emperors and even by Charle- 
magne. 
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The Medes and Persians 


The barbarous Medes and Persians could hardly be expected to 
mitigate the horrors and eruelties of Oriental warfare. The pages 
of Herodotus contain many examples of the arrogance and ferocity 
of their monarchs.** Men, women and children were put to death 
or enslaved. Whole populations were transported. Mutilation °° of 
the dead and torture of the living were freely practiced. Corruption 
through bribery and the encouragement of habits of luxury appear 
to have been used as a means of conquest and government.*° 

There are, however, some lighter shades to this picture. The 
treatment of Themistocles by Artaxerxes was a notable instance of 
Oriental hospitality which the Persians, better than the Jews or 
the Egyptians, knew how to practice. There was, it seems, at the 
Persian court a minister specially charged with the care and enter- 
tainment of guests.?* 
cited above, we should remember that the events recorded are scat- 


Besides, in dealing with the class of facts 


tered throughout an immense period of time, and that the ancient 
historian, like the medieval chronicler or present-day journalist, as 
a rule reported the extraordinary and exceptional rather than the 
ordinary and normal occurrences of every-day life. Moreover, as 


Laurent observes: ‘“ The words kingdom, empire, republic, should 


24 Judging from both Greek and Hebrew sources, Cyrus, the founder of the 
Persian Empire and one of the greatest men of antiquity, appears to have been 
an exception to this rule. 

25 Cf., e. g., the treatment of the corpse of Amasis by Cambyses (Herod. IIT, 
16) with that of Leonidas by Xerxes (Herod, VIT, 238). 

26 See e. g., the advice of Croesus to Cyrus —advice which is said to have 
been followed — to render the Lydians effeminate. Herod. I, 155. Greek states- 
men frequently vielded to the temptations of Persian gold. 

27 Laurent, who reports this fact together with many others (see 1 Etudes suo 
Vhumanité, p. 477), adds: “It is a beautiful symbol of the mission which 
belongs to the department of foreign affairs. The diplomacy of the future, 
ceasing to be inspired by hate, will have no more important function than that 
of cultivating relations of friendship between nations.” 

The Persians were not wholly ignorant of the value of arbitration as a means 
of preventing war. Herodotus (VI, 42) relates that Artaphernes, the satrap 
of Sardis. compelled the cities of Tonia “to make agreements among themselves, 
so that they might give satisfaction for wrongs and not plunder one another’s 


land.” 


§ 
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not mislead us into believing in the existence of political unity where 
there reigued a great diversity. India has always formed an assem- 
bly of small associations without any consciousness of a common 
country. The Persians were only a juxtaposition of peoples and 
cities.” 78 

The Phoenicians and Carthaginians 


The Phoenicians are the first real commercial people with whom 
history makes us aequainted. Ancient commerce, in its beginnings 
at least, was a species of war, or, worse still, of piracy and brigandage, 
The colonies of Phoenicia and Carthage were established by vio- 
lence.*" the horrible native barbarity of Phoenician warfare,*° 
there was added the oppression and suffering wrought by the greed 
of merchants and systematic commercial exploitation. Wars partook 
of the nature of commercial ventures carried on by mercenary soldiers, 
and the hope of plunder became the guiding motive of foreign policy. 
The traders of the Mediterranean were dominated by material con- 
siderations instead of dreams of military glory and the passions in- 
spired by religious zeal, which animated great conquerors like Thut- 
mose III, Tiglathpileser III], Nebuchadnezzar II] and Cyrus the 
Crreat. 

The Carthaginian merchants placed restrictions and prohibitions 
upon trading by foreigners, and the navigation of the seas was for- 
Lidden even to colonies, their ports being closed.*! Carthage, indeed, 
resorted to the most violent measures in order to secure commerce 
1 the Mediterranean.** Ter treatment of subject-races was cruel 


| selfish in the extreme.** 


-s There were of course some notable exceptions to this rule, as, ¢. 9., Egypt, 
Assyria, and the Hebrew kingdom of David and his successors. 

29] Laurent, p. 500. 

8° For examples of mutilation and torture, see Judges, I, 7; 1 Samuel, XI, 2; 

Kings, VIII, 12. 

‘1 Laurent, I, p. 544. 

32 Montesquieu (Esprit des lois, Bk. XXI, ch. 11) observes that “ Carthage 
had a peculiar law of nations. She caused all strangers who traded in Sardinia 
and towards the pillars of Hereules to be drowned.” Grote (Pt. IT, ch. 18) 
says they drowned “any commercial rivals when they could do so with safety.” 

33 Polybius (I, 72—trans. by Schukburgh) thus describes their treatment 
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The Interstate Relations of the Greeks 


In the Hellenie world the conditions were favorable to the growth 
of principles and fixed customs of an inter-municipal jurisprudence. 
The wé)s or city-state was the centre of civie life and the unit or 
subject of inter-political relations But the passion of the Greek 
for city autonomy greatly outweighed his sense of nationality. In 
spite of a close community of interests and ideas resting on race, 
religion and common customs, the Greeks never developed a very 
detinite body of positive inter-municipal law, as strictly applicable 
even amongst themselves. Their relations with each other were gov- 
erned essentially by considerations of interest, convenience or senti- 
ment based on a sense of kinship and religion which took such 
4 


organized forms as religious leagues or amphictionies,** political 


leagues or confederacies,®® the recognition of the military and 


political leadership of a single state, called the leader or hegemon *® 
of the Libyans: “They had exacted half of all agricultural produce; had 


doubled the tribute of the towns; and in levying these contributions, had 
refused to show any indulgence whatever to those who were in embarrassed 
circumstances.” 

34 Of these the most famous and influential was the Delphic Amphictiony 
a body of representatives of twelve tribes — instituted for the purpose of safe- 
guarding the interests of Apollo at Delphi. But even the Delphie Amphictionic 
League was essentially a religious body (although sometimes perverted to politi- 
eal uses), and did not extend over the whole Greek world. It did, however, 
recognize some principles of interstate comity and sought to humanize warfare, 
This is shown by the oath of its members: “ We will not destroy any Am- 
phictionic town, nor cut it off from running water, in war or peace; if 2 
one shall do this we will march against him, and destroy his city.” The Delphie 
League was in no sense a board of arbitration or federal council, as represented 
by some historians. On the Delphic Ampictyonie Council, see especially Darby, 
Int. Tribunals (1904), 1-10; and 2 Phillipson, Jnt. Law and Customs of the 
Greeks and Romans (1911), 5-11. 

35 The most important of these were the Peloponesian League, the Delian 
Confederacy, and the Achaean and Aetolian leagues. The two latter were genu 
ine federal unions. On these leagues and confederacies, see especially Freeman's 
scholarly work entitled A History of Federal) Gorernment. the best brief 
account of federal government in Greece is by Greenidge, Greek Const. His- 
tory, ch. 7. 

36 The first Hegemon of Greece (in historical times) was Sparta. Her first 
Hegemony lasted from about 550 to 478 B. C.. and ineluded the period of the 
Persian invasions. Then followed the Hegemony of Athens which lasted until 
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(aypév) of Greece, and attempts to maintain a balance of power be- 
tween leading Greek states.*7 
Greek Warfare 

The civilization of Greece not only greatly surpassed that of the 
ancient Orient, but compared favorably, in some respects, with that 
of the modern world. Yet Greek warfare was characterized by great 
eruelty and severity. Except in Homeric times, mutilation ** and 
torture was no longer practiced; but quarter was not always given, 
and Greek freely sold Greek into slavery. If we compare the fierce 
combats of Ilomeriec times with the relentless struggles of the classical 
period, especially during the Peloponesian War, one can hardly pro- 
nounce unreservedly in favor of the latter. The treatment of the 
inhabitants of Melos*® by the Athenians and the debates in the 
Athenian Eeclesia * on the fate to be meted out to the revolted 


413, the date of the failure of the Sicilian Expedition. The second Hegemony of 
Sparta falls within the period between the downfall of Athens (404) and the 
King’s Peace or Peace of Antalcidas (386). During the period which follows we 
have a brief revival of Athenian power and the short-lived Hegemony of Thebes 
(371-62). The Hegemony of Greece is finally (after the battle of Chaeronea in 
338) seized by Phillip of Macedon. 

37 The interstate relations of Greece during the fourth century, B. C., were to 
a certain extent controlled by attempts to maintain a balance of power between 
leading Greek states by Persia and leading Greek statesmen like Demosthenes. 
The idea was suggested by that remarkable political adventurer Alcibiades to 
Tissaphernes, the Persian satrap at Sardis in Asia Minor, although there are 
earlier instances of its actual application. 

During the third century, B. C., the leading states of Greece were the Achaean 
and Aetolian Leagues and the maritime power of Rhodes. All Greece eventually 
fell under the dominion of Rome in the course of the second century B. C. 

On the balance of power in Greece, Cf. Hume, Essay on Balance of Power in 
1 Essays (ed. by Green and Grose), Pt. I], Essay 7; Wheaton, History. 16 ff; 
and 2 Phillipson, op. cit., ch. 18, pp. 101 ff. 

38 The mutilation of corpses was held by Pausanias to be “more worthy of 
barbarians than of Greeks.” Herod. IX, 79. 

89 The whole male population of Melos was slain and the women and children 
sold into slavery. The Dorian people of Melos had committed the offense of 
trying to remain neutral during the Peloponesian War. The Athenians frankly 
repudiated all considerations of justice, and maintained that gods and men alike 
“always maintain dominion, whenever they are stronger.” See Thucyd., V, 105. 
40 For these debates, see Thucyd., III, 37-48. The Ecclesia had decreed that 


‘ 
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Mytilenaeans show to what lengths the democracy of the most civil- 
ized state of antiquity was prepared to go in the practice of a sangul- 
nary ereed based not on the brutal instincts of the barbarian, but on 
pure considerations of state-policy or political expediency. It should, 
however, be pointed out that ** the Greeks of the fourth century were 


more humane than those of the fifth.” # 


The “ Customs of the Hellenes” 


In their relations with each other, the Greeks recognized certain 
laws or “customs of the Hellenes ” (ra vépipa trav such as 
the inviolability of heralds and envoys, the right of asylum or 
sanctuary, and truces for the burial of the dead. The Bocotians de- 
clared that “it was a principle acknowledged by all, that in an in- 
vasion of each other’s territory, they should abstain from injuring the 
temples that were in it ” **—a principle admitted by the Athenians 
provided it did not conflict with the law of military necessity, Truces 
or suspension of hostilities for religious purposes, such as attendance 
upon the Olympic games,** were observed, and certain territory, like 


that ot Elis, Was accounted as more or less sacred and in\ iolable.*"! 


all adult male Mytilenaeans should be put to death and the woman and children 
sold into slavery. This decree was afterwards rescinded, and only those guilty 
of the revolt were tried and executed. But the case was argued in the Ecclesia 
solely on grounds of public policy or expediency, 

412 Bury, History of Greece, 98. On the increasing humanity of the Greeks 
of the fourth century B. C., see also Mahaffy, Social Life of the Greeks, 269-27 

42 Thueyd., 1V, 97. The Athenians had garrisoned and fortified the sanctuary 
of Apollo at Delium in Boeotia. The Boeotians refused to surrender the 
Athenian dead unless Delium were evacuated. The Athenians entered the plea 
of military necessity in reply to the charge of using the sacred water, but 
claimed that they had not injured the sanctuary. Thueyd., TV, 98. Bury 
(II, p. 486) correctly observes: ‘“ There seems little doubt that the conduct of 
the Boeotians was a greater departure from recognized custom than the conduct 
of the Athenians.” 

43 Thueyd., V, 49. 

44 Cf. Polyb., IV, 73-74, and Strabo, Bk. VIII, chs. 3, 33. Yet the “ neu- 
trality ” of Elis was frequently violated, especially in later times. Some author- 
ities have seen in the theoretical exemption of Elis from invasion an ancient 
instance of neutralization. The analogy is evident, but the imperfect “ neutral- 
ization” of Elis, like that of temples and priests, rested wholly on a religious 


basis. 
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Treatment of Prisoners 

Prisoners of war, whether Greek or Barbarian, who surrendered 
unconditionally, might be put to death or sold into slavery ; 4 but 
later customs brought about a considerable modification of the strict 
rule. Captives were sometimes admitted to ransom even in the 
Ilomerie Age, and Thueydides gives several examples of the exchange 
of prisoners.*® The survivors, including women and children, were 
usually sold into slavery. This was particularly the case with cities 
Which surrendered unconditionally or which were taken by storm.'? 
It was customary to divide the booty amongst the victorious soldiery, 
i. e., after devoting one-tenth of the spoil to the gods and a portion 
tc the leaders and warriors who had particularly distinguished them- 
selves. Even landed property was frequently confiscated and then 
divided. 

Treatment of Foreigners 

In general, the Greeks recognized no obligations to foreigners, /. ¢., 
citizens of another city or country, unless founded upon the religious 
duty of hospitality or on treaties (etp Boda) sanctioned by an oath. 
The pérouwo: or resident aliens, who were extremely numerous in great 
commercial centres like Athens and Corinth, could, as a rule, exer- 
cise their rights only .through patrons Communities 


were usually represented in the assemblies and law courts by Proxeni 


‘5 The Plataeans who surrendered unconditionally to the Spartans in 427 B. C., 
claimed that “the law of the Greeks is not to kill such.” Thueyd., TI, 58. 
But their eloquent plea produced no effect on their hard-hearted judges. In 
ease of conditional surrender, the “condition must be observed at the risk of 
offending the gods, provided it had been ratified by an oath.” Greenidge, 
op. cit., 47-48. 

46 Thueyd., IT, 103, and V, 3. Laurent (IT, p. 144) even cites a case of release 
on parole. 

47“ Tt is a perpetual law amongst all men, that, when a city is taken from 
an enemy, both the persons and property of the inhabitants belong to the 
captors.” Xenophon, Cyrop., Bk. VII, ch. V, 73. 

48Corinth seems, however, to have been an exception to the general rule. 
In Corinth the resident alien could probably enforce his private rights in his 
own name. Greenidge, op. cit., 8. In Athens, the Archon Polemachus had gen- 
era: jurisdiction over foreigners. See Aristotle, Const. of Athens, 58. In course 
of time the Greeks gradually relaxed in their attitude toward foreigners. 
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(meotevor), Whio held a position somewhat analogous to that of a modern 


consul.*” Treaties of isopolity (teomodureia) sometimes provided for 


reciprocity or equality of civil rights,°° and prescribed rules for the 


settlement of commercial disputes.” 


Greek Arbitration 


But the most remarkable progress made by the Greeks in the de- 
velopment of interstate relations is to be found in their repeated 
attempts to prevent hostilities or to secure peace through arbitration. 
It must be admitted that such efforts were often unsuccessful,>* but 
thev deserve credit for making the attempt. The arbitral clause (an 
agreement beforehand to submit disputes to judicial decision) was 


53 


sometimes inserted into treaties.’ The arbitrations “* related to dis- 


putes touching religion, commerce, boundaries and the possession ot 
contested territories, especially of the numerous islands scattered 


among the Grecian seas.”*°* The arbitrators selected might be noted 


Actual practice varied greatly at different times and in different places. At the 
two extremes stand Athens and Sparta—the former being extremely lax or 
liberal, the latter very strict and exclusive. 

49 But the Greek Proxenos was usually a citizen of the state where the aliens 
whose interests he represented resided. Thus Alcibiades represented the inter 
ests of Sparta at Athens. For a very scholarly work on the Greek Proxenis, 
see Monceaux, Les Proxenics Grecques (1886). See also 1 Phillipson, op cit., 
147-156. 

50 Such as intermarriage and property rights. In a few cases they seem to 
have even provided for an interchange of political rights. Such a close alliance 
was known as a ovptrodtreia. 

51 They even sometimes provided for the selection of judges who thus formed 
a species of international court to which the foreigner might appeal without the 
intervention of a patron. See Greenidge, p. 54. Cf. 2 Laurent, 123. On Rights 
and Duties of Foreigners in Greece and Rome, see 1 Phillipson, op. cit., chs. 5-12. 

52 For examples of arbitration, see Plutarch, Solon, 10; J/bid., Themis, 24; 
Herod. V, 83, 95, and VI, 108; Thucyd., V. 31; 2 Phillipson, ch. 20; and 
Egger (Les Traites ches les Grecs et Les Romains, 67 ff), who cites a number 
of cases of arbitration based on inscriptions. For an interesting example of 
arbitration between Prien® and Samos recently unearthed, see this JOURNAL, 
5 :465-66. 

53 As, for example. in the Truce of 423 and the Peace of Nicias between 
Athens and Sparta in 421 B. C. See especially the treaty between Argos and 
Sparta, Thueyd.. V, 79. Cf. Thueyd., I. 78; IV, 118. 

54 Historical note on Arbitration in 5 Moore, History of Arbitration, Appendix, 
III, 4821. 
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individuals, friendly cities, or the Oracle of Delphi. It apparently 
was the opinion of the greatest historian of Greece that “it is not 
right to attack as 2 transgressor him who offers to submit to judicial 


decision.” 
Greek Maritime Law 


In the field of maritime law the Greeks also seem to have made 
some progress. Although piracy, which was regarded as honorable °® 
in the Homerie Age, was still practiced during the classical period, 
it had been largely supplanted by legitimate and peaceful commerce. 
The first state which appears to have developed a body of maritime 
law was Rhodes, the leading commercial state of Greece during the 
third century, B.C. Of this law, which is by some authorities sup- 
posed to have been adopted by the Roman emperors, and some of the 
principles of which may have survived in the Consu/ato del Mare 
of the Middle Ages, but one sentence has survived, at least in its 
original form. It constitutes the basis of the present doctrine of 
jettison. “If goods are thrown overboard to lighten the ship, as 
this is done for the sake of all, the loss shall be made good by a con- 


tribution of all.” ** 


The “ Law of All Mankind” 


Although even Aristotle regarded barbarians as slaves by nature 
to whom the * laws of the Hellenes ” did not apply, vet the Greeks 
recognized a vague and ill-defined * law of all mankind ” (ré wavrev 
This “law” ineluded at least the inviolability 
of heralds and envoys, sanctity of those treaties which were sanc- 


tioned by an oath, and certain obligations of alliance and hospitality.*” 


55 Thueyd., I, 85. For offers of arbitration, see Thucyd., I, 28; V, 41; and 
VII, 18. 

56 Thueyd., I, 5. 

57 Justinian’s Digest, XIV, 2. On the so-called Rhodian Law, see an interest- 
ing article by Benedict in 18 Yale Law Journal (Feb.. 1909); and Ashburner, 
The Rhodian Sea-Law (1909). 

58 On the “ law of all men,” see Herod. VII, 13; and Polyb., II, 58, and IV, 6. 

59 Several instances of the violation of this “ Law of all nations” are recorded 


by Herodotus (VII, 13) and Thucydides (II, 67). 
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The Policy or Diplomacy of Rome 


The city-state of Rome first appears in the history of interstate 
relations as a member of the Latin league or confederacy of which 
she in time became the head and master. Through her renewal of 
the Latin Alliance in 493, B. C.,°° and her treaty with the Hernicans 
in 486," she laid the foundation of Roman power in L[taly, the con- 
quest of which, completed by 272, b. C.,°° was at least as much the 
etfect of statecraft or diplomacy as of force.°* As a result of the 
Carthaginian and Macedonian wars which followed the conquest of 
Sicily (241), Rome was drawn into the current of a world-wide im- 
perialism from which she ultimately emerged (about 146 DB. C.) 
master, indeed, of the nations of the Mediterranean, but with her 
political liberties destroyed, her economic welfare impaired and her 


national character greatly weakened. 


60 This treaty, negotiated by Spurius Cassius, the historical founder of Roman 
diplomacy, became the model for subsequent treaties of equal alliance. “ There 
shall be peace between Romans and all communities of the Latins, as leg as 
heaven and earth endure; they shall not wage war with each other, nor call 
enemies into the land, nor grant passage to enemies: help shall be rendered to 
all in concert to any community assailed, and whatever is won in wartare shall 
be equally distributed.” Dionys., VI, 95. 

61 The particular object of this alliance was to sever the Aequians from the 
Volscians and thus isolate the latter. It seems to have been the first application 
of the fundamental principle of Roman diplomacy — divide et impera., 

62 7, e., as far north as Cisalpine Gaul and as far south as Sicily. It is not 
quite correct to speak of the conquest of Italy. It was as the head of a power- 
ful confederacy of Latin and Italian allies rather than as the conqueror on 
absolute sovereign of subject tribes and cities that Rome first appears as a 
great world power. Though about one-fifth of Italy was incorporated directly 
with the Roman Republic, it was rather by way of alliance or confederation 
than of direct annexation that the Roman mastery over the various races and 
cities of the Italian peninsula was obtained. These were placed in a condition 
of varied and unequal alliance with and dependence upon Rome and _ isolation 
from each other. See especially Beloch, Der I/talische Bund (1880), on the 
Italian Confederacy. 

63 Ortolan (History of Roman Law — Cutler’s ed., 1896, p. 135) thus admir 
ably sums up the fereign policy of the Roman Republic: “To sow discord 
among different nations in order to array one against another — to assist the 


vanquished in conquering their conqueror,—to husband its own resources, to 
use those of its allies to invade the territories of its neighbors, — to interfere 


in the disputes of other states, so as to protect the weaker party and finally 


4 
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The Roman Attitude Toward the Conquered — Idea of a Common 
Superior 

In the treatment of the conquered and the organization of her con- 
quests, the conduct of Rome was almost wholly controlled by motives 
of public policy or a more or less enlightened sense of political expe- 
diency. Ter aims and achievements constitute in themselves a denial 
of the rights of other communities and nationalities, and it is, there- 
fore, impossible to speak of a Roman law of nations except in the 
most restricted sense, unless it be at a very early period in the history 
of Rome. The world was dominated by a common superior — first 
the Roman Senate and later the Roman Emperor — who, whether 
directly or indirectly, ruled the provinces and vassal states and races 
of the Mediterranean for centuries. This idea of a common superior, 
mediator, or arbitrator strangely persisted through the Middle Ages. 
It seems to have been due to the survival of historie traditions and 
recollections of the benefits conferred upon the world by the ** Roman 
Peace” (Pax Romana) and the impartial administration of Roman 


justice during the Early Empire. 


The Jus Belli of the Romans 


In their attitude toward foreigners and in respect to the laws and 
customs of warfare (jus belli), the Romans greatly resembled the 
Greeks.“* As in the case of the Greeks, they were based upon a 
sense of religious obligation, but were modified by considerations of 
interest and the necessities of intercourse. The treatment of for- 
eigners Was more liberal at Rome than in Greece, and the foreign 
policy of Rome was certainly guided by a wiser statesmanship and a 
more enlightened sense of self-interest than that which characterized 


subjugate both,— to wage unceasing wars, and prove itself stronger in reverses 
than in success, — to evade oaths and treaties by subterfuge,— to practice every 


kind of injustice under the specious guise of equity —this was the policy 
that gave Rome the seeptre of all Italy, and which was destined to secure for 
it that of the entire known world.” 

64On the jus belli as practiced by the Romans, see Polybius, V, 11. The ideas 
of Cicero were more liberal, but seldom practiced. On Cicero’s theory of inter- 
national morality, see Wheaton, History of the Laws of Nations, 20-24. 


920 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the Greeks. But the Romans were both by training and temperament 
more calculating and judicial than the Greeks, and they had a greater 
talent for administration and organization. 

In view of the general similarity between Greek and Roman con- 
ceptions of international rights and duties, we need only notice two 
branches of Roman law which concern international jurisprudence. 
One of these is of slight importance, the other of very great influence 


on the subsequent development of the law of nations. 


The Jus Fetiale 


The jus fetiale consisted of certain rules and ceremonies or modes 
of procedure for declarations of war and ratification of treaties of 
peace which were of great antiquity, and intended to satisfy the 
religious scruples and sensitive “ legal conscience ” of the Romans.®® 
They were highly ceremonial and formal in character and_ their 
guardianship was intrusted to a special body of priests known as the 
College of Fetiales. Only four just (7. e., legal) causes of war were 
recognized,®® but it cannot be maintained that these had any ap- 
preciable influence on Roman practice, at least in historical times. 
The fetiales were mere agents of the Senate, and practically bound 
to do their bidding; for in Rome religion was the servant and not the 


master of the state. 


65 In Greece war was usually declared through a herald, but the Greeks seem 
to have been less strict in this respect than the Romans; for there are instances 
of war without declaration. 

66 These were: 1) Invasions or violations of Roman territory; 2 & 3) viola 
tion of the rights of ambassadors and of treaties or alliances; and 4) militar 
support given to an enemy or attack upon an ally by a hitherto friendly state 
Even in these cases war was only justifiable after satisfaction had been demande 
and refused. In case of refusal, war was formally declared by hurling a speai 
across the Roman frontier into the enemy’s territory. For a description of this 
ceremony. see Livy, I, 32. On the jus fetiale, see especially Lill, History o 
European Diplomacy, 1, pp. 8-11 and notes; and 2 Phillipson » eit.. eh. 26. 

War might be ended in three ways: 1) By a treaty of friendship or alliance; 
2) a deditio or unconditional surrender (in this case the lives and property 
of the enemy were generally spared); 3) by oecupatio or conquest and appro- 
priation of the enemy’s territory, or a considerable part thereof. For the 
formula of deditio, see Livy, I, 38. On the significance of dedition, see Polyb., 
XX, 9; XXI. 3. and XXXVI, 4. For terms imposed upon the Aetolians, see 
Polyb., XXI, 32, and Livy, XXXVIII, 11. 
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The Jus Gentium 


The jus gentium belongs to the field of international private law 
rather than to that of the law of nations; but owing to its influence 
upon the thought of the later Middle Ages and the writings of pub- 
licists like Gentilis and Grotius, it beeame a very important factor 
in the growth of modern international law. It consisted in that body 
of principles and usages common to all nations (including the 
Italians) among whom justice was administered by Roman magis- 
trates. Although it included some rules or principles of interna- 
tional publie law (as, e. g., the inviolability of ambassadors), it was 
wholly different in origin, nature and subject-matter. It originated 
in the jurisdiction of the praetor peregrinus over foreigners (inelud- 
ing Latins and Italians) and in relations between Romans and for- 
eigners in Rome and Italy. It related to such matters as verbal con- 
tracts, partnerships, loans of money, acquisition by delivery and 
alluvium, capture in war, rights over slaves, rights of self-defense, 
ete. Some of its rules, as, for example, those relating to the law of 
alluvium, the right of occupation of res nullius, and the absolute 
ownership of land by the Roman dominus, were directly appropriated 
by Grotius and the other founders of international law, and later 
applied to international practice. The jus gentium of the Romans 
may thus be regarded as the souree of much of the modern law of 
vceupation and territorial sovereignty or jurisdiction.** In the minds 
of the later Roman jurists who were strongly impregnated with the 
doctrines of Stoie philosophy, its more general principles were prac 
tically identified as laws of nature. 

But the Roman jus gentium performed a still more important 
function in the history of international jurisprudence. In common 
with the canon law and the civil law (into which its more positive 
rules were incorporated), it greatly influenced the legal conceptions 
of the Middle Ages and slowly prepared the way for that “ reign of 
law’ and order which is perhaps the most essential condition of a 
higher civilization and is being gradually extended to international 


relations. 


6? For references on the jus gentium, see note at the end of this article. 
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The Dark Ages” 


As a result of the decline of the Roman Empire in the course of 
the fourth and fifth centuries, A. D., due to internal decay and the 
irruptions of the barbarians, the western world relapsed into barbar- 
ism from which it slowly emerged after the eleventh century. It 
has been said that “international law reached its nadir in the 
West” ®* at this period or during the so-called * Dark Ages,” be- 
tween the final disappearance of the Western Empire in 476 and the 
coronation of Charlemagne as Emperor of the West by Pope Leo III 
in 800 A. D. In spite of the pacific teachings of Christ and the 
early Fathers of the Church, * the history of the wars of Clovis, the 
hero of the orthodox clergy, is the tale of savage murder and the 
most hateful treachery.” ® Some traditions of a higher civilization 
were, however, preserved at Byzantium and cultivated by the 
Mohammedan Arabs or Saracens, whose international practice con- 
trasts very favorably with that of the barbarian Christians of West- 
ern Europe.*° 


The Age of Feudalism 


The age of feudalism, which characterized the civilization of 
Western Europe from the ninth to the fifteenth centuries, was a 
period of organized anarchy and private warfare or regulated vio- 
lence. Society was divided into feudal groups of which the basis is 
the fief, usually a grant of land by the lord to one of his vassals. 
With the social and political relations within these groups we need 
rot concern ourselves. Suffice it to say that feudalism was essen- 
tially a highly complicated system of land tenure based on military, 
personal, or economic service. It was a form of social and political 
organization of which the lord, vassals or tenants, villeins, serfs, ete., 
constituted the military and political units, the lord or landowner 
exercising suzerain or quasi-sovereign functions based on territorial 


68 Walker, History of the Law of Nations, p. 64. 

69 Tbid., p. 65. 

70On the international practice of the Saracens, see Bordwell, Law of War, 
12-14; and Walker, History, 45, 57, 58 and 66. Cf. Nys, Etudes, 1, 46-74, and 
Origines, 209 f. 
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rights —an idea which played a highly important part in the de- 
velopment of the science of international law.” 

Inter-feudal relations were of the loosest kind. In spite of legal 
iorms and customary law, they were mainly controlled by brute force 
or regulated violence. The wager of battle was a recognized form 
of judicial trial, and private warfare appears to have been the rule 
rather than the exception.*?  “ War in all its forms, may be said to 
have been the law of the feudal world.” It * raged not only between 
suzerains and vassals of the same fief, but also in the bosom of all the 
feudal families.” ** The attitude of the feudal lord toward trade 
and the foreigner is shown by his numerous exactions, such as tolls, 
the claim of a right to the property of the shipwrecked (droit de 
naufrage), and his claim to inherit the property of the foreigner 


(droit d’aubaine ).** 


Influence of the Medieval Church 


But there were certain unifying, formative and civilizing in- 
fluences at work even in Western Europe during the Middle Ages. 
These were, first and foremost, the Catholic Church, as represented 


71 See especially Esmein, Cours elementaire UVhistoire du francais (1901), 175- 
184. Translated in Munro and Sellery, Medieval Civilization (enlarged ed., 
1907), 159-167. 

72 Private warfare was regulated in the course of the twelfth, thirteenth 
and fourteenth centuries. It was usually preceded by a challenge and terminated 
by a truce, peace, or promise to keep the peace by one of the adversaries. As 
a rule, the right of private warfare was limited to noblemen. As an old adage 
expressed it: “Only a gentleman may engage in warfare.” In any case, 
ecclesiastics, women, pilgrims, and minors were exempt from hostilities. In 
France, it was prohibited in 1361, but was not suppressed until Louis XI 
broke the back of feudalism toward the close of the fifteenth century. In Ger- 
many, Faustrecht (fist-right) continued up to the middle of the sixteenth cen- 
tury. On private warfare in the Middle Ages, see especially Luchaire, Manuel, 
228-234; Nys, Origines, ch. 5; and Du Cange, Des querres privées (1838), cited 
by Bordwell, 15. 

78 See the translation from Luchaire in Munro and Sellery, 171-187. The cita- 
tion is on page 177. 

74 Of course there were many exceptions to this rule. In England. e. @.. 
many statutes were passed for the protection of the foreign merchant. Walker, 
History, 120-121. 
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by the Roman Papacy. Though mainly intent upon its own ag- 
grandizement and the salvation of the individual soul from torment 
in another world, the Medizval Church finally awoke to some seus. 
of its humanitarian and international mission, and made efforts to 
establish peace by means of the Truce of God and the Peace of God 
in the eleventh century.*® 

These attempts were, however, only partially successful. More 
effective were such institutions as the Quarantaine le Roy (an en- 
forced lapse of forty days between the outbreak of a quarrel] and the 
opening of hostilities in France), the ** King’s Peace” in England, 
and the various Landesfrieden in Germany. Most effective of all 


was the gradual substitution of royal for feudal justice. 


Common Elements in the Civilization of Feudal Europe. 


Yet in spite of its reactionary and anarchial tendencies, feudal 
Europe contained elements which were favorable to the development 
cf a higher civilization based on the idea of a brotherhood of nations. 
Throughout Christendom there were common religious beliefs and 
forms of worship, common customs and standards of living amongst 
those with the same social status, a language (Latin) common to the 
cdueated classes, great church councils representing various races and 
nationalities, trade, pilgrimages and intercourse of various sorts re 


sulting in the interchange of ideas as well as of material goods, and 


75 The movement for a “ Truce of God,” which set aside certain days in the 
week and seasons of the year for the practice of private warfare, originated 
in Aquitaine at the close of the tenth century, spread to neighboring French 
dioceses, and culminated in the Council of Clermont in 1095. But this move 
ment failed to accomplish its purpose. 

In the second half of the eleventh century, the church made a_ systematic 
attempt to establish the “ Peace of God.” Peace leagues or associations with 
regular statutes, treasury, and magistrates, were established in each diocese 
under the direction of the bishop who did not hesitate to use force, if excom 
munication failed. Violators of the peace were brought before the “ judges 
of the Peace.” and if found necessary, punished by an “army of the Peace.” 
Even these efforts were only partially successful. See Luchaire in Munro and 
Sellery, 183-84, 

For texts of the Truces of God, see University of Pa. Trans. and Reprints. 
I, 8-12; and Henderson, Select Documents, 208-11. 
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finally — the common hatred of the infidel and a general desire to 
regain possession of the Holy Sepulchre which culminated in the 
Crusades. 

The Papacy and Empire 


Although important unifying or organizing and civilizing in- 
fluences, it can not suecessfully be maintained that either the 
Medieval Papacy or the Holy Roman Germanic Empire exerted 
strong direct influence upon the amelioration of warfare or the de- 
velopment of international law. True it is that the Papacy and 
Empire of the later Middle Ages were great international forces 
though often in conflict with each other), and that the Popes and, 
toa much lesser degree, the Emperors, frequently acted as arbitrators 
and mediators between kings and princes. But their power rested 
mainly on a theoretical and sentimental or religious basis and both 


declined rapidly after the middle of the thirteenth century.*® 


Arbitration During the Middle Ages 


Arbitration was very common in the Middle Ages, but such was 
the almost universal reign of anarchy and violence that it can not be 
said to have very materially mitigated the rule of warfare as the 
normal condition of that unhappy time. Feudalism was in so far 
favorable to arbitration as it predisposed vassals to accept their lords 
us judges and accustomed them to the idea of arbitration, Kings, 
bishops, eminent jurists, and even cities were also frequently chosen 
as arbitrators during the Middle Ages. There are said to have been 
no less than one hundred instances of arbitration in Italy alone in the 
course of the thirteenth century. Arbitration declined during the 


76 The pretensions of both Papacy and Empire at the height of their power 
went far beyond mere mediation and arbitration. Their claims amounted to 
an assertion of universal dominion and often resulted in actual intervention. 
These claims were usually admitted in theory, but denied in practice. 

A serious obstacle to the efficacy of the Pope as an arbitrator or mediator, 
was the doctrine that “no faith need be kept with heretics,” and the assertion 
of its right to break treaties and annul oaths “contrary to the interests of 
the church.” See an interesting article by Andrew White in 95 Atlantic 
Monthly, 107 ff. 
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fourteenth and fifteenth centuries, and almost disappeared from inter- 


national usage during the seventeenth and eighteenth centuries.’? 


The Influence of Roman Law 


More important than the direct influence of the Empire or even 
than that of the Medixval Church in the history of the growth of 
international law were the indirect influences resulting from the re- 
vived study of the Roman Civil Law by the jurists of the twelfth 
century, the publication of the famous Decretum of Gratian in 1144, 
and the codification of the Canon Law modelled on the Corpus Juris 
Civilis by Gregory IX in 1234. The systematie study and applica- 
tion of the principles of the Roman Law furnished a necessary 
foundation for the later growth of the royal power and the develop- 
ment of an adequate and enlightened system of international juris- 
prudence.**® This study bore fruit later on in many a law, custom, 


decision, pamphlet, monograph, or treatise. 


Effect of the Crusades 


Perhaps the most important single influence of the later Middle 
Ages upon the development of international relations was that of 
the Crusades during the twelfth and thirteenth centuries (1096— 
1291).‘° Though attended with frightful waste and misery, they 
enlisted the zeal of Christians of various nationalities. They could 
not therefore fail to stimulate trade and the interchange of ideas, 
urouse a keener sense of common interests, and awaken a deeper con- 


sciousness of the unity of Christendom. They also prepared the way 


77 See especially the historical note in 5 Moore, History of Arbitration, App. 
III, 4825 ff; and Nys, Les Origines, ch, 4. 

78On the influence of the Roman law upon the formation of international 
law, see especially Maine, Ancient Law (Pollock’s ed.), 92 ff, and note H_ in 
Appendix; [bid., Int. Law, 20, 26-29; Wheaton, History, etc., 29 ff. For further 
references, see note on the jus gentium at the end of this chapter. 

79On the effects of the Crusades, see especially Adams, Civilization of the 
Middle Ages, 270 ff; Chauveau, Introduction, 135 ff; 4 Milman, Latin Christi- 
anity, Bk. VII, ch. 6; Bemont and Monad, WVedieval Europe, ch. 22; Emerton, 
Medieval Europe, 388-97; 1 Hill, History, 368 ff; Munro and Sellery, Medieval 
Civilization, 253-56; Walker, History, 87 ff. 
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for the destruction of feudalism by weakening the resources of the 
nobility — a condition from which the free cities and kings were not 
slow to profit. 

Influence of Chivalry 


The influence of chivalry upon the amelioration of warfare has 
probably been exaggerated. Although it undoubtedly tended some- 
what to soften manners and humanize the conduet of the nobles dur- 
ing the later Middle Ages, it is an open question whether its tendency 
Was not rather to increase than to mitigate the barbarities of medieval 
warfare, which often rivalled, if, indeed, they did not sometimes 
exceed those of the ancient Orient..° The obligation of chivalry 
extended only to equals and the desire for ransom added the motive 


of greed to the lust for combat and the exercise of brutal passions.*! 


80 On the barbarities of mediwval warfare, see Nys, Origines, ch. 11; Walker, 
History, 122 1f.; Hosack, History of the Law of Nations, chs. 2-4; Ward. 
Enquiry, ete., 1, chs. 8, 9, and II, eh. 14. 

Nys (Origines, p. 188) gives the following summary of the character of 
medieval warfare: “In the Middle Ages war bears the stamp of an indescrib- 
able cruelty; adversaries injure each other as much as possible; the annihilation 
of the enemy is the final end of hostilities. Hence, unheard of acts of barbarity: 
the use of poisoned weapons; the mutilation of prisoners, devastation, the 
sack and destruction of towns; recourse to treason and perfidy. We are unable 
to furnish a complete picture of the atrocities committed.” 

The church made some slight efforts to mitigate the horrors of warfare, as, 
e. g., its prohibition of the use of the cross-bow and of projectiles hurled from 
machines, but these efforts were unsuccessful. It also condemned the enslave- 
ment of Christian prisoners. Although prisoners were often massacred and 
sometimes enslaved, the church deserves the gratitude of mankind for its crusade 
against slavery. 

Prisoners of note were generally ransomed, sometimes exchanged, ard in a 
few cases, released on parole. In the latter case hostages were usually given. 

81 The following passage from a Christian historian may serve as an illustra- 
tion of the unrestrained brutality of the Crusaders when their fierce and 
unbridled passions were aroused (it describes the capture of Jerusalem whic! 
was taken by storm on July 15, 1099): 

“No barbarian, no infidel, no Saracen, ever perpetrated such wanton and 
cold-blooded atrocities of cruelty as the wearers of the cross of Christ on the 
capture of that city. Murder was mercy. rape tenderness, simple plunder 
the mere assertion of the conqueror’s right. Children were seized by their 
legs, some of them were plucked from their mother’s breasts and dashed against 
the walls or whirled from the battlements. Others were obliged to leap from 
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Influence of Mediwval Commerce 


Another important influence upon the development of the law of 
nations was that of mediwvel commerce which centred in certain 
Italian cities ** of the Mediterranean and was greatly stimulated by 
the Crusades. It flourished in spite of war, piracy and the opposi- 
tion of the Church, and was later extended to the north by way of 
the Atlantie as well as through overland routes. The desire to pro- 
tect and extend medieval commerce led to the formation of leagues of 
cities. The most important of these contederacies was the Ilanseatic 
League (1259-1450) which, at the time of its greatest extent, ** in- 
cluded more than ninety cities of the Baltic and North Sea regions, 


both seaports and inland towns.” *4 


The Discovery of America 


The necessity for opening up new trade routes to India, which 
resulted from the Turkish conquests of the fifteenth century (more 
particularly the capture of Constantinople in 1453), led to the dis- 
covery of America and the cireumnavigation of Africa and the globe. 
These, in turn, transferred the centre of greatest commercial activity 
from the Mediterranean to the Atlantic, and greatly extended the 


circle of international and commercial relations. 


the walls; some tortured, roasted by slow fires. They ripped up prisoners 
to see if they had swallowed gold. Of 70,000 Saracens there were not left 
enough to bury the dead; poor Christians were hired to perform the office. 
Every one surprised in the temple was slaughtered, till the reek from the 
dead bodies drove away the slayers. The Jews were buried alive in their 
synagogues. * * * 4 Milman, History of Latin Christianity, p. 37 of Ameri 
ean ed. (1881). Cited by Hosack, History of the Law of Nations, p. 68. Hosack 
adds that the brutality of the Crusaders hes often been contrasted with the 
remarkable generosity with which Saladin, the renowned Sultan of Egypt, treated 
the captive Christians when he retook Jerusalem in 1187. 

82 The most important of these were Amalfi, Venice, Pisa and Genoa. 

83 Harding, Essentials in Mediaval and Modern History, p. 187. See map 
on pages 184-85 showing extent of medieval commerce. trade routes, and the 
Hansa towns and settlements. The objects of the League were common defense, 
the acquisition, maintenance and security of trade; and it provided for the 
settlement of disputes between members by arbitration. 
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The Consolato del Mare 


Tt is to medixval commerce that we owe those collections of mari- 
time law which have exercised such a great influence upon the subse- 
quent development of this branch of international jurisprudence. 
iy far the most important of these was the Consolato del Mare,** a 
private collection of rules derived from maritime practice in the 
Mediterranean, which was published in Barcelona, Spain, in 1494.°° 

These rules showed a remarkable liberality toward friends or 
neutrals. They made ownership of the ship and goods the test of 
liability to forfeiture, and laid down the principle that a friend’s 
goods found on board an enemy ship were to be restored to the owner 
on payment of the freight. It was even provided that the owner of 
the cargo might purchase the vessel at a suitable price. On the other 
hand, enemy goods found on a neutral vessel were subject to con- 
tiscation, although even in this ease, the vessel, which might be com- 
pelled to carry the eargo to a place of safety, was restored to its 
owner who received the same freight that he would have received if 


the goods had been carried to their original destination, 


84On the Consolato del Mare, see especially Pardessus, U's et Coutumes de la 
Mer, I, 21-34, 206-209, and II, 1-368 or ch, 12. For English translations of 
the most famous chapters of the Consolato, see Wheaton, History, 63-65, and 
Manning, 280-83. Both are copies of Robinson’s translation of the Prize Chap- 
ters of the Consolato del Mare, Collectanea Maritima, No. 5. See also 3 Twiss, 
Black Book of the Admiralty, 539 and 611. 

Other important medieval collections or codes of maritime law were: (1 
The so-called Amalfitan Tables, which appear to date from the eleventh ceotury 
(2) The Laws of Oleron for Western Europe, which seem to have been con 
pleted in the latter part of the twelfth century. (3) The Laws of Wish, 
dating from about 1288, for the Baltic Nations. (4) The Maritime Law of th¢ 
Hanseatic League, completed in 1614. (5) The so-called Rhodian Sea-Law of 
the Roman Empire and the Early Middle Ages, which, however, is generally 
regarded as apocryphal. It was first published in 1561, though Ashburner (in 
The Rhodian Sca-Law, 1909) presents some strong arguments in favor of his 
opinion that it was “ probably put together by a private hand between A. D. 
600 and A. 800.” 

85 Nys, Origines, p. 232. But its actual development dates from a much 
earlier period, probably the fourteenth century. It was applied by the sea 
consuls of Barcelona who existed as early as 1279. 
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The Medieval Origin of the Modern Consulate 


The interests of medixval commerce led to the establishment of 
consulates. As early as the twelfth century at the latest naval and 
merchant consuls (consules marinariorum et mercatorum), chosen 
by the seamen or merchants themselves, settled disputes among their 
countrymen and represented the interests of the seamen and mer- 
chants of leading Italian cities in Mohammedan countries. These 
ottieials (also called consul-judges) were, at first, generally contined 
to Oriental countries, where (except in Japan) they still exercise 
eivil and criminal jurisdiction over nationals of their own country. 
During the thirteenth and fourteenth centuries this institution 
gradually spread to the west,°® where, owing to the rise of perma- 
rent embassies and the development of the doctrine of territorial 
jurisdiction, the extraterritorial powers of the consuls greatly de- 


clined in the course of the sixteenth century. 


The Rise of the Modern European States-System 
/ 


The medieval consuls were. however, in no proper sense agents 
or organs of internationalism. Although Christendom was aroused 
to some sense of its community of interests by the Crusades, medieval 
man still lived in a world largely disordered and unorganized while 
dreaming of kingdom come or the universal rule of Pope or Emperor. 


The latter dream was dispelled through the mighty forces set in 


86 In the north, i. e., among members of the Hanseatic League, the consular 
judges were known as aldermen. Like the consuls of the south they represente. 
the powerful merchant guilds or corporations rather than the governments. 
We should remember in this connection that the Middle Ages were still domi- 
nated by the idea of personality of law, and that it was entirely natural that 
colonies or corporations of foreigners residing in a certain quarter of a medieval 
city should be permitted to administer their own law, and that they should 
especially demand these privileges in the Orient. 

On the Medieval Origin of the Consulate, see Bonfils (Fauchille), Nos. 734- 
741; 1 Halleck (Baker’s 3d ed.), 369-70 and note; 21 Holtzendorff in Handbuch, 
§ 77; 2 F. de Martens, Traité § 18; Hautefeuille, Histoire, 95 ff; 2 Mérignhac, 
Traité, 314 ff; 2 Nys, Droit Int., 396-400; 1 Oppenheim, § 419; 24 Pradier- 


Foderé, Traité, Nos. 2036-2043. 
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motion by the Renaissance and the Reformation, and the evils of 
disorder and disorganization were largely overcome through the rise 
of the modern states-system of Europe, which was based on the ideas 
of the absolute territorial sovereignty of princes, the legal equality 
of states, and the maintenance of a balance of power or equilibrium 
of forces between them. 

The main agents in this reorganization of Europe were the cities 
of Italy, the dynasties of France, England and Spain (more particu- 
larly Louis XI, Henry VII, and Ferdinand of Aragon),** and the 
system of resident embassies which was established first in Italy ** 
from the thirteenth to the fifteenth centuries, and later (during the 
sixteenth and seventeenth centuries) in Western Europe. The idea 
of the balance of power and equilibrium of forces also found its first 
modern application in the interstate relations of the leading Italian 


87 These “three magicians” (as Bacon called them), whose reigns fall within 
the latter half of the fifteenth century, all contributed powerfully to the develop- 
ment of that royal power which resulted in the destruction of feudalism as 
a political force, the unification and nationalization of the state, and the estab- 
lishment of the modern states-system of Europe. The main “ organizers” of 
European diplomacy appear to have been Ferdinand of Aragon, Louis XII and 
the Emperor Maximilian at the close of the fifteenth century. See 2 Hill, 
History, p. 309. 

88 The researches of Nys (see especially his Origines, ch. 14) and others 
have rendered earlier accounts of the origin of European diplomacy almost 
worthless. The system of permanent resident embassies was unknown to an- 
tiquity. It originated in Italy (Venice taking the lead) in the thirteenth 
century. In the fifteenth century the Italian cities had permanent representa- 
tives in Spain, Germany, France and England. These states maintained simi- 
lar relations with one another in the sixteenth century, but the system of 
resident embassies cannot be said to have been generally established throughout 
Europe until the age of Mazarin, Richelieu and Louis XIV in the seventeenth 
century. The terms “ diplomatist ” and “diplomacy” did not come into general 
use, however, until the end of the eighteenth century. 

On the origin of European Diplomacy, see especially in addition to Nys, cited 
above, Baschet, La diplomatie vénitienne; Bonfils (Fauchille), No. 656; 1 Calvo, 
§ 392; 2 Fiore, No. 1177; 1 Flassan, Histoire (1811), passim; SHill, History 
of European Diplomacy, vols. I & II, passim, more particularly I, ch. 8, ad fin, and 
Il, chs. 2, 4, and 7; Holtzendorff in 1 Handbuch, § 83; Krauske, Die Entiricke- 
lungder Stéindigen Diplomatie (1885); 1 Maulde-la-Claviére, La diplomatie au 
temps de Machiavel; 1 Oppenheim, §§ 358-59; 23 Pradier-Fodéré, Traité, Nos. 
1231-36; ibid., 1 Corps Diplomatique, 203-214; 1 Rivier, 431. 
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cities in the fifteenth century,*® and was later applied in the larger 


tield of general European polities.”° 


The Peace of Westphalia 

The actual existence of a secular community of states in Western 
Europe Was first fully revealed to the world by the Treaties of West- 
phalia — the work of the Congress of Catholic and Protestant states 
which met at Miinster and Osnabriick in 1644-48."' This peace, 
which marks the close of the Thirty Years’ War and the establish- 
ment of the modern European states svstem on a solid basis, recog 
nized the equality of the Catholie and Protestant confessions in Ger- 
many, and the independence and legal equality of the states (inelud- 


ing the 355 sovereignties of Germany) of Western Christendom, 


whether Catholic or Protestant, monarehial or republican.** 
Amos S. ILersiuey 


s9 7. e., Venice, Florence, Milan, Naples and the Patrimony of St. Peter. It 
was especially applied by Lorenzo de Medici. Italy also seems to furnish us 
with the first example of the modern state, viz., the centralized administration 
of Frederick II in southern Italy and Sicily in the thirteenth century. See 
Burekhardt, The Civilization of the Renaissance (Eng. trans. by Middlemore), 
p. 5. Cited by Nys, Origines, p. 166. 

90 Evidences of the application of this idea may be found in the policy of 
England and France during the sixteenth century, but the balance of power 
can hardly be said to have been established as a European system prior to the 
latter part of the seventeenth century. It was first formally and _ officially 
recognized by the Peace of Utrecht in 1713. 

On the origin of the system of “ European Equilibrium,” see Nys, Origines, 
ch. 8; 2 Hill, History of European Diplomacy, passim, particularly, 158, 238, 
294 ff. 

%1In the negotiations at Miinster and Osnabriick all the leading European 
Powers were represented, except England, Poland, Muscovy, and Turkey, viz: 
the Papacy, the German Empire, France, Spain, Sweden, Venice, Denmark, 
Portugal, and the States-General of Holland. The various German States and 
the Dukes of Tuscany, Savoy, and Mantua also sent delegates. The Swiss can- 
tons were represented through the good offices of the French and included in 
the general pacification. The independence of Holland was also recognized. 
England and Poland were included in the Treaty of Osnabriick as allies both 
of the Emperor and Sweden. These details are taken from Bernard’s interesting 
essay on “ The Congress of Westphalia” in his “ Lectures on Diplomacy,” 11, 
ch. 7 ad fin. 

92 Of these 355 German States whose sovereignty was practically (though not 
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theoretically) recognized by the Peace of Westphalia, “150 were secular states 
governed by hereditary monarchs (Electors, Dukes, Landgraves, and the like), 
62 were free city states, and 123 were ecclesiastical states governed by Areh- 
bishops and other church dignitaries.” 1 Oppenheim, p. 60. 

93 On the so-called International Law of Antiquity, see especially 1 Alcorta, 
Cours, ch. 6, see. 1; Bender, Antikes Vilkerrecht (1901); Busolt in Mueller’s 
Handbuch, 1V, 1, §§ 54-76; Chauveau, /ntroduction (1891), § 12; Cybichowski, 
Das Antike Volkerrecht (1907); Egger, Les Traités Publics ches les Grecs et les 
Romains (1866); %Greenidge, Handbook of Greek Const. History, ch. 3, § 2; 
tibid.. Roman Public Life, ch. 7; 1 Hermann, Griechische Antiquitdten, §§ 
9-14: £1 Holtzendorff in Handbuch (1885), §§ 40-64; ZLaurent, Etudes sur 
UHumanite (1879-80), vols. I, Il and Ill: Leseur, Introduction, §§ 33-38; 
Miller-Jochmus, Geschichte des Volkerrecht im Altertum (1848); 2Phillipson, 
Int. Law and Customs of Ancient Greece and Rome in 2 vols. (1911); Seala, 
Die Staatsvertrage des Altertums (1898); 2 Schoemann, Griechische Altertiimer, 
1-123; 21 Walker, History of the Law of Nations (1899), 20-64; Wheaton, 
History of the Law of Nations (1845), Introduction. 

On the /nternational Law of the Middle Ages, see 1 Alcorta, Cours, ch. 6, sec. 2; 
Chauveau, Introduction, § 13; Hosack, The Rise and Growth of the Law of 
Nations (1882), chs. 2-7; $1 Holtzendorff in Handbuch, §§ 65-84; ZLaurent, 
Etudes, vols. IV-X, passim; Leseur, Introduction, §§ 38-54; ZNys, Les Origines 
de Droit Int. (1894); ibid., Etudes de Droit Int. (1896 and 1901), in 2 vols., 
passim ; 21 Walker, History, 79-201; Ward, Enquiry into the Foundation and 
History of the Law of Nations (1795), in 2 vols. (still useful). 

The historical chapters in treatises of international law are for the most 
part either slight or practically worthless in the light of our present knowledge. 
Among the exceptions are Bonfils, Calvo, Despagnet, F. de Martens, Nys, and 
Wilson and Tucker (the best of the brief sketches). 

On the jus gentium, see 1 Austin (Campbell’s ed.), §§ 109-10, and vol. TT, 
Lect. 31, §§ 791-825; SBryce, Studies in Jurisprudence, 570-86, 753-4; Carlyle, 
Mediaeval Pol. Theory (see index); 2Clark, Practical Jurisprudence, ch. 14; 
Duning, Political Theories, Ancient and Mediaeval; ibid... From Luther ta 
Montesquieu, passim; Holland, Jurisprudence (10th ed. in 1906), 34-35; 1 Holt- 
zendortf in Handbuch, § 64; Karlowa, Rom. Rechtsgesch, § 59, pp. 451-58; Maine, 
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SANCTIONS OF INTERNATIONAL ARBITRATION 


It has always been urged, both by sceptics and by believers, that 
the test of the practicability of international arbitration stands on 
the question of sanctions. And vet, by a striking inconsistency, the 
same authors who agree on the primordial importance of this problem 
have constantly failed to resolve it. In fact they have hardly ever 
ittempted to explain its terms. 

In spite of my reluctance to quote my own work, I am obliged to 
say that the only book ever devoted to this one great problem was 
my comprehensive treatise on “ Sanctions of International Arbitra- 
tion,” the French edition of which appeared in 1905,’ with a preface 
by Baron d’Estournelles de Constant. President Roosevelt, whose 
great energies and high statesmanship were then devoted both to 
the negotiations of the Peace of Portsmouth and to the preparation 
of the program of the Second Hague Conference, courteously per- 
mitted me to dedicate the book to him, and therefore I dare say that, 
though the study of all the great European authors who, since 
Grotius, have led the Wav to the present state of international law 
was my constant guide, I did not lack of American inspiration. 

Since then some further progress has been made. More than one 
ot the new Hague conventions of 1907 mark an approach to logical 
and rational solutions of the problem. Other useful elements are 
to be found in more recent international documents, such as the 
Declaration of London, in spite of al] the fierce disputation aroused 
by it. So that I venture to say that if the problem is not yet solved, 
we already have the key to its solution, and it lies in our power to 
make the best use of this key for the greater benefit of humanity at 
large as well as of each of our respective countries. 

In this short article the whole question can not be completely 
reviewed, but I will at least attempt to show its principal features, 


1 Les Sanctions de l’Arbitration International, 432 pages (Paris: Pedone édit.). 
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the aspects of which display the greatest variety. There are, 
assuredly, moral, political, juridical, economical and criminal prob- 
lems involved in the more general and comprehensive one of 
* sanctions,” and therefore | beg, so that my demonstration may be 
very clear, if not absolutely complete, to study separately each of 
these various features. 


I. MORAL FEATURES OF THE PROBLEM 


Such high-minded men as Elihu Root? and Evans Darby,? our 
indefatigable colleague of the Peace Society, rely entirely upon the 
moral sanctions implied by the mere power of public opinion, con- 
sidered more as the consensus of national feeling — within the area 
of the nation or of the nations concerned in any particular case of 
arbitration — than as the moral pressure and public condemnation 
of neutral governments and neutral people at large. Any interna- 
tional award must be expected to be complied with by the simple 
fact of this “decent respect to the opinions of mankind” ap- 
pealed to by the American declaration of 1776, independently of 
any physical enforcement by way of compulsion, political interfer- 
ence, economical boycotting or judicial penalties. More and more 
international intercourse creates in each nation a true want of con- 
formity to the common standard of international rights and duties, 
the primordial principle of which is entire submission to the awarded 
sentence. Since, up to now, no international judgment has been 
possible without a previous agreement of all the parties in litigation, 
in the form of a compromis designating both the points in litigation 
and the names of the arbitrators, it would be inconceivable that a 
nation having consented to such a compromis should have so little 
regard for its own good faith as to withdraw its consent as soon as 
the sentence is passed. Such conduct would so weaken its inter- 
national standing as to cause nations to view with suspicion any 
compacts to which it is a party and to hesitate to conclude treaties 


2 The Sanction of International Law. — Presidential address before the second 
annual meeting of the American Society of International Law, 1908. 
3 International Tribunals, London, 1904, p. 750. 
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with it, the solemn signature of which may prove meaningless. It may 
be that, in the future, states shall receive a right of direct citation 
enabling them to summon another Power before the Hague court, an¢ 
obtain perhaps a judgment by default without the previous agree- 
lient just referred tot. Even under this new system of procedure, 
any obstinate refusal to comply with the award would put the law- 
breaking nation in a position of such moral isolation that all inter- 
nitional intercourse would become impossible. This is so true that, 
generally speaking, it may be said that not one of the sentences 
aiready pronounced by international arbitrators has vet met with an 
insuperable resistance from the condemned party. Even in the 
famous Alabama case, when public opinion had been aroused in Eng- 
land against the American rights, the £3,000,000 awarded to the 
United States were punctually paid by the British Government. 
Elihu Root points out,® and rightly, that part passu with the break- 
ing down of isolation, the standards of international conduct are 
becoming higher. This building up of standards will get more and 
more complete by the ethic progress daily verified in government and 
diplomatic deeds, and especially by the wide spreading in the Chris- 
tian nations of international righteousness for which Dr. Evans 
Darby makes such an earnest and convincing appeal.® The greatest 
iinpulse to obedience springs from love, and, so far as the increasing 
influence of Christianity enlarges the springing of love, between 
nations as between individuals, it leads us to this supreme condition 
of being where sanctions themselves become useless, because the spirit 
that is in us lifts us above all want of coercion. The characteristic 
of moral sanctions would then be that the best of all is the one that 
is so binding of itself that the very necessity of a threat or of a legal 
provision seems not to be required. The ideal of law is, assuredly, 
to render itself unnecessary. But, as said Emerson, * Love as the 
basis of a state has never vet been tried,” and, though we hope for a 
better future, we can not vet flatter ourselves to be guided, in inter- 


4 (Cf. the author’s article Right of Direct Citation in International Conflicts, in 
Yale Law Journal, March, 1908, p. 365. 

5 Loc. cit., p. 9. 

6 Loc. cit., p. 764. 
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; ational matters, by the restraints of morality only. Therefore, with- 
out overlooking in the least the “‘ naked power of love” and its holi- 
ess, we may believe it to be proper to secure means of coercion 
against law-breakers. Though all the instances of international arbi- 
tration which have occurred in the past have been favored by the 
cood will of the Powers concerned, it is a mere fact of prudence to 
-cek for a guarantee in case of any resistance. When arbitration 
shall be applied to more important cases than in the past and great 
national interests involved by the litigation, it may be that the con- 
demned state will require some ruling, and this ruling ean be afforded, 
in spite of all the other ways of coercion, which will be further re- 
ferred to, by the operation of moral sanctions whose effectiveness is 
shown by all the records of the past. Even before the dawn of 
Christianity, the dread of remorse was the strongest tie binding men 
and nations to their respective duties. As said Juvenal,? 


Prima hie est ultio quod se 
Judice, nemo nocens absolvitur. 


And when ancient Rome was superseded by the pontifical power, a 
constant awe kept both kings and statesmen in a continual respect of 
the ecclesiastical sanctions to which any break of the international 
laws of that time left them always exposed. For centuries the Pope 
remained the only arbitrator of the world. His arbitrations were 
more often carried out under the guise of diplomatic interferences or 
political demands than under that of impartial judgments, but his 
scntences, whatever they were, appeared to be supported by the right 
of excommunication and interdict, and we know, by the example of 
lienry IV., who knelt upon the snowy ground at Canossa_ before 
Gregory VII., how heavily such sanctions could weigh upon a rebel. 
That such sanctions were merely moral and religious is shown by the 
Roman doctrine, in consequence of which the Pope, in spite of his 
paramount rights, only took up cases of international litigation when 
it could be proved that some kind of sin had been committed. Non 
de feudo sed de peccato, say the medieval authors. Cnce the offender 


7Satyr XIII, v. 2 and 3, 
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was convicted of sin, the Pope, minor Deo, major homine, was be- 
lieved to act within the scope of his ecclesiastical duties, applying to 
himself the words of St. Paul: Si angelos judicabitis, cur non et 
secularia? This is how the Papaey got to rule the world according to 


the Latin verse engraved upon the seal of the golden Bull: 


* Roma caput mundi, regit orbis frena rotundi.” 


Since the days of the Reformation, it does not seem likely that 
international arbitration has much support to expect from the Roman 
pontiff. Yet it must be recalled that after the very successful arbi- 
tration of Pope Leo XIII., in the affair of the Caroline Islands, 
many serious appeals have been made in favor of the restoration of 
the international attributes of the Pope as the world’s arbitrator. 
Such suggestions are not only to be found in the writings of Catholic 
authors, such as MM. Jules Lacointa,® de Mougins-Roquefort,’ Mel- 
chior de Vogué,'® Baron d’Avril' and Abbé Defourny,'* all dis- 
ciples, more or less faithful, of Joseph de Maistre,’* but also in the 
writings of Protestant believers, namely, David Urquhart.’* A reso- 
lution in the same sense was even moved before the House of Lords 
the 25th July, 1887. We may venture to say that if, as Father 
Elliot suggested at the congress of religions at Chicago, in 1893, a 
general crusade against war was started by a union of all the Chris- 
tian churches, any peremptory reproof from such a universal and 
inter-denominational union would realize a kind of moral sanction 
which the whole world’s opinion would certainly make effective. 

Some attention must also be paid to the guarantees formerly pro- 
vided by oaths. In ancient times “opxia repvev” was the proper 
expression to use in concluding a treaty. Men were so faithful to 


8 Preface to the French translation of Count Kamarowsky’s book, “An Inter- 


national Tribunal.” 
9La solution juridique des conflits internationaux, p. 113 et sec. 
10 Spectacles contemporains, p. 25. 
11 Rapport au Congrés Catholique de Lille, 1886. 
12 Report at the London Peace Congress, 1890. 
13 Du Pape (Lyon, 1809), Liv. II., ch. V. 
14 Appeal sent to Pius 1X. in 1869. in favor of the restoration of international 
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their own words that when these words were uttered with symbolic 
imprecations a violator would have been expected to be immediately 
struck down by Divine wrath.!® Though all kind of swearing is 
contrary to Christian doctrine,'® the Roman Catholics have made a 
great use of oaths in international as well as in municipal or in pri- 
vate matters. Such compacts as the Treaty of Madrid, in 1526; 
the Treaty of Cambrai, in 1529; and the Treaties of Cateau Cam- 
brésis, 1559; Miinster, 1648; Pyrenees, 1659; Aix, 1668, and 
Ryswick, 1697, were concluded under the guarantee of a solemn 
oath. The last example of such a proceeding was the alliance sworn 
in the Cathedral of Solothurn, in 1777, between France and Switzer- 
land. Assuredly, a modern man’s word, should he be a king, a diplo- 
mat or a statesman, ought to be reliable, independently of any sym- 
bolism. If arbitration was dealt with in the same spirit that made 
Regulus go back to Cathago, where the most cruel torments awaited 
him, so as not to fail in his promise, no sanction would be needed. It 
is not a matter of great credit for our times that the statue of Good 
aith, which was earefully kept in the Temple of Jupiter, should be 
turned out from the foreign offices of so many countries. The 
enforcement of international arbitration requires that the people 
should be taught again that ** Just appreciation of international rights 
and duties,” claimed by Elihu Root,!* that will lead them back to a 
peliey in which yea shall mean vea and no shall mean no. Truth- 
fulness at whatever cost, in spite of any oath, — that must be the test 
of our national and international worthiness. As long as nations 
are untruthful they have no right to complain of international enmity 
or war. They have just as much peace as they deserve. I would 
willingly transpose, for modern times, the words of Cicero: “ Qua 
pena ab diis immortalibus perjuro, hac eadem mendaci constituta 
cst.” Yet, if throughout the world there are still people who do not 
believe they are bound to truthfulness, so long as no oath has been 
solemnized, it may be useful to proceed with them according to the 


15 Coleman Phillipson: The international law and custom of ancient Greece 
and Rome, vol. I., p. 394 et seq. 

16 St. Matthew, ch. V., v. 34 et seq. 
17 Loc. cit., p. 13. 
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old symbolism. William Penn, however, did away with this in his 
treaty with the Indians, and he was right. 

The actual feature of moral sanctions is to be found in section 37, 
§ 2, of the Hague convention of 1907 for the settlement of interna- 
tional disputes, according to which recourse to arbitration implies 
the moral obligation to comply with the award. There is, in inter- 
national procedure, a kind of litis contestatio, as the Romans said, 
vvhich transforms the right to judge and the duty to let one’s self be 
judged into a common duty of complying with the sentence passed. 
The logical relationship between the two parts of the procedure binds 
the party who has been fair-player in the first part, to be fair-payer 


in the second. 


II. POLITICAL FEATURES OF THE PROBLEM 


Political interference, by neutral Powers, has often proved to be 
the best way to stop a war or to prevent one. It may also be the best 
sanction of an arbitration, when exercised by Powers whose action is 
of great moment for the reluctant. The only objection to such an 
interference can be raised by those who would falsely mistake it for 
a derogation to the principle of non-intervention accepicd by the 
peace party '® in every country since the famous declarations of Lord 
Castlereagh in 1821, and President Monroe in 1823, and praised so 
enthusiastically by men like Richard Cobden '® as a triumph of true 
liberalism. No confusion must be allowed in such a matter. Neutral] 
Powers can interfere in favor of an award without over-stepping the 
law of non-intervention, whilst, on the other hand, the application of 
this law can lead to anything else than peace and justice. Let us not 
be slaves, nor dupes, of mere words. When President Cleveland, in 
1895, relied upon the principle of non-intervention so as to be able, 
by a strange inconsistency, to interfere himself between Venezuela 
and Great Britain, he marked no progress on the way to interna- 
tional justice, since the arbitration agreed upon was settled by a 


18 London Peace Congress, 1851, 5th resolution. 
19 The Life of Richard Cobden, by John Morley, p. 914. 
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tribunal in which two arbitrators sat for the United States, who were 
not a party in the case, and not one sat for Venezuela, who was the 
only state concerned. If such be the meaning of non-intervention, it 
would be the disowning of every right and duty. One has only to 
compare the land-grabbing policy of President Cleveland, appro- 
priating to his own self the Venezuela claims, and the equitable 
policy of President Roosevelt, who sent, seven years later, the last 
Venezuela ease to the impartial judgment of the Hague Court. 

Fortunately, if a Judaical interpretation of the law of non-inter- 
vention bears such bad consequences, there is an unimpeachable sane- 
tion to be found in a loyal and honest application of political inter- 
ference by neutrals. To be perfect such an interference must, how- 
ever, remain subject to three important conditions: 

Ist. It must never be carried out by one or several Powers acting 
in their own interest. The intervention, we admit, can only be 
plural. I would eall it the veto of neutrals to any proposal of war 
or injustice. Publie order is not the special interest of one single 
uation, but of all the nations at large, and all of them must support 
it by making felt the pacifie weight of their political authority each 
time the law is broken. All nations are parties to the Hague con- 
ventions and must vouch for them. When a sentence is passed by 
the Hague court they are bound to use their diplomatic influence 
against the recalcitrant. 

2nd. To remain a mere sanction, free from all political ambitions 
and plots or intrigues, such an intervention must be limited by the 
specific terms of the sentence passed. No conquest can be allowed 
under the alleged purpose to enforce an award, or with the intended 
design to check a revolution. Intervention must secure the payment 
ot guid jure debetur, and nothing more. The fact that the action 
would be earried out by a majority of neutral Powers ought to be the 
hest proof of its disinterestedness. 

3rd. Political interference should only consist in diplomatic pres- 
sure, without any appeal to arms. International intercourse has be- 
come so interwoven and interdependent that it does not now require 
war nor threats of war to cause a serious disturbance of it in one 
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quarter to be felt in other quarters. Norman Angell 7° and Novicow 7! 
have shown in their last books how diplomacy can be helped and 
guided by the simple evidence of the international ties of trade, credit 
and banking which are such that the public exchange in each country 
‘s immediately affected not only by rumors of war concerning that 
particular country, but also by any disturbance occurring in other 
parts of the world. The Bourse of Paris, the Bank of England and 
Wall Street can not be indifferent to each other, and a mere allusion 
by diplomats to any probable risk of war would be so well and quiekly 
understood by all business men and would have immediately such an 
effect on the rates of public loans and private discounts that the 
sanction of bills would be more efficacious than the sanction of balls. 

The political features of the problem are not confined to this only 
resource of diplomatic interference. By the slow evolution of time 
and by increasing economic necessities, nations are getting closer and 
closer to the dawn of federation, and there is no doubt that, between 
federated states, it is so much more to the interest of every one of 
them to preserve their political links than attempting to secede, that 
each state would prefer to submit to any award than run the risk 
of a secession. It is a fact that each of the two mode] federative 
democracies of the world, the United States and Switzerland, has 
overcome, in the course of the nineteenth century, an attempt at 
secession which would have broken up any of the military monarchies. 
After both these crises the federal link proved stronger than before, 
not only because of the defeat of the seceding parties, but especially 
because of the eruel example made by these parties of the dangers 
and evils of secession, and, therefore, of their consequent and com- 
plete compliance with the principle as well as with the fact of federa- 
tion, no more on account of force, but by their voluntary and, hence- 
forth, spontaneous consent. Anti-federal protests, of one kind or 
another, had been made in 1798 by Kentucky, in 1814 by Connecti- 
cut, Massachusetts and Rhode Island, from 1828 to 1830 by Georgia, 
and in 1832 by South Carolina,** but none of these protests had 

20 Europe’s Optical Illusion. 
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led to war. Onee the experience of 1861 had becn had all protests 
ceased, and not one has been recorded in the last half-century. The 
exalple of Switzerland is quite as striking. It was only after the 
foolish attempt of the Sonderbund, and the war it involved, that the 
Helvétic confederation could adopt its constitution of 1848 with the 
general consent of all those whose objections had been overcome by 
their costly experience in finding out what secession really meant. 
If membership in a federation is a mrivilege that a state can not 
do without after having once enjoyed it, a simple threat of exclusion 
trom the federation would act as an adequate sanction in most cases. 
Lentham, in his * Essay on International Law,” proposed a kind of 
international outlawry against reluctant states. It is not to Ameri- 
can readers that the advantages of federation require to be proved. 
Montesquieu, Toequeville and Bryce have eloquently praised them. 
More recently men like Charles Secretan ** and Michel Revon ** have 
shown that federalism is, for the European states and for others, 
still the logical and final step to be taken after their long and painful 
contlicts. Federation means security for all nations, both large and 
small, and economy in publie expenses and freedom from all the inter- 
national servitudes of the present day and of the past. What nation 
would not dread to be exeluded from the very best conditions of its 


liberty and well-being ¢ 


Ill. JURIDICAL FEATURES OF THE PROBLEM 


There are such analogies between private law and public law that, 
notwithstanding all the care we may take not to allow any confusion 
between the two systems, we may find in private law many sanctions 
which are apt to be transposed into an international code. We know 
from ancient history that the Greeks and Romans had already begun 
to assimilate the sanctions against individuals and the sanctions 
against nations. What was the institution of hostages if not a trans- 
position into international law of the personal bails of private law ? 
Coleman Phillipson *° tells us in vivid terms when and why hostages 


23 Les Droits de ’Humanité, conclusion. 
24 L’Arbitrage International, p. 525. 
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were given, how they were chosen and how they guaranteed the inter- 
national law of the time in securing the fulfilment of the agreements 
made. In modern times we still find hostages used in the eighteenth 
century, when two English peers went to Paris as pledges of the 
Treaty of Aix-la-Chapelle; and we find still more recent and painful 
examples of that practice during the Franco-German War in 1870. 
There is no doubt that the use of hostages would still furnish an 
effective sanction. Nevertheless, it is not a sanction that a sound 
doctrine can approve of. First, because the risk that hostages run 
is contrary to the principle of the inviolability of human life; and, 
secondly, because it is contrary to dignity as well as to justice that one 
man or a number of chosen men should act as scapegoats for the rest 
of the community. Vattel admitted the use of hostages,*° but 
Grotius ** and Pinbeiro Ferreira ** strongly opposed it, and we 
believe the latter were right. 

3ut other forms of bails incur no reproach and may be still more 
helpful. Such are the treaties of alliance and the treaties of guaran- 
tee, considered as simple applications to nations of the standing prin- 
ciples of the law of contract. But still more helpful and irreproach- 
able would be true international bailments in the most juridical 
sense of the word. We have known, in financial matters, of many 
international bails. France and England consented to a personal 
security to Greece for her public loan of 1852; they did the same for 
Turkey in 1855. Likewise the great Powers of Europe personally 
guaranteed in 1862 the loan of the Danubian commission. Why 
should not the operation of justice be safeguarded by the same bails 
as the operations of finance? In medieval times some treaties of 
peace were fulfilled under the pledge of men called “ conservatores 
pacis.” These appear in the treaties signed in 1493 between the 
French King Charles VIII and Maximilian, and in 1514 be- 
tween the French King Louis XII and the English King Henry 


VIII. Such personal securities, and, generally speaking, all treaties 
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of bail, are theoretically superior to the so-called treaties of 
alliance or of guarantee. Indeed, treaties of alliance have been 
recorded up to this date as political and not juridical compacts,” 
intended to help the allied party in time of war rather than to 
secure the execution of an award, and when claimed in favor of 
euch a cause, the treaties of alliance actually in operation would 
be said not to have foreseen such a casus federis. On the other 
hand, treaties of guarantee have been meant, even in modern times, 
to secure the constitutional position or the neutrality of a given 
state, and nothing more. They intrude more or less imto the 
personal affairs of such a state and appear as a kind of diplo- 
matic protectorate which is nearly the negation of the sovereignty 
of the protected state.°° and which, in any ease, is reprovable accord- 
ing to the paecitie doctrine, since it rests on foree and not on the 
moral power of right and duty. On the contrary, a treaty of bail, 
such as we understand it, does not endanger the sovereignty nor the 
liberty of the state for which it provides a personal security. The 
bail obliges one nation to pay the awarded fee in case of the failure 
of the condemned party, and nothing more. It is a sanction of 
international arbitration and not a disguised protectorate. The 
great Emperor Frédéric of Prussia used to say that all treaties of 
guarantee were like filigree work, deceiving the eyes of people with- 
out any real strength in them. He could not have said the same 
of treaties of bail, because it is proved that the state who promises 
its personal security has a personal interest *’ in the execution of 
the award, and cares that this award should be promptly complied 
with. It may be that much money belonging to the people of the 
securing state is invested in the loans of the condemned state, so that 
the personal security promised found its real cause in a strong in- 
terest to see the condemned state out of trouble. For this motive, 
or for any other, the personal security can be expected to bear its 
effects as punctually as the financial guarantees provided to poor 
states by richer states who are afraid to see them go into bankruptcy. 
29 Funck-Brentano et Albert Sorel, Précis du Droit des gens, 3d edit., p. 250. 
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When a state signs a treaty of guarantee it is obliged to make the 
guaranteed state keep its promise, but not to pay in its place. This 
may lead to a war and to no execution, either before or after. On 
the contrary, the state which signs a treaty of bail obliges itself to 
pay if the condemned party does not. This means immediate execu- 
tion without any cause of war.** — That is why it deserves to be called 
a sanction. 

The juridical features of the problem appear still more clear since 
the Hague conventions of 1907. Section 3 of the compact concern- 
ing the rules of war on land charges for the first time a pecuniary 
obligation on the belligerent who would break these rules. This 
obligation involves the responsibility of the state for any misdeeds 
cf its soldiers, so that henceforth the inviolability of private property 
in war is not a mere fiction. The victims of the violation of an 
armistice were already entitled to an indemnity by section 41 of the 
rules annexed to the convention of 1899. The same sanction will 
now apply to all victims of acts of booty, to prisoners ill-treated, to 
combatants wounded by poisoned arms, to spies condemned without 
a previous trial, and so forth. 

The procedures of seizure and attachment can often be used as 
juridical sanctions in international matters. Why should it not be 
possible to seize any dividends due to shareholders of the condemned 
state? Such an attachment would certainly create amongst the 
people of that state a sudden burst of opinion against their govern- 
ment, and the resistance to the award would therefore be overcome. 
This suggestion is all the more specious for since the [lague Con- 
ference of 1907 there is the right to seize the merchant vessels of an 
enemy which have not left the ports in the prescribed time. More- 
over, since the proposal of Hlorace Porter has obtained the enact- 
ment of so much of the Drago doctrine, by which a state which has 
not refused arbitration can, until a sentence has been passed against 
it, leave all its foreign shareholders unpaid, without incurring any 
risk of war, what serious objection could be made to a state in favor 
of which a sentence has been passed, and whose good faith and rights 
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wre therefore evident, attaching not all the dividends due to foreign 
creditors, but only that part of them which may be due to the share- 
holders belonging to the delinquent state’ In the tirst hypothesis 
the debtor in arrears may be quite in the wrong, and yet he is now 
protected against any immediate risk of war. Why should not a 
similar treatment be granted to a party whose rights have been ascer- 
tained by a regular court of justice? This would truly be an irre- 
provable sanction, subject only to indemnity from the delinquent 
state to its own people whose private property would have been 
endangered or temporarily attached by the fact of an act of their 


government, 
Le ECONOMICAL FEATURES OF THE PROBLEM 


We have already alluded to the growing power of credit and to 
the international character of balance sheets in every important busi- 
ness. This situation establishes such a solidarity between all the 
markets of the world that any event causing a fall of prices in one 
jlace produces instantly the same effeet everywhere. War between 
the United States and any other Power would at once raise the price 
of cotton over the whole world. The amount of charcoal bought by 
England for the wants of her navy during the Anglo-Boer War made 
the cost of fuel ruinous for poor people in the most distant village. 
The liability of merchant vessels to capture makes every ship-owner 
pay insurance premiums out of proportion to his own risks, but pro- 
portionate to the average risk encountered in wars in which his own 
nation never was engaged. Moreover, as the worthy president of 
Leland Stanford University, David Starr Jordan, very aptly shows,** 
there is not only, preceding war, a close solidarity between the con- 
lemporary men of one single generation, but even between the sue- 
cessive generations born long after a war. As Benjamin Franklin 
said, the bill comes later, and it is the sons and grandsons of the 
belligerents who have to pay for the folly of their forefathers. Each 


war having, by a reverse selection, chosen for the battle host the 


strongest and ablest men, the next generations are the issue of the 
weak left at home. 


33 The Human Harvest. 
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No property is still completely private nor purely national. Every- 
thing a man or a nation calls his or its own is more and more impreg- 
nated by collectivism and internationalism in this sense — that every 
ownership depends on the wish and will of the community at large to 
purchase or to sell and on the prices that this wish and will create and 
rule. Political economy rests on psychology, since what I call yours 
or mine may fall to naught if nobody wants it, or be considered as a 
fortune if everybody desires it. The test of value is in desirability, 
but since international intercourse has made every market open to 
ternational buyers and sellers, desirability itself depends on inter- 
national desires. Mines, railways, ship companies, factories and 
business offices are more and more held by stock companies; private 
property is nothing more than a share in a collective business, and 
as all stock companies belong to shareholders scattered throughout 
the world, every private property has got to be international. This 
is not only true of movable property, but also of immovable land 
owning, for what is the value of the soil without its produce, and 
What is the value of the produce if not the rate of wheat, hay, wine 
or cotton throughout the whole world. All kind of property must 
therefore be called international. 

Now what is the sanction of international law to be drawn from 
such indisputable facts? A careful discrimination is necessary. 
Too many people believe, as soon as political economy is concerned, 
that no better sanction could be thought of than boycotting the prod- 
uce, and, as a general rule, all exportations of the unwilling state. 
Such a sanction may be practicable sometimes when the foreign trade 
of that state is of such a kind that the other nations can stop com- 
mercial intercourse with it without any inconvenience to themselves. 
But the increasing international character of trade and industry will 
more and more render boycotting impossible. The placing of an 
embargo upon the purchase of needed products amounts to two-fold 
self-punishment, first because we would remain deprived of necessary 
articles, even perhaps of raw material, without which our own in- 
dustry could not thrive, and, secondly, because importations are 
always paid for with exportations and our unwillingness to buy 


results in an impossibility to sell. It must also be added that in a 
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time when the progress of international law consists in limiting all 
conflicts to governmental concerns, and putting the individual out 
of their sphere, boycotting would be all the more inconsistent with * 
modern doctrine, since it is intended to make the individual pay for 
the faults of the state. 
But, apart from this doubtful sanction, political economy shows 
us other ways of enforcing an award. The most simple and natural 
+ of these ways would be to take no share in the war loans of the 
recalcitrant. Unfortunately, the easiest solution of a problem is 
eften the last to oceur to the human mind. It is strange that so 
lnany uations furnish to their enemy the worst of his weapons in 
providing him with the money to beat them. The Hague Confer- 
ence in 1907 was surely mistaken when it decided, by sections 7 and 
18 of the convention on the rights and duties of neutral Powers in 
case of war on land, that it would not be a violation of neutrality to 
sell weapons to a belligerent or to participate in his wer loans. 
Strong protests have already been made against such a false notion 
of neutrality. But when a neutral Power forsakes its duty by pro- 
viding such help to a belligerent it acts from motives of speculation 
and seeks its own interest in the good price for the weapons sold or 
the high rate for the invested money. However guilty such con- 
duct may be, we can not call it insane, On the contrary, it is not 
only culpable, but downright folly on the part of a state to serve 
the worst purposes of its enemy. We know how Europeans have 
armed Japan against themselves and what endeavors they are making 
to accomplish the same result with China. Some such remarks 
might also be made with reference to certain European states amongst 
themselves. Are we still to witness a nation go to court, plead its 
own good cause, win the case, and then, after the sentence is passed 
in its favor, and the other party resists the award — give to that 
party all the material and pecuniary means it requires to carry on 
its resistance? The worst of all internationalisms is the interna- 
fionalism of war fitters, and there would be no prospect for a wide 
application of arbitration if publie opinion were not prepared to 
oppose war fitters by prohibiting the issue of war loans and the pur- 
chase of war weapons by the nation against which the sentence has 


been passed. 
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Another sanction suggested by political economy might consist in 
the previous pledging of certain public receipts of the contending 
' Powers as security for the future execution of the yet unknown 
and perhaps unforeseen award. We know certain public receipts of 
Turkey, Venezuela and other indebted states are regularly pledged to 
the payment of their creditors. It would be an easy thing to agree 
when the compromis is signed, that each of the litigants shall 
lodge in trust receipts of the same kind, such as the custom duties 
of an important harbor or the revenue of tobacco, stamps or tele- 
graphs — which receipts are to answer for the execution of the award. 
If such a sanction proved to be practical, it would logically lead to a 
still better one. Why should not a disputed territory be lodged in 
trust and put under the care of a sequestrator during the lawsuit as 
well as a sum of money or a definite class of public receipts? We 
know many cases of military occupation of territories after the end 
of a war until the complete execution of the treaty of peace. After 
the treaty of Frankfurt the Germans remained in some of the French 
provinces until the whole indemnity promised to them was paid. In 
1895, Wei-Hai-Wei was kept by Japan as a guarantee of the execu- 
tion of the Treaty of Simonoseki. Likewise, after the war of 1897 
between the Greeks and Turks, Thessalia was occupied by the Turk- 
ish soldiers until all the conditions of the treaty ot peace had been 
tulfilled. There is no reason why such sanctions should be less 
efficacious as guarantees of an arbitration than as guarantees of a 
treaty, and since they have been called wise when applied to the 
demands of diplomaey, whi should they be called foolish or be looked 
at with derision when they are asked as security for the writs and 


orders of international justice ? 


V. CRIMINAL FEATURES OF THE PROBLEM 
Sanctions do not only consist of guarantees but also of penalties, 
and these may become necessary when the resistance to an arbitration 
is not only the effect of ill-will or bad feeling on the part of the 
condemned state, but has been caused by a personal offense, fraud or 
forfeiture committed by one or more of this state’s officials. Every 
one knows how Bismarck made the war between France and Germany 


? 
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unavoidable by falsifying the famous dispatch of Ems. If a similar 
forgery should be committed by a statesman in order to counteract 
an arbitration, it is clear that a criminal sanction would be justified. 
A penalty would likewise be necessary against the statesman who 
would be convicted of having prepared some low and shameful 
intrigue, such as the Jameson Raid, in order to prevent the execution 
of an award. Tlowever high the standards of international policy 
imay become, we shall always have to contend with treason, not only 
on the part of the unscrupulous statesman, but also on the part of the 
better class who, deceived and misled by jingoistic fanaticism, may 
believe it to be both a moral and a patriotic duty to stand for their 
country, either right or wrong, and to oppose, by any and all means, 
a sentence of impartial justice passed against it. Treason does not 


always consist of determinate deeds; we ean tind it slvly creeping 


into diplomatic negotiations and choosing — whatever question or 
answer has to be uttered — those very words which are likely to cause 


a misunderstanding. It is said that France and the United States 
were once brought to the verge of a diplomatic difficulty because, in a 
dispatch of the French foreign oftice, the French verb demande, 
which means nothing more than “ begs for,” had been translated 
into demands, which was understood in America as an imperious and 
haughty requisition. If the ignorance of a translator can cause so 
much mischief, what must be expected of his deceitfulness? All 
these examples show how necessary some penal provisions may be in 
order to prevent or, even, to punish wilful attempts against the 
authority of international judicature. Section 24 of the Rules of 
War, adopted by the Hague Conference, expressly declares that 
tricks and stratagems of war shall be deemed lawful. There must, 
however, be a limit. A trick may be excusable when it is only an 
allowable demonstration of the skill, dexterity and cleverness of a 
fair plaver, but not when it criminally encroaches upon elemen- 
tary honesty. Virgilius says somewhere that Mars, the god of war, 
drags in his retinue snares and all kinds of hatred. International 
justice ean not drag the same. We must give it another train, and 
though certain falsehoods may have been justified in the eves of 
austere theologians by the examples of Abraham, Rahab or Joshua, 
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we must remember that a pagan poet, Horatius, praised Achilleus for 
having despised the crafty ways of Odysseus. 
Tlle non inclusus equo.”” ** 

As international law progresses, the impeachment of mischievous 
carelessness and idle forgetfulness in the formal decisions of the 
international judicature may appear quite as necessary as punish- 
ment for wilful acts of disobedience or fraud. In municipal law the 
question has already been raised as to whether a cabinet officer is 
impeachable for bad advice. In the United States the question has 
been decided in the negative, unless this bad advice has amounted 
“to a conspiracy with the President to commit an impeachable 
offense,” *° but in England the question has been decided in the 
atiirmative. In France the Constitution of 1793 declared *° that the 
executive shall be held responsible for non-enforcement of the laws 
end for all abuses which he does not denounce. This meant responsi- 
bility for acts of simple neglect. It is therefore quite consistent to 
sav that both wilful and neglectful violation of international judg 
ments should expose the guilty statesman to a penalty. There is no 
need of an enumeration of the impeachable faults. The whole class 
of them can be summed up in one single word: all misdemeanors, 
us the American Constitution compendiously says.** = This very wide 
detinition was sutticient to justify President Andrew Jolnson’s im- 
peachment because of his antagonism to Congress. 

The only ditticulty, once the principle of penal sanctions is ad- 
mitted, is to know by whom they will be applied. Who can be the 
jrosecuting Power’ Who can be trusted with the judgment ¢ What 
shall be the penalties incurred and what kind of procedure shall be 
iollowed¢ It is clear that, in the case of crimes committed from a 
false feeling of exaggerated patriotism, we could not expect an im- 
partial verdict from the national judicature of the delinquent. But 
now that we have the Hague court, no better tribunal could be in- 

34 Lib. IV., ode 6. 


35 James Bryce, loc. cit., Vol. I., p. 91. 
36 Sec. 72. 


37 Sec, XII., §§ 3 and 4. 
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trusted with the judgment of such offenses, and since the great 
Powers appear to be united in the support of that court, it is to them 
that it appertains to ask for the prosecution of any one who has 
caused mischief by breaking the international law. Just as the judges 
of each affair are selected amongst the delegates of Powers having 
no particular interest in the ease, the prosecuting officer would have 
to belong to some independent and neutral nation. Prosecution 
would thus remain pure and safe from all charge of being influenced 
hy political ambitions. It would keep an equitable balance between 
patriotism, that supreme form of liberty, and internationalism, that 
supreme form of justice, since it would recognize the sovereignty of 
right and law above the passing sovereignties of physical power, 
-rbitary action and disdainful distrust of justice. It might be useful 
to have the questions of fact previously settled by an international 
jury sitting beside the court. This would give to the impeachment 
a juridical character free from all political influences. 

As to the applicable penalties, it seems that the largest diseretion 
ought to be left to the court. But some restrictions are unavoidable. 
First, capital punishment ought to be set aside as inconsistent with 
the international doctrine of which inviolability of human life is the 
main principle. Secondly, banishment would not be practical, since 
the exiled minister, far from losing his means of being mischievous, 
might get all the more dangerous on account of his dissatisfaction at 
being punished. But, subject to such limitations, the scale of penal- 
ties ought to be fully trusted to the international court. We must 
not be slaves, in this case, of the classical dogma: Nulla pena sine 
lege. This rule is pertect in the limits of a civilized nation, where all 
the citizens are equally sensible to the intimidating effects of a given 
law. But these effects can not be felt in the same way by a minister 
of England, France or the United States, where the standard of 
honor, justice and morality are very near the same, and by a minister 
of Turkey, Persia or Japan, where torture still seems a human pun- 
ishment, and where the delicate and nearly inoffensive penalties of 
our Western States appear like simple jokes. The best proof that 
violation of an international award must be prevented or eventually 
enforced by penal sanctions can be found in the fact that the Hague 
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conferences have already enacted penal sanctions for many other 
kinds of violation of international law. The practice of booty, pro- 
hibited by sections 25, 28, 46 and 47 of the rules annexed to the con- 
vention concerning war on land, is getting to be punished even by the 
national authorities of each country. During the Russo-Japanese 
War the eases of booty that could be proved were submitted to the 
judgment of the court-martial, at least when they concerned the 
stripping of the wounded or of the dead on the battlefield.** — Section 
21 of the Treaty of 1907, concerning the application of the Geneva 
convention to maritime war, declares that the signatory Powers will 
propose to their respective Parliaments the enactment of the neces- 
sary penalties if the existing laws are not sufficient. 

In case of a prisoner’s escape other penalties have been provided. 
Whereas a prisoner can not be punished for his escape after he has 
rejoined his own army and marches again under the protection and 
with the privileges of the flag of his country,”® there are penalties 
for the escaped prisoner who can be recaptured before he has gotten 
back to the shelter of that flag. Indeed, when such a prisoner is 
taken again, he no more appears as a belligerent, entitled to the favor. 
able treatment of a prisoner of war, but as a fugitive, punishable as 
such.*° That is why the Japanese Emperor issued the decree of the 
28th February, 1905, providing penalties for escaped prisoners, 
reaching, in certain cases, capital punishment, and which were to be 
applied by the court-martial. 

The Hague Conferences have also enacted a penalty against all 
individuals who would break the conditions of an armistice.*! As a 
rule, the violation of an armistice is followed by the immediate return 
to war against the law-breaking Power. But such a sanction would 
be unjust in the case of an individual offense, because the whole 
nation can not be held responsible for the mischief caused by the 
fault of one guilty man. This one, and he alone, must bear the 


38 Nagao-Ariga, La guerre Russo-Japonaise au point de vue continental et le 


droit international, p. 384. 
39 Accessory rules, sec. 8, § 3. 
40 Cod. loc., sec. 8, § 2. 
41 Cod. loc., sec. 41. 
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punishment of his wickedness, and that is why a penalty has been 
enacted. 

All these examples show the truth of the statement that the break- 
ing of international law is increasingly coming to be considered by 
governments as well as by leading authorities as a criminal offense 
liable to penal sanctions. That is why the most mischievous of all 
violations of international law — say wilful resistence to a sentence 
passed by the arbitral court — must get to be equally punished by 
an individual penalty against the offender. 


VI. OTHER SANCTIONS 


The subject of the sanctions of international arbitration, so often 
overlooked by the best authors as void of all practical meaning, is, in 
reality, so very large and full of unsuspected prospects that it is 
difficult at first sight to cover the whole ground. After this rapid 
review of the moral, political, juridical, economical and criminal 
features of the problem, or, at least, of some of them, there still 
remain many other sanctions which could be used, if necessary, to 
enforce an award. The peace party must show a marked preference 
for sanctions free from the use of all force, the juridical character 
of which must defy al! political suspicion and even all political 
susceptibility. But if ever misfortune required a stronger hand to 
enforce a given award, there would be other coercive means than war 


to compel obedience. 


REPRISALS AND RETORSION. Modern law can not adopt as its own 
the old theory of reprisals which was not much better than the theory 
of privateering long since definitively condemned, if not completely 
forsaken. We can not admit the principle of eye for eve and tooth for 
tooth in international law any more than in private morals. Therefore 
retaliation can not be defended. But if aggressive reprisals are incon- 
sistent with our doctrine, there are other forms of retaliation which 
may seem irreproachable. For instance, what objections could be made 
to a kind of retorsion depriving the troublesome Power of the right 
of having delegates at the Hague conferences and judges in the 
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Hague court as long as it leaves the disputed award unexecuted ¢ ** 
Once this is admitted — and we may expect it to be sufficient to make 
the affected Power feel as an outlaw — why should not any Power 
having a debt towards the condemned state have the right to keep 
back the money due until the sentence has been fulfilled. Suppose 
England should resist a sentence passed in favor of the United States. 
England is, at the same time, a creditor of Venezuela and insists 
upon payment. There is no legal privity between the two debts 
since the parties are not the same; but there would be no valid ob- 
jection to make to a provision of international law which would 
permit Venezuela, in such a case, to be free from its obligations 
towards England as long as England should not have fulfilled hers 
to the United States. There is a growing solidarity between the 
states that are parties in the Hague conventions. The interests of 
international good order and justice are the same for each, and it 
can not now be said that the judgment concerning one is res inter 


alios acta towards the others. 


Pacrric BLocKADES. Pacific blockades are opposed by some of the 
leaders of the peace party on the ground that, in spite of their name, 
they are not pacifi »at all. They are blockades made in time of peace, 
and therefore acts of war, breaking the rules of peace, so acts of war 
they remain. This judgment is perhaps too severe. Assuredly there 
is great temptation to hostilities in a pacific blockade. But, taking the 
example of the blockade of the Greek coasts in 1886 by the Western 
Powers, which did not injure the life nor the property of any one, 
but simply stopped the maritime trade under the Greek flag, and 
under this flag only, for a certain time, we venture to say that such 
a coercion, considered as an extreme sanction for international arbi- 
tration, is not entirely reprehensible. The strongest argument 
against such a practice could be drawn from the fact that, in a time 
when we are all contriving to get the right of capture abolished in 
maritime war, it is inconsistent to emphasize a sanction which means 
nothing if it does not mean the temporary stopping of the merchant 


42 This was proposed by the Mexican States at the Pan-American Conference 
of 1901. 
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vessels of the blockaded Power. Some authors, who belong to quite 
another party, take advantage of the fact that pacific blockade is 
made in time of peace to suggest that it may be made without any 
previous declaration, since, according to the Hague compacts, war 
alone needs to be declared. It is also argued that if blockades must 
be effective, a pacific blockade must be binding for neutrals.** Such 
a conclusion would be contrary to all our principles, since we admit 
of the stopping of the trade of the blockaded Power only without any 
interference with the commerce of neutrals. The Institute of Inter- 
national Law, at its session held at Heidelberg in 1887,*° acknowl- 
edged that a pacific blockade is subject to previous declaration and 
that it must respect the trade of neutrals. If this were not so, the 
pacitie blockade would be a true siege, stopping all the supplies of 
the blockaded coast, which would be an act of war. Tlowever, pacitic 
blockade, even reduced to these limits, can only be proposed in 
extreme cases. 
% * * 

Having gone thus far, we can conclude that the sanctions of inter- 
national arbitration, far from being scarce and vain, are in reality 
innumerable and effective. The experience of time will show which 
ure, amongst them all, the more practicable. It is our earnest desire 
that none should be ever needed, and that the moral force of public 
opinion, so greatly and excellently emphasized by Elihu Root, should 
aiways make other sanctions unnecessary. In ease of emergency, it 
may not be useless to know that other sanctions exist and might be 
called into being. 

Dumas. 


43 Albert E. Hogan, Pacific Blockade, pp. 32, 34, 70. 
#4 Albert E. Hogan, cod. lec., pp. 53, 63, 72. 
46 Tableau général de |'Institut de droit international, 1893, p. 135. 
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The early Romans had their prefecti pretorio, or military judges, 
afterwards replaced by magistri militum, who exercised a jurisdic- 
tion somewhat corresponding to modern courts-martial and military 
commissions. It is true that there has been much dispute in regard 
to the exact limits of this jurisdiction, as conferred by the laws which 
have been handed down to us, yet its general outlines have been 
pretty well agreed upon. 

In the first place, they had exclusive jurisdiction of all civil and 
criminal causes between soldiers, and over soldiers in all their acts 
assuch. In the second place, they had jurisdiction of all cases where 
the plaintiff or amisior, although a civilian, brought suit or made an 
amistasion before them against a soldier, on the maxim of “ actor 
sequitur forum rei.” Again the same maxim applied to the case 
where a soldier brought suit or made accusation against a citizen 
before a civil court; the prevention in that case prevented him from 
pleading his privilege as a soldier. Nor could he plead this privilege 
in causes instituted against him in civil or criminal courts of ordinary 
jurisdiction before his enrolment as a soldier. So far as the juris- 
diction of the civil courts was concerned, the soldier in actual service 
was considered an absentee, or enjoyed a kind of exterritoriality, 
which compelled the citizen plaintiff or prosecutor to follow him to 

1 The foregoing was found among the papers of General Halleck at his death, 
which occurred at Louisville, Kentucky, on January 9, 1872. The article is in 
the general's handwriting and was prepared probably in the latter part of the 
year 1864, its preparation having been suggested by the number of wrongful 
acts committed in the Northern States, at a considerable distance from the 
theatre of war, by persons having no direct connection with the military service. 
Although these acts had not been given the character of criminal offenses by 
acts of Congressional legislation, they were none the less subversive of public 
order and in the highest injurious to public safety. 

The paper has value as expressing the views of one of the ablest and most 
experienced lawyers in the service of the Government in respect to the embar- 
rassing conditions which confronted the administration of President Lincoln 
during the latter part of the year 1864. GreorGE B. Davis. 
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his own tribunal, which had assigned to it a particular place in the 
army, both on the march and in camp. 

In regard to the jurisdiction exercised by the Roman military 
tribunals, in time of war, over persons and property, not in the 
military service, or belonging to soldiers, whether in conquered or 
occupied territory, or within the limits of the empire, during an 
invasion or civil war, there seems to have been no fixed rule or, rather, 
the rule was varied at different times and made to conform to the 
circumstances of the particular ease, or of the then existing war. 
The general principle to be deduced from the law and history of 
those times, and the discussions of modern commentators, is that 
there should be no wrong without a remedy, and that no crime could 
be committed with impunity; and that, therefore, where the ordinary 
civil tribunals could not, or did not take cognizance of wrongs or 
offenses, the military would do so, both within and without the limits 
of the empire. 

In regard to conflicts of jurisdiction, in time of war, between the 
civil and military tribunals, we have very little information; but, as 
the result of such conflicts and diseussions, we have the established 
maxim or rule “ inter arma leges silent,” or, as pretty liberally trans- 
lated, ** in time of war the civil authorities vield to the military,” in 
other words, this rule was simply a result, or one of the results, of 
the great maxim which, on several occasions, saved the republic and 
the empire, “* sa/us populi suprema lex.” 

After the wars of the Middle Ages, and when the European nations 
had settled down upon a more established system of civii and military 
jurisprudence, we find almost the same line of distinction between 
the jurisdiction of civil and military tribunals as that whieh had 
been observed by the Romans. But, with the advance of civil liberty 
and the recognition of civil rights, the jurisdiction of civil tribunals 
was extended and that of military courts contracted and limited. 

It is not our present object to trace these fluctuations and changes, 
nor even to describe the present jurisdiction of military and civil 
courts in the different states of Europe. We shall allude to them 
simply to explain, illustrate or exemplify the jurisdiction of our own 
courts, and the application of our own laws, in peace and war. 
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It now seems to be an established and well-recognized principle of 
international law that, in time of war, the inhabitants of territory in 
the military occupation of an opposing belligerent are subject to the 
inilitary authority of the conqueror. ‘The government of places or 
territory so occupied is essentially of a military character and de- 
rives its authority directly from the laws of war. It does not result 
from anything in the constitution or laws of the conqueror or of the 
conquered, but directly from the fact of the existence of war and of 
the hostile occupation. The government of military occupation may 
or may not, at its option, supersede the civil tribunals by those of a 
military character. If the former be permitted to continue in the 
exercise of their functions, they are nevertheless subordinate to, and 
may be controlled by the military authority, for the government is 
essentially of a military character. 

The same principles apply to cases of civil war and insurrection, 
so far as regards places captured by or from either of the belligerent 
parties, if the contest be of such magnitude and duration as to give it 
the character of a formal war. 

In all such cases the jurisdiction of the military tribunals of the 
conquering or occupying power over all persons in the places or terri- 
tory occupied is general, and limited only by the will of the con- 
queror. It is not necessary to declare martial law, for it exists as 
a matter of fact. But when it is said that by the law of military 
occupation the jurisdiction of military tribunals is limited only by 
the will of the conqueror, it is meant, not the will of the particular 
commander, but of the conquering state as expressed through its 
constitutional authorities. The will of the United States in such 
eases may be expressed by a law of Congress limiting the powers of 
the Executive and of his military officers and military courts. More- 
over, the powers and jurisdiction of the conqueror must conform to 
the laws of war, and to the principles of right and justice, for there 
is no power which can confer authority to do wrong. 

We will next consider the jurisdiction of military tribunals within 
their own state or territory. This must depend in a great measure 
upon municipal law and therefore varies in different states. But 
underlying this municipal law there are certain great principles of 
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natural right, deduced from the laws of war, and recognized in inter- 
national jurisprudence, which must govern more or less in times of 
insurrection, rebellion or invasion in the particular theatre of mili- 
tary operations, where the jurisdiction of the civil courts is suspended, 
or where their powers are entirely inadequate for the particular con- 
tingencies. In some countries these emergencies are provided for by 
specific legislation, while in others they are left to be determined 
by the more indefinite principles of the laws of war. 

In the jurisprudence of France these conditions of things are care- 
fully defined and provided for: 1st, the state of peace, where all cases 
are adjudged by the civil or military authorities, according to the class 
io which they belong, and the law applicable to the particular case ; 2d, 
the state of war, which may result from invasion or insurrection, end 
may apply to fortifications or to entire districts of country. The 
national guards are then under the military authorities, and civil 
officers, although still exercising their usual functions, must act in 
subordination to the military; 3d, the state of siege, which is equiva- 
lent to the declaration of martial law in England. This may be 
proclaimed in all cases of imminent danger to interior or exterior 
sceurity. During its continuance all the powers with which the civil 
alithority was invested, in respect to police and the preservation of 
order, pass to the military authority, which can exercise them exclu- 
sively, or concurrently, as it may deem proper. To these are added 
certain exceptional powers such as searching private houses, sending 
away non-residents, seizing arms and ammunition, prohibiting pub- 
lications caleulated to incite disorder; and the military tribunals may 
exercise jurisdiction of all crimes and offenses against the security 
of the state, the constitution, or public order, committed by persons 
in or out of the military service. 

A similar system is adopted in Spain and most of the continental 
countries of Europe, and also by the English in foreign countries. 
Bruce says it is also applicable to Scotland ; but in England they are 
somewhat tenacious of their ancient constitution whereby “ no man 
‘an be tried but before the judge ordinary, by a jury of his peers.” 
It having been found, however, impossible to maintain proper dis- 
cipline in the army in time of peace, or to prevent and punish the 
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military offenses of others in time of war or insurrection, without a 
resort to military tribunals, they pass an annual act of Parliament in 
regard to courts-martial in the army, and in time of domestic danger 
martial law is declared and enforced. So long as this continues 
military tribunals exercise jurisdiction over all persons for military 
offenses within the places in which it is so declared, but not in places 
where the civil courts continue to exercise their usual functions. 
This is based on the theory that martial law is incompatible with the 
existence of civil law, and that it is impossible for the two classes of 
tribunals to exercise their functions in the same place. Sir James 
Mackintosh has forcibly expressed himself in regard to the limitation 
of military jurisdiction derived from martial law: ‘* While the laws 
are silenced by the noise of arms, the rulers of the armed force must 
punish, as equitably as they can, those crimes which threaten their 
own safety and that of society, but no longer; every moment beyond 
is a usurpation.” In brief, while the English constitution naturally 
requires that ** no man ean be tried but before the Judge ordinary, by 
a jury of his peers,” Parliament makes an exception of persons in the 
military or naval service in time of peace and, in time of public 
danger, of all persons in places where martial law is declared. 

Many of our civil and military laws have been copied from the 
English, and the decisions of our tribunals have been greatly in- 
fluenced by those of British courts. It must be remembered, how- 
ever, that our Constitution and system of government differ in many 
essential particulars from theirs. While a standing army is deemed 
contrary to the Common Law of England, our Constitution permits 
it, and we are not compelled to resort to the expedient of an annual 
bill for its continuance in Parliament, or * Mutiny Act” for its 
government. Nothing is said in our Constitution in regard to the 
power to declare or enforce martial law, but the contingency of the 
exercise of such power is foreseen and provided for in section 9, 
Article 1, which says: 

The privilege of the writ of habeas corpus shall not be suspended 
unless when, in case of rebellion or invasion, the public safety may 
require it. 
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This suspension is unquestionably, so far as it applies, a substitu- 
tion of military for civil authority. It was at one time contended 
that this suspension could only be made by the authority of Con- 
gress, but since the learned and able commentaries of Mr. Binney, 
few will deny that the power may also be exercised by the President. 
Ana we think it will be generally admitted that, within the district 
of country where, in case of rebellion or invasion, the public safety 
has required the suspension of the writ of habeas corpus and the 
enforcement of martial law, the military authorities and tribunals 
may exercise jurisdiction of crimes and offenses against the military 
force and the publie safety. 

Of course Congress may by law limit and define this jurisdiction, 
but it can not entirely dispense with it, in the absence of all other 
authority, without resolving society into its original elements, and 
why may not such jurisdiction be conferred upon military tribunals, 
in time of rebellion or invasion, over military offenses committed 
elsewhere than in districts under martial law. It has never been 
doubted that such jurisdiction may be exercised where military 
offenses are committed by persons in the military or naval service of 
the United States, both in peace and war; but some have contended 
that it can not be given, even in war, over persons not in such service, 
on account of the prohibition contained in Article V of the Amend- 
ments to the Constitution. The clause here referred to is: 

No person shall be held to answer for a capital or otherwise infamous 
crime unless on the presentment or indictment of a grand jury, except 
in cases arising in the land or naval forces, or in the militia, when in 
actual service, in time of war or public danger. 

It will ve noticed that the language of the Constitution is, not 
persons in, but cases arising in the land and naval forces, ete. The 
terms are not convertible, and their difference is very important. If 
the excepting or excluding clause relates to persons, may not any 
person who is not in the military service be held to answer before a 
civil court for a capital or otherwise infamous crime without a pre- 
sentment or indictment by a grand jury? On the contrary, if it 
relates to cases only, and not to persons, why may not any person be 
held to answer, without a prsentment or indictment, in “ cases arising 
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in the land or naval forces; or in the militia when in actual service 
in time of war or public danger¢” In other words, are not persons 
who are not in the military service triable by military tribunals for 
military offenses arising in the military service in time of insurrec- 
tion or rebellion ¢ 

Although the restriction of this article to persons in the military 
service seems to have been intended in some of our statutes it is by 
no means so in all. For example, section 28 of the law of March 3, 
1863, declares that: 

All persons who, in time of war, or rebellion against the supreme 
authority of the United States, shall be found lurking or acting as 
spies, etc., shall be triable by a general court-martial or military com- 
mission. 

This certainly does not mean only persons in the military service 
of the United States, for such persons are seldom, if ever, ** found 
lurking or acting as spies” within our lines. It unquestionably in- 
cludes all persons, whether citizens or foreigners, enemies or friends, 
in the service or out of the service. And we think it is within the 
powers conferred upon Congress, because it is a “ case arising in the 
land or naval forces’ or “in the militia, when in actual service, in 
time of war or public danger.” 

Soon after the commencement of this rebellion it was found that 
military crimes and offenses were committed by persons not in the 
military or naval service which could not be punished by the civil 
eourts and which the public safety required to be adjudicated by 
military tribunals. A partial remedy was sought for in the legisla- 
tive declaration that certain classes, as civil employees, contractors, 
ete., were to be regarded as in the military service and, therefore, 
triable by the military tribunals. But this was merely evading the 
main question for, if such persons are not in the military or naval 
service, a legislative declaration does not make them so. If the 
prohibitory provision of the Constitution includes all persons not in 
the military service, it is obvious that Congress can not declare that 
any particular class, as clerks and employees in the Quartermaster’s 
Department, or as merchants who sell, or contract to furnish to the 
Government hay, oats, flour, bacon, ete., shall be treated as persons 


f 


MILITARY TRIBUNALS AND THEIR JURISDICTION 965 


in such service; for if it can be made to include one class, it may be 
made to include all classes, and thus annul the provision. 

Moreover, it was soon found that such statutory declaration as to 
classes of persons did not reach the most dangerous individuals or the 
most criminal military offenses. It did not include rebel spies and 
northern traitors, who, from loyal States, were sending aid and com- 
fort to the enemy ; nor rebel murderers, robbers and incendiaries who, 
in loyal territory, murdered our citizens, robbed our banks, and 
burned our steamers, storehouses, bridges, ete. Most of these crim- 
inals were neither in the military service of the United States nor of 
the rebels, nor were their crimes always committed in districts of 
country where military operations were carried on. And as their 
offenses were not against any statutory provision, but against the 
common laws of war, the civil courts could impose no punishment; 
but, being military offenses, that is, cases arising in the military 
service in time of war and publie danger, they have been tried and 
punished by military tribunals. Probably in some eases the military 
courts went beyond the law, that is, tried offenses not defined by 
statute, but recognized as erimes by the common law of war. It is 
very possible also that in some cases these courts have done great 
injustice, but where is the court that has not dene the same? But 
this is not the question under discussion: it is whether military courts 
may not, under the authority of Congress, try cases of military 
crimes or offenses arising in the military or naval service in time of 
war or public danger, although the individuals tried do not belong 
to the army or navy? If the Constitution prohibits such trials, then 
it is most certainly defective in a most vital point, for it deprives the 
Government of a most important and necessary means of repelling 
an invasion or suppressing a rebellion, 

Fourth, except in districts under martial law, a military com- 
mission can not lawfully try any person not in the United States 
military or naval service for any offense whatever. Military com- 
missions, as they now exist, differ from courts-martial in that the 
latter are established by statute and have only such jurisdiction as 
the law confers, while the former are established by the President, 
by virtue of his war power as commander-in-chief, and have juris- 
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diction of cases arising under the laws of war; courts-martial exist 
in peace and war, but military commissions are war courts and can 
exist only in time of war. Congress has recognized the lawfulness 
of these tribunals, and, in a measure, regulated their proceedings, 
but it has not defined or limited their jurisdiction, which remains 
coextensive with the objects of their creation, that is, the trial of 
offenses under the common laws of war, not otherwise provided for. 
They have also under the statute joint jurisdiction with courts-martia] 
in cases of spies, murder, manslaughter, mayhem, robbery, arson, 
burglary, rape, ete., committed by persons in the military service. 

First, there is nothing in the Constitution or laws, or in the nature 
of these tribunals to limit them to districts under martial law, or 
where the privilege of the writ of habeas corpus has been suspended, 
such declaration ean neither originate nor confer jurisdiction. 

Second, it is alleged that offenses committed within the limits of 
the rebel States, where we have no courts, can not be tried by United 
States courts sitting without such limits. This, if true, will be most 
encouraging to the rebels and their friends; it will be shown here- 
after that the provision of the Constitution here referred to does 
not apply to military tribunals. 

Third, no persons except such as are in the military or naval ser- 
vice of the United States are subject to trial by courts-martial — spies 
only excepted. Reference is here made to Articles V and VI of the 
Amendments to the Constitution in regard to indictments and trials 
by jury * except in eases arising in the land and naval forces and in 
the militia when in actual service in time of war or public danger.” 
If this provision related to persons instead of cases, then certainly 
spies, not belonging to the services specified, can not be tried by 
court-martial, and would be entitled to indictment and trial by jury. 
Moreover, it would be necessary to take the jury from “ the State and 
district wherein the crime shall have been committed.” 

Fourth, but it has been held by the United States Supreme Court 
that these provisions relate only to judicial courts, and that military 
tribunals are simply a portion of the military power of the Exeen- 
tive, but constitute no part of the judiciary established by the Con- 
stitution. It follows, therefore, that persons of whatsoever rank, 
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profession or occupation may, in time of war or public danger, for 


military offenses, be subjected by Congress to the jurisdiction of 
courts-martial, 

Fifth, they (military commissions) can investigate and report, but 
their report can be only a recommendation, or a statement of facts — 
never a finding or sentence. 

Henry Wacer Ha.veck. 
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PERIODICAL PEACE CONFERENCES * 


“The law of nations is naturally based upon the principle that different nations 
in time of peace shall do each other the most good and in time of war the least 


evil possible.” — Montesquieu, Esprit des Lois, iii. I. 


When Count Mouravieff, at the order of the Emperor of Russia, 
convoked the first peace conference by the circular of the 12th/24th 
August, 1898, hardly any one foresaw the importance which this 
first move was to take, which seemed then in the opinion of the 
writer Mommsen like “ a printer’s error in the history of the world.” ! 

In order to realize the extent of the development to which coming 
periodical peace conferences are destined it is sufficient to examine 
the facts of yesterday and the road already traversed. 

The object of the first Russian project was very limited; its pur- 
pose was to call together a certain number of Powers to study the 
possibility of “ putting a limit” on armament for the purpose of 
diminishing the financial burdens of the states, but the exchanges of 
opinion which preceded the assembly of these ‘** disarmament con- 
ferences”? having shown that the chances of success were very feeble, 
2 second circular by Mouravieff (January 11, 1899) extended the 
first program by attaching thereto particularly “ the possibility of 
preventing armed conflicts by pacific means” and the reduction of 
“the laws and customs of war” to a system of rules: These two 
new subjects changed the character of the assembly, the title of which 
even was modified. It was called thenceforth the * Peace Confer- 
ence.” And, in fact, the conference in obedience to the very force 
of things soon completed the transformation of accession to principle, 
subordinated the premature question of disarmament, and applied 
its efforts towards justifving its title by concentrating all its force on 
the matter of pacific adjustment of international conflicts. 


* Translated from the French by courtesy of Mr. Clement L. Bouvé, of the 
District of Columbia Bar. 
1 Temps, May 15, 1899. 
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Finally, the second conference, assembled in 1907, accentuated 
this tendeney and gave a still more extended development to the 
initial thought of the Czar. One plan which may be characterized 
by the following items appears clearly as the result of the efforts of 
these two conferences: to provide rules of warfare, to preserve peace, 
and to organize the society of civilized nations. 

We shall examine these three subjects each in turn, examining as 
to each one what has been done by the two first conferences, and 
what remains to be done by those that are to come. 


I. TO PROVIDE RULES OF WARFARE 
That which has been done 


The delegates to The Hague have been reproached for having taken 
up their time in considering the question of war. They ought on 
the contrary to be praised for doing so, for nothing shows more 
clearly than this their appreciation of practical needs. There ought 
to exist between nations normal and pacific relations. But these 
relations are subject to rupture and to being replaced by violence. 
This possibility is one that ean not be overlooked. It can, on the 
contrary, be provided for, and rules for the purpose of limiting the 
ensuing evils must be adopted. 

The principles of international law were, as regards these matters, 
scattered, either among special works on the subject, or among un- 
ratified projects such as that of the Conference of Brussels (1874). 
The work of The Hague has consisted in collecting them together 
and making a unit of them, in a word, in codifying them. Without 
aoubt, it did not sueceed in exhausting the subject, but it established 
a common law with regard to a great number of important points. 
li was necessary, before all, to define the mutual relations of belliger- 
ents, to indicate what they could and what they could not do. Hence 
the agreements worked out at The Hague based on the following sub- 
jects: opening of hostilities; the laws and customs of war on land; 
regulations regarding hostile merchant marine; transformation of 
merchant marine into ships of war; submarine mines; bombardment 
by naval forces; adaptation of the Geneva convention to maritime 


warfare. 
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To do their part in attempting to alleviate the necessary evils of 
warfare, and to cause to be reached as soon as possible the end and 
aim of all warfare, which is the reduction of the enemy, and at the 
same time to introduce into the relations between states in conflict 
and between the citizens of these states the maximum possible of 
humanity and loyalty — such is the general thought which inspires 
legislation for warfare established by these conferences. 

Another point to be met was the situation in which neutral states 
find themselves in warfare, as well as their rights and duties in 
accordance with the modern conception of neutrality — one of the 
most important points. In war time neutral states are like the 
spectators of a conflict, and they are animated by a two-fold interest 
in preventing the extension of the effects of the state of war to them- 
selves; in the first place, they thus escape from the ills which result 
therefrom, and in the second place they preserve the security and 
authority necessary to make their voice heard by the belligerents, and 
to pacify them. In order to allow them this new role it was neces- 
sary to prepare the ground by working out rules of neutrality. This 
is whither the agreements on the following points tend: rights and 
duties of the neutral Powers and of individual neutrals in case 
of warfare by land; rights and duties of neutral Powers in case of 
maritime war; a declaration relative to the right of maritime war 
| blockade, contraband, hostile assistance, ete. }. 

This last ** declaration ” was, it is true, worked out by the naval 
conference which met at London in 1909, but the latter may be con- 
sidered as a continuance of the peace conference because it had for 
its object the purpose of establishing a court of prize on an actual 
working basis. 

Finally, conferences have been occupied in establishing rules for 
the observation of the laws of war — rules very modest, to be sure, 
but which nevertheless blazed a trail entirely new, which had never 
been trodden by conventional law. The most important is the 
financial indemnity imposed upon the belligerent party violating the 
agreement as to the laws of war (Article 3). But there are others, 
such as that dealing with the loss of the right of inviolabilitv by the 


party committing the act of treason (Article 34); the renewal of 
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hostilities in view of the case of an armistice (Article 40); the loss 
of the benetit of neutrality (Article 17 of the convention with re- 


gard to neutrals), ete. 


That which remains to be done 


The work of the codification of law in time of war has a program 
which is already marked out for the coming peace conference. It 
will continue to have two principal points in view: (1) first, to render 
war as humane as possible? without attempting to offer opposition 
to the use of inventions by the military branch, in doing which it 
would run the risk of taking up an impossible task which might 
promise little or no result ; second, to define and strengthen more and 
more the situation of neutrals so as to preserve them from hostile 
contact, and to permit them to exercise their collective influence 
toward the pacification of belligerents. 

In these two lines of thought the conventions already existing will 
progress, without doubt, in the shape of amendments and changes. 
Moreover, other questions will be submitted, most of them having 
already been made the object of deep study by the Institute of Inter- 
national Law or the Interparliamentary Union. The following sub- 
jects may be cited as examples: right of capture on sea (respect for 
private property); the limitation of blockade to fortified ports; the 
neutrality of certain states and interoceanie canals; the effect of war 
on treaties and private contracts; the regulation of aerial navigation 
in war time. 

The latter presents considerable ground for elaboration, the utility 
of which will continue to be disputed as long as the possibility of war 
can be seen. 


II. TO PRESERVE PEACE 
That which has been done 


The two first conferences elaborated in this line of thought a 
veritable code under the name of ‘‘ Convention for the pacific adjust 


*See the 4th article of the Final Act of the 18th of October, 1907. [The 
Hague. ] 
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ment of international disputes ” and of ** Convention concerning the 
limitation of the employment of force for the recovery of contractual 


debts.”” Moreover, the ‘* declarations” inserted in the Final <Aet 
anticipate certain amendments. Finally, the court of prize has for 
its purpose the judicial adjustment of a series of special conflicts. 

The purpose of all these provisions is the same: to procure for 
states the ability of adjusting their differences other than by means 
of arms. 

‘** Mediation ” is the first procedure presented. It is exercised 
by one or more Powers friendly to the parties in conflict, and the 
inediator, named by common accord, is to “ reconcile opposing 
claims.” That which distinguishes this svstem above all from arbi- 
tration is that the findings of the mediator are in no way binding 
upon the parties, and not necessarily founded upon the definition 
of their rights. After this diplomatic measure follow judicial meas- 
ures for settling conflicts. In these suits two elements may be dis- 
tinguished: questions of fact and questions of law. In order to 
elucidate the first “ international commissions of inquiry ” have been 
instituted. To decide the second, regular rules of arbitration have 
been drawn up. The commission of inquiry has merely the duty of 
elucidating the facts concerning which there is a question between 
two states, and to establish a relationship on an absolutely impartial 
basis. The result of this proceeding, which can not be defined, is to 
put an end to publie discussion regarding a particular question 
which above all excites the pride of two nations. Its excellent effects 
are apparent in the Hull incident. After that comes * arbitration,” 
which has for its purpose “ the determination of questions contested 
between states by judges of their choice and based upon a respect 
for the law.” 

Two principal methods are provided for grafting arbitration into 
uational relations: first, the conclusion of treaties wherein it is 
stipulated between two states that recourse shall be had to arbitration 
‘in all cases in which they may determine that it is possible to 
invoke it.’ Thanks to hints given by this text (Article 40) the 
number of treaties of arbitration has become rot inconsiderable 


(about one hundred and twenty). Second, the creation of a “ perma- 


972 


PERIODICAL PEACE CONFERENCES 


nent court of arbitration.” This court is a kind of college of arbiters, 
four of whom are named by each state. The practical form of pro- 
cedure renders possible the rapid selection of from three to five 
arbiters amongst them; thereupon these arbiters meet to confer and 
base all their findings on established rules. The court of The 
Hague thus makes arbitration, according to a well-known expression, 
* feasible and honorable” for states. 

The latter seem to have understood and to be making use of it more 
and more. (Examples: The Casa Blanca affair, 1909; the Anglo- 
American question regarding the North Atlantic Fisheries, 1910; 
the Savarkar affair, 1911, ete.) 

In order that this court may exercise its functions as soon as 
possible, a duty has been recognized on the part of the Powers who 
are strangers to a given contested question, which binds them to re- 
mind parties who are on the point of declaring war * that the perma- 
nent court is open to them” (Article 48). This “‘ counsel ” can not 
be considered as an unfriendly act. On the other hand, either of the 
two Powers may address a note to the bureau at The Hague con- 
taining the information that it is disposed to accept arbitration, and 
it is the duty of the bureau to immediately communicate this declara- 
tion to the other Power. 

The President of the United States, when his attention was called 
thereto by the first American delegate in 1907, fulfilled on various 
oceasions the “duty ” thus detined and avoided by this means the 
eccurrence of several wars between the South-American states. 

* The International Court of Prize” is to be similarly equipped 
as to the number of means the purpose of which is to afford a pacific 
adjustment of international disputes. Finally the convention with 
regard to * contractual debts” prohibits absolutely the employment 
~f force for the recovery thereof. An exception exists where the 
adverse party has refused arbitration or refuses to carry out the 
arbitral decree. The result is that this category of differences must 
be submitted to arbiters in every instance ; thus it constitutes, inelud- 
ing questions arising in connection with maritime prizes, two fields 
in which the states agree to the exercise of international jurisdiction. 
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That which remains to be done 

Future conferences are to continue to codify international law: 
first, in amending and increasing the means of preserving peace; 
second, in detining principles not yet the subject of codification on 
which the relations of states between themselves are based. In pur- 
suance of these two lines of thought the following points call most 
particularly for attention : 

Powers.— It has often been the subject of remark that engagements 
undertaken by states, and notably arbitration conventions, lacked the 
sanction necessary for their enforcement. Nevertheless, as a matter 
of fact, arbitral decisions have always been executed. On the other 
hand, in recent days governments have always made it their very 
special care not to appear as the aggressors in the wars in which they 
have engaged. These two results have the same origin: the fear of 
public opinion and judgment, the desire of having right on one’s 
own side, and consequently the support of neutrals. And whiy is all 
this? It is because neutral power is tending to become a moral force 
which can very easily be transformed into material assistance. So 
there exists in this latent state a moral force which it is the duty 
of peace conferences to bring out and to organize. In doing so they 
will be content to develop the idea the germ of which is contained 
in Article 48 which imposes upon neutrals the duty of pacification 
and charges the bureau at The Hague with the role of intermediary 
at the time when conflict is threatened. 

In order to give neutral opinion the elements of formation, in 
order to allow it to manifest itself entirely on the side of good faith, 
this good faith (bon droit) must be defined. One may start out on 
the recognized rule that the state attacked by another may lawfully 
defend itself. But the real aggressor is not always the one who 
crosses the frontier first. It is an easy thing to cause war to be de- 
clared against one’s self. So there must be a criterion by which 
neutrals may be able to recognize who is the aggressor. This criterion 
exists. It will suffice to define it in any language which would con- 
vey the following idea: the good faith of a state does not consist 
in the nature of the claims which it supports or in the military opera- 
tions which it carries on, but in the fact that this state has declared 


| 
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that in most cases this moral influence will suffice. 


the question of national interests. 


and 48. 


tional eonflicts.* 


of the questions to be decided. 


8 Cf. G. Moch, Du Droit de Legitime Défense, 1910. 


Public, 1910, p. 136. 
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do so. or to execute the decree which has been made. 


detinitely support one side or the other in almost every case.’ 


methods by which, if necessary, it may be manifested, 


| tained results which trace out the path to be followed. 


that it was ready to arbitrate, while the adverse party has refused to 
Refusal of 
arbitration is the very element which may permit neutral opinion to 
When 
neutral opinion once reaches the stage when it may be guided accord- 
ing to a juridical principle, it will then be time to examine the 
It is probable 


Mediation. — This is a method of procedure convenient in certain 
eases, and elastic as well, and which might be permitted at the present 
time to decide eases of a political and territorial nature which states 
would hesitate to submit to arbitration. But this method, already 
favored by the Conference of Paris in 1856, by the General Act of 
Berlin of the 26th of February, 1885, and regulated by the Confer- 
ences of the Hague of 1899 and 1907, is capable of considerable im- 
provement. In the first place, it does not seem necessary to have 
recourse to one or to several other Powers. It has been shown that 
certain constituted bodies or individuals are capable of acting as 
mediators under these conditions, which, morecver, would exclude 


It has been likewise proposed to conelude treaties which involve 
the obligation of recourse to a mediator in certain cases and to draw 


up for the purpose of mediation articles corresponding to Articles 40 


Of these propositions those which are practical may be inserted 


in title II of the convention regarding the adjustment of interna- 


Thus one would have all ready for use two solutions instead of 


one: the mediation and arbitration to be used according to the nature 
Arbitration. — With regard to this point, the second conference at- 
The possi- 


bility of submitting certain classes of differences to obligatory arbi- 


4See N. Politis, “ The Future of Mediation,” Revue de Droit International 
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tration without any reserve whatsoever has been recognized unani- 
mously by the states. Six of these classes have been accepted by 32 
states, and two others are at the present time recognized by all civil- 
ized states, that is, questions involving contractual debts and mari- 
time prize. That which has been admitted with regard to these two 
classes may be easily admitted for a greater number. As to other 
differences on which the customary dictates of national honor still 
lay claim to pass, and with regard to vital interests, ete., it would be 
logical not to point out only “ juridical differences,” but every kind 
of contested question, since states always have the right not to have 
recourse to arbitration if such * customary dictates” are invoked. 
Thus the sense and interpretation of these reserve powers might be 
detined as in the treaty between Italy and Belgium of November 
18, 1910.° 

Thus the potestative character which has in a sense of criticism 
been attributed to this clause in the discussion of 1907 would be re- 
strained. Finally there would be ground for eliminating from among 
these reserve powers those for the exercise of which there appears 
to be no real oeeasion and which arises merely from the use of care- 
less phraseology. It would be desirable that an arbitral bond based 
on these grounds already accepted should unite the family of civilized 
states brought together by the third conference. 

But it seems that nothing ought to prevent those who wish to do 
better from taking advantage of the occasion of the next conference 
to bind themselves by a broader treaty, and thus to constitute a lim 
ited union of obligatory arbitration. 

Court of Arbitration and Court of International Justice. — This 
question will be considered later on. [See part 3: Organization of 
the Society of States. | 

International Duty. — [See Article 48 cf the Convention for the 
Pacific Adjustment of International Disputes.| In order to con- 
tinue the effort of the two first conferences it will be necessary to 
search for practical means for facilitating the execution of this duty 
by the Powers. 

5 Declaration’ annexed to the treaty of obligatory arbitration conclude! 
November 18, 1910, between Italy and Belgium. 
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CONFERENCES 


PERIODICAL PEACE 

Two difliculties seem to present obstacles to the accomplishment 
thereof : 

1. Although according to the text, * the counsel to apply to the 
permanent court” can not be considered as constituting an act of 
good offices, a Power is always slow to be the first to break the silence 
observed by the others and to take an official hand in a conflict be- 
tween two states. It would thus be necessary to determine upon a 
proceeding by which the step, instead of being taken by one alone, 
should be collective ; thus it would be of more weight and the responsi- 
bility would be divided. In order to attain this end might not one 
of the permanent organs of the institution at The Hague (the Ad- 
ministrative Council or the Court of Arbitration) be charged with 
the duty of obtaining on the eve of a conflict the opinion of the 
Powers with regard to the feasibility of exercising the * duty ” de- 
tined in Artiele 48, and of transmitting the answers of the states 
desirous of fulfilling this duty to the two parties in conflict ¢ 

The second difficulty: Just at what moment does a conflict become 
inevitable, and what is the time to obtain the opinion of the neutral 
Powers’ In this regard an absolute discretion might be left to the 
international organ, and in order that there be no loss of time, it 
should be allowed to correspond directly or by telegraph with each 
of the interested states. 

Limitation of Armaments.— It is well known that the first two con- 
‘erences were not able to reach a solution of this point. They stop 
with resolutions the execution of which would seem necessarily to 
meet with considerable difficulty. The state of insecurity which 
still exists in the world, and the absence of power to execute juridical 
decrees, cause any decrease in the armaments of any state to appear 
in the light of a danger which may threaten its existence. Each 
state wishes to catch up with its neighbor, and progress in the world 
of invention creates a rivalry which never dies out. Nevertheless, 
the evil resulting in the loss of productive labor as well as of money 
is so evident that the increase of armaments will no doubt provoke 
exhaustion even in the case of the richest state. When that day 
comes we may begin to think of “ limitation,” but it will be neces- 
sary at the same time, or rather beforehand, to take steps to give 


978 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


juridical decrees on contested questions more binding foree. We 
ay say, moreover, that the term “ limitation of armaments ” is not 
synonymous With * disarmament,” and in no way excludes the possi 
bility of war. 

Codification of the Other Principles of International Law, — It 
goes without saving that the different methods which we have just 
reviewed originate in codification of international law, of which they 
form the most important part, since their purpose is to directly pre- 
serve the existence of peace. But in order to attain this result by 
more certain methods it is necessary to detine, besides, the principles 
upon which the normal relations between states are based. It has 
been set down (Article 37) that arbiters ought to render decrees 
* based on respect for the law.” But what is this law¢ The fact is 
that the Powers have failed to state what it is in a complete manner. 
Thus it is necessary to convert into a set of conventional rules these 
expressions of law whieh have not vet been ceoditied. This will be 
a long drawn out task. Among the subjects which may have to be 
met at the outset the following may be cited: responsibility of states; 
rules governing the immunity of consuls and diplomats; international 
routes of communication; the method of executing international 


judgments with regard to foreign states. 


III, TO ORGANIZE THE SOCIETY OF STATES 

The word “ society” is capable of very different interpretations 
(commercial societies, philanthropic societies, scientific societies, 
ete.), but it may be said that in its broadest acceptation it signifies 
any union of individuals observing rules in common with a view to 
observing common interests. 

There is a society of civilized states; in many ways, as a matter 
of fact, these states have similar interests, the number of which in- 
ereases day by day, with the increase of means of communication, of 
exchange, and of progress of all kinds. This interdependence, this 
community of interests, has been atlirmed by conventions which have 
occupied themselves with questions of interest to Europe or to the 
world at large, such as the Congress which met at Vienna in 1815, 
at Paris in 1856, and at Berlin in 1878. The creation of bureaus 
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of universal union has made these interests tangible by giving them 
purely international character. 

But it remained for the two peace conferences to actually organize 
the society of states by conferring upon it the first elements of a 
political society. Mere beginnings to-day, these elements will be able 
to constitute as they develop an organization legislative, judicial and 
administrative in character —the whole being coordinated by a 
“declaration of principles,” the bases of which have already been 
announced. 

In passing these creations in review scattered among the various 
texts of The Hague of 1899 and 1907, this society of states, the sole 
end of which is to guarantee common interests while observing in 
their entirety sovereignty and the actual prerogatives of its members, 
may be discovered in the process of formation. Here are the prin- 
cipal elements: 

Declaration of Principles. — This appears in the preamble of the 
convention for the pacific adjustment of international disputes, and 
defines with a rare felicity of expression the fundamental interests 
of states, the end and aim towards which they tend and the law 
which is to be observed in their relations. 

Preamble of the Convention. — The sovereigns and chief magis- 
trates of the states represented ‘*Animaied by a fixed desire to agree 
in the maintenance of general peace ; 

* resolved to assist to the extent of their efforts the amicable ad- 
justment of international disputes ; 

“recognizing the solidarity which unites the members of the 
society of civilized nations; 

“wish to extend the dominion of the law and to strengthen the 
sentiment of international justice ; 

“convinced that the permanent institution of an arbitral tribunal 
accessible to all situated in the midst of independent Powers can 
contribute effectively toward this result; 

“considering the advantages of a general and regular organization 
of arbitration procedure ; 

“agreeing with the august initiator of the international peace 
conference that it is necessary to establish by means of an interna- 
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tional agreement the principles of law and equity upon which the 
security of states and the welfare of the nations is based.” 

According to this preamble the great interests to be safe-guarded 
are ‘the maintenance of general peace,” and the bonds of interna- 
tional solidarity. Peace and solidarity: these two words explain the 
force which compels modern nations to unite and to legislate in 
common. 

The end to attain is “ the security of states, the welfare of nations.” 

Finally, the means of preserving these interests and of attaining 
this end are by * extending the dominion of law,” and * to strengthen 
the sentiment of international justice” and of * establishing the 
principles of law and of equity.” 

Just as there is a declaration of the rights of man, thus there now 
exists a declaration of the rights of states between themselves, which 
marks a date of no lesser importance. 

Granting the existence of these principles, the application which 
was made thereof in 1899 and 1907 remains to be considered. 

Elements of a Legislative International Organization. — The 
peace conference has henceforth all the characteristics of an assem- 
blage charged with working out the laws applicable to the union of 
civilized states, with the reservation that each state has the right of 
ratification [26 states in 1899, 44 in 1907]. 

Each state is represented by several delegates (diplomats, jurists, 
specialists) appointed by the national executive power; thus the 
representation is diplomatic. 

As far as the aim itself of the conference is concerned, it is in 
some ways analogous with that of parliaments; its purpose is in effect 
to legislate with regard to general subjects touching matters of law, 
and to develop international law just as parliaments develop national 
law. But there is a difference: it is that the resolutions of confer- 
ences are subject to be referred to the approbation of the states. 

But a second analogy to parliamentary methods exists: committees 
are appointed for the study of each question. <A president, a re- 
porter and a secretary are generally named for each one, and their 
conclusions are made the subject of a report before the full assembly. 
As to the effects of the vote, they are very different from those which 
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exist in parliamentary proceedings; each state has but one voice, 
and a majority does not make the law for the minority. In order 
that the decision be adopted it is necessary that it be unanimously 
accepted. But in point of fact when there are very few states op- 
posed to a project or to an article, these states limit themselves to 
taking reservations with regard to the point which they do not 
accept, Without opposing the conversion of the article voted upon by 
the ** near majority ” into international law.® 

That which gives to these meetings a very individual character 
and that which is analogous to the conception that we all have of a 
legislative assembly is their periodicity, and the fact that they are 
convoked at the collective will of states, and not at the will of the 
individual head of a government. It is under these conditions that 
the third peace conference will be called, about seven years after the 
second, and there is every reason to believe that this principle of 
periodicity will be distinctly recognized, 

Granting then, that the element of periodicity has been acquired, 
what remains to be done in order to give these international reunions 
the greatest effect and authority possible ¢ 

That which is most needed is the establishment of a system of rules 
whereby conferences may be conducted with method. In particular, 
the difficulty arising in connection with the consequences of voting 
should be done away with. Under what conditions can a text be 
incorporated into international law having the authoritative force 
which characterizes all the deliberations of peace conferences? That 
is a fundamental question, and one which seems to require delicate 
handling. The necessity of obtaining what is known as “ quasi- 
unanimity ” was the subject of frequent discussion during the course 
of the conference of 1907. This is a vague expression which should 
be dropped. It would be a more simple matter to admit that articles 
voted upon by a sufticient number of states (for instance, three- 
fourths) might be inserted in the acts of The Hague, and remain 
subject to their subsequent adoption by the other states. A similar 
method has been adopted as a matter of fact with regard to a number 


6 This is what happened to the convention relating to prize courts adopted by 
thirty-three states only and nevertheless inserted in the acts of The Hague. 
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of the agreements voted on in 1907 (notably in the case of the agree- 
inent relating to the prize court), and has not appeared to have re- 
sulted inconveniently for any state, as each state reserved the right 
to renounce agreements suggested, and not to adopt them. But in 
order that this method might be applicable in all cases, would it not 
be necessary to suppress the right of vote which may be exercised by 
a very small number of Powers, thereby preventing a great majority 
of the others from coming to any agreement with regard to a given 
project ¢ 

The question of periodicity should likewise be subject to regula- 
tion in such a way that the conference should take place on a fixed 
date without there being any need of any one government taking the 
initiative, or of formal negotiations for the purpose of calling them 
together. 

Elements of a Judiciary Organization. — They are presented at 
the present time in the following form: 1. Permanent court of arbi- 
tration. 2. The prize court. 35. Plan for a court of justice. 

The first of these institutions has been tested; its facultative char- 
acter and the liberty which is allowed to the parties in their choice 
of judges are the causes of its success. In a word, it was fitted to 
meet the conditions of the period in which it was created, and it may 
be said that the part which it has played has not been inconsiderable ; 
it has familiarized the states with arbitral practice and procedure. 
These results show incidentally that it is best not to get too far in 
advance of the general progress of ideas, and that all should work 
together in the process of construction, even though the ultimate 
completion of the edifice may be retarded thereby. The * faculta- 
tive” court of arbitration is therefore worthy of being preserved a 
it stands; it fills for the moment an actual need, and has given to 
the states evidence of its value and of its high impartiality. 

The court of prize is of an entirely different nature. Here the 
judges are chosen in advance, are permanent and receive a salary 
during the sessions. Moreover, the Powers bind themselves to accept 
the sentence of the court on every occasion when a question concern 


ing maritime prize is brought up. This jurisdiction is therefore 


binding. 
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The Conference desired to go a step further by creating a * court 
of justice ” with permanent judges. A project was worked out, sub- 
mitted to vote and annexed to the Final Act of 1907. But its realiza- 
tion has not vet been consummated because of the existence of a 
hiatus in the provisions of the system which provides for the nomina- 
tion of judges. 

Thus, a solution of this difficulty must be found, and at the same 
time more unity and harmony must be conferred upon the judiciary 
power of The Hague. Does the name “ court of arbitral justice’ 
correspond to the fact? The word “ arbitral ” implies that arbiters 
are chosen for the purpose of passing on a given question, on the 
determination of which their powers cease. On the contrary, as to 
the question of permanent judges, should not the expression * court 
of international justice” be preferred? In principle this court 
should be facultative and should only impose its opinion on the usage 
of states to the extent of that which it has to offer. Nevertheless, for 
differences of certain kinds would it not be advantageous to have 
the court exercise a binding jurisdiction? It would seem that cases 
of a restricted nature, giving rise to the operation of the stipulations 
of obligatory arbitration, would find judges already appointed on 
this court, and would it not be desirable for the states to come to an 
understanding for the purpose of taking differences of a certain 
nature before this court by reason of its exceptional competency and 
permanent nature ¢ 

Finally, just as a special court has been created for questions of 
maritime prize, so a special “ chamber ” might be provided with the 
duty of passing on certain cases which might be acted upon by judges 
exercising a special jurisdiction. Thus a judiciary organization 
pictured as a unit in the following table, well adapted to consider 
the various phases of a contested question, would be obtained: 

I. Court of Arbitration (facultative). 

II. Court of Justice (obligatory in certain cases, facultative in 

others). 
Chambers: 1, private international law; 
2, of administrative differences (questions 


coming up in conference) ; 


' 
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3, questions arising in connection with cus- 
toms, administration ; 


4, maritime prizes, ete. 


Elements of an Administrative Power.—Up to this time the 
states have never expressed their willingness to create as an entity 
separate from themselves a permanent power representing al] natious 
as a whole, and vested with the power of rendering decisions in the 
interests of all. It goes without saying that such power does not 
exist, and that the questions of a political nature which may be cited 
in opposition to its creation are such that we have not the slightest 
intention of discussing them here. But international administra- 
tions charged with the execution of certain decisions or of certain 
acts which interest the states as a whole already exist, and we can 
not be prohibited from discerning in this the beginnings of an actual 
international executive power which the future will develop. There 
are in the first place the bureaus of the Union, which are organiza- 
tions vested with administrative functions with regard to the inter- 
national community (for instance, bureaus for the following sub- 
jects: literary property, industrial property, weights and measures, 
geodetic survey, postal union, railroads, sanitary questions, agricul- 
ture, ete.). There are likewise international organizations to which 
the states have delegated a partial executive power, such as the Com- 
mission of the Danube, or the actual right of decision, such as the 
Commission of the Sugar Union. 

And besides, these peace conferences have created other elements 
of international administration. They are: the administrative coun- 
cil; the bureau of arbitration; * the preparatory committee. 

The first, composed of the representatives of the states at The 
Hague, has administrative duties and control in that which affects 
international justice (court of arbitration, court of prize, and eventu- 
ally court of justice). It in particular regulates the expenses and 
assigns them in due proportion between the states. 

The ‘** Bureau of Arbitration” has various attributes: it serves 


7 The official name of this bureau according to the convention of 1907 is “ The 
International Bureau of the Permanent Court of Arbitration.” 
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as a record office at the court, and is charged with the duty of con- 
vocation in the proper case. It has charge of the archives, and is 
under the obligation of assembling therein all the official documents 
concerning arbitration (sentences, treaties, etc.). Finally, and above 
all, its mission is, in a case of pending conflict between two Powers, 
to transmit to the interested party the “ note containing the declara- 
tion that the other party “ would be disposed to submit the ques- 
tion to arbitration.” However modest this role of intermediary may 
be, it has a certain importance from the fact that it is performed in 
the name of the states as a whole. 

With regard to the * international preparatory committee,” its 
mission is, according to the Final Act of 1907, to work out the pro- 
gram as well as the method of organization and procedure of the 
coming conference. Thus this committee is vested with two duties: 
preparation of international laws, and organization of the periodical 
assembly at The Hague. 

Thus we find ourselves at the present time face to face with a kind 
of disintegration on the part of the international authority between 
these four kinds of elements. It would seem that there is evident 
need of coordination between these administrative institutions, which 
at present are scattered and without coordination, 

In what way is this coordination to be accomplished? Will, for 
instance, an international committee be appointed, the first duty of 
which will be to wateh over the maintenance of the society of states 
and the respect for the principles on which it is founded? With 
this in view, would it be the duty of this committee to partake of 
certain attributes of the administrative council, of the preparatory 
committee, and of the bureau of The Hague, and at the same time 
establish a common bond between the bureaus and the unions? The 
third peace conference will afford an opportunity for answering these 
questions in the endeavor to discover the best means whereby the com- 
mon interests of states may be subjected to a single management. 
This perhaps will be one of the most interesting problems to be sub- 
mitted to future conferences. 

It goes without saying that the future will decide whether or not 
the occasion exists for attempting to make international laws capable 
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of execution. But it is useless for the moment to look too far ahead. 
That which must be maintained from to-day henceforth is that might 
must become more and more subservient to the law of nations. In 
order to see where this principle leads us we need only to note how 
it is worked out. Nations have in various cases created armed forces 
of an international nature, an entirely modern phenomenon, to wit: 
the Chinese expedition, the occupation of Crete, the gendarmie in 
Macedonia. The formula has been found. When neutral opinion 
shall know its own power, and when it becomes accustomed to ex- 
pressing itself on the eve of a conflict, the moral force which will 
result therefrom will only be a precursor of the material force subject 
to its disposal. 

Thus periodical peace conferences will see the scope of their action 


expand with regard to the organization of a society of states. 
M. Jarousse SILLac. 


THE HISTORY OF THE DEPARTMENT OF STATE 
VITI. 


DUTIES OF THE DEPARTMENT OF STATE 


II, 


Section 2 of the organie act of the Department provided that every 
bill, order, resolution or vote of both houses of Congress which the 
President approved, or which he suffered to become effective with- 
out his approval, should be sent by the President to the Secretary 
of State; that every such document returned by him to Congress 
with his disapproval and then passed by a two-thirds vote should be 
sent by the Speaker of the House or the President of the Senate, 
according to which body it had originated in, to the Secretary of 
State; that he should as soon as possible cause it to be printed in at 
least three newspapers; should deliver one printed copy to each 
senator and representative; and should send two printed copies duly 
authenticated to the governors of all the States. He was to preserve 
the original laws carefully and cause them to be recorded in books.! 

Thus there were to be: (1) the original laws; (2) the books of the 
recorded laws; (3) the laws printed in the newspapers; (4) the 
printed copies sent to the senators and representatives; and (5) the 
authenticated copies sent to the governors. 

By joint resolution of June 14, 1790, treaties were ordered to be 
published in the same manner as the laws.” 

The recording of the laws was neglected by the Department. John 
Quiney Adams records November 9, 1819: 

Looking over the laws of the United States, with a view to the regula- 


tions in them concerning weights and measures, I observed a law passed 
15th September, 1789, requiring that the Secretary of State should have 


1See Monthly Catalogue issued by the Superintendent of Documents, Sep- 
tember, 1908, Introduction. 
21 Stat. 187. 
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all the laws and resolutions of Congress recorded in books to be pro- 
vided for the purpose. No such record has been kept for many years. 
I determined that this part of my duty should no longer be omitted, 
and gave Mr. Brent some directions for carrying it into effect.* 


By act of July 7, 1838, the requirement of recording the laws was 
repealed. The printing of the laws in newspapers to be selected by 
the Seeretary of State gave him important power of patronage, and 
the solicitations for the printing are a considerable portion of the 
arly correspondence of the Department. Only journals which 
favored the administration were selected to print the laws, and pay- 
ment for the printing was a substantial remuneration to the favored 
papers. Under the act of March 3, 1795,° the newspaper publica- 
tion was abandoned ; but it was revived by act of March 2, 1799,° and 
the patronage was extended by requiring the publication in at least 
one newspaper in each State; but if this should prove to be insutfti- 
cient it might be made in three newspapers in a State. The acts of 
March 27, 1804,’ and December 23, 1817,8 made provision for pub- 
lication by newspapers in the Territories. The act of May 11, 1820,° 
continued the newspaper publication, but provided that a treaty 
should be published in one newspaper “* within the limits of the State 
or Territory to which the subject matter of such treaty shall belong.” 
Evidently this was meant to apply to Indian treaties. The act of 
July 23, 1866,!° appropriated $15,000 for printing the laws in news- 
papers in the insurrectionary States. The act of June 20, 1874,!! 
erdered the newspaper publication to cease after March 4, 1875. 

How the laws were printed by the newspapers is illustrated by the 
following letter. It is in printed form except for the signature, date, 


place, address and postscript: 


3 Memoirs, IV, 435. 
45 Stat. 302. 

5] Stat. 443. 

6] Stat. 724. 

72 Stat. 302. 

83 Stat. 473. 

93 Stat. 576. 

10 14 Stat. 194, 
1118 Stat. 90. 
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DEPARTMENT OF STATE, 
Washington, December 1, 1817. 
Sir, 

You are hereby appointed one of the Printers for publishing the Laws 
of the United States, which may be enacted during the First Session of 
the Fifteenth Congress, in Pennsylvania, at Pittsburgh. 

A copy of the National Intelligencer, containing acts of that session, 
will be regularly forwarded to you, and you will proceed to insert them 
in your newspaper, as they reach you, without the least delay. You 
are also requested to forward a copy of each number of your paper, 
containing the acts as from time to time published, to this Department. 

When the publication of the Laws shall have been completed by vou, 
your account, made out and presented at the Department of State, will 
be paid to you, or to your authorized agent, at this place, at the rate of 
fifty cents for each printed octavo page, estimating the same according 
to the Pica page of the old edition of the laws. 

I am, sir, 
Respectfully, 
Your obedient servant, 
J. Q. ADAMS. 
Mr. Charles Shaler, 
Printer of the Commonwealth. 

P. S. It is expected that you will insert the acts on the first page of 
your paper, commencing on the left hand column of that page, and by 
no means are you to divide any one act, unless its great length should 
fill more than the whole four pages of your newspaper."” 


The printed copies of the laws required to be distributed by the 
Secretary of State were what are known as “ the slip laws,” being a 
separate print of each law, whether long or short. 

Soon after Congress met, before there was a Department of State, 
on June 5, 1789,'** a joint resolution provided that within ten days 
after the passage of a law twenty-two printed copies should be lodged 
with the President, two copies to be sent by him to each governor 
of a State. The slip laws are, therefore, the earliest continuous 
form of publication of the laws; but the obligatory distribution was 
discontinued by act of January 12, 1895.1" Sinee then they have 
been distributed only to such persons as apply for copies. When a 
certified copy of an act is required the slip law is compared with the 


12 Dept. of State, Misc]. Lets. 
12a Annals of Cong., Ist Cong., 420. 
120 28 Stat. 609. 
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original act and certified to under the seal of the Department. The 
method by which the slip law is made correct in the first place must 
be described. 

A manuscript law is received at the Department, coming, nearly 
always, directly from the White House, but, occasionally, when it 
was vetoed and passed over the President’s veto, from the President 
of the Senate or the Speaker of the House. It is registered in the 
Bureau of Rolls and Library and a printed copy of it, which the 
Department has already received before it was finally approved, is 
then compared with it, and sent as the copy to the Government Print- 
ing Office. The proof returned is that of the slip law. It is com- 
pared with the original law, and the revised proof is again read with 
the original. Should any errors be detected another revised proof is 
compared with the original. The comparing with the original con- 
tinues until the proof is in absolute agreement with the original, when 
the slip law is finally struck off. Of course, no liberties can be taken 
with the text of the law itself. If an error was made in it, it must 
appear in the printed law, the power that passed the law being the 
only one that can correct it. In preparing the law for printing and 
promulgation the system followed by the Department is so pains- 
taking that errors are almost unknown. 

The form in which a law which has been approved is printed is as 
follows: 

[ PuBLic—No. 54.| 
AN ACT To amend section forty-eight hundred and twenty-nine of the 

United States Revised Statutes concerning surgeons, assistant sur- 

geons, and other medical officers of the National Home for Disabled 

Volunteer Soldiers. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That section forty- 
eight hundred and twenty-nine of the Revised Statutes of the United 
States be amended by the addition of the following words: “ Provided, 
That surgeons, assistant surgeons, and other medical officers of the 
National Home for Disabled Volunteer Soldiers, and the several 
Branches thereof, may be appointed from others than those who have 
been disabled in the military service of the United States.” 

Approved, February 9, 1897. 
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A law which has become effective without action by the President 
is printed with the following statement following it: 


[Note by the Department of State. — The foregoing act having been 
presented to the President of the United States for his approval, and 
not having been returned by him to the house of congress in which it 
originated within the time prescribed by the Constitution of the United 
States, has become a law without his approval. | 


When a bill becomes a law in spite of the President’s veto it is 
printed with the action of Congress following, thus: 


In THE House oF REPRESENTATIVES, 
January 22, 1897. 

The President of the United States having returned to the House of 
Representatives in which it originated the bill (H. R. 9469) “An act to 
constitute a new division of the eastern judicial district of Texas, and 
to provide for the holding of terms of court at Beaumont, Texas, and for 
the appointment of a clerk for said court,” with his objections thereto, 
the House proceeded in pursuance of the Constitution to reconsider the 
same; and 

Resolved, That the said bill pass, two-thirds of the House of Represen- 
tatives agreeing to pass the same. 

Attest: A. McDoweLL, Clerk. 


IN THE SENATE OF THE UNITED STATES, 
February 8, 1897. 
The Senate having proceeded, in pursuance of the Constitution, to 
reconsider the bill entitled “An act to constitute a new division of the 
eastern judicial district of Texas, and to provide for the holding of terms 
of court at Beaumont, Texas, and for the appointment of a clerk for said 
court,” returned to the House of Representatives by the President of the 
United States, with his objections, and sent by the House of Representa- 
tives to the Senate, with the message of the President returning the bill: 
Resolved, That the bill do pass, two-thirds of the Senate agreeing to 
pass the same. 
Attest: Wa. R. Cox, Secretary. 


Formerly the laws were engrossed at the Capitol upon large sheets 
of parchment; but by concurrent resolution of November 1, 1893,1% 
it was provided that they should be printed upon parchment. A 
subsequent concurrent resolution, February 12, 1895,)* permitted 


1328 Stat. 5, Appendix 5, 
14 Appendix 18. 
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their engrossment by pen, if necessary, during the last six days of a 
session of Congress, as pressure of time might make it then impossi- 
ble to have a law printed soon enough for approval before the ad- 
jeurnment of Congress. Printing was substituted for engrossing 
because it was believed that fewer errors would oeeur owing to the 
continuous practice in accuracy of expert printers and proof readers, 
and because when printing the law a second copy can be struck off 
and sent to the Department of State. Thus as soon as the act has 
been signed the copy for the printer is ready. Before this system 
came into vogue it was the custom for the Departinent to use for the 
printer’s copy the printed bill upon which the law was based; but 
often there were late amendments to the bill and laborious ecompari- 
son with the engrossed law caused some delay and increased the 
chances of error. 

The laws having been printed, the originals are bound and de- 
posited in the Department; and the plates from which the printing 
was done are sent to the Department and preserved. Up to this 
point the duties of publishing and caring for the laws belong to the 
sureau of Rolls and Library. 

The law having been printed, passes to the law clerk, who pre- 
pares it for publication in the pamphlet editions of the laws which 
are issued soon after the close of each session of Congress and which, 
brought together at the close of the Congress, become the volumes of 
Statutes at Large. Up to 1903 the law clerk was known as the 
editor of the laws. The position was not, however, recognized by 
law, but created by the Department itself and the editor compensated 
at a rate of $5,000 out of the general appropriation for editing, print- 
ing and distributing the laws, made in 1874, after the contract 
with Little, Brown & Company terminated. The first editor, it is 
believed, was Robert C. Schenck. He received no regular commis- 
sion and had a desk in the library, but no regular office. In 1893, 
under Secretary Gresham, the editor was given an office of his own. 
By the act of March 3, 1906, the office of law clerk with a salary of 
$2,500 per annum was provided for. 

The Department’s publication of collected laws dates back to the 
act of March 3, 1795, which directed the Secretary of State 
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after the next session of Congress [to] cause to be collated and printed 
at the public expense, a complete edition of the laws of the United 
States, comprising the Constitution of the United States, the public 
acts in force, and the treaties, together with an index of the same. 


Four thousand five hundred copies were to be divided among the 
several States and the Territory Northwest of the Ohio, through the 
governors, according to the rule of apportioning representatives in 
Congress, and five hundred copies were reserved for the future dis- 
position of Congress. Acts passed at each succeeding Congress should 
be printed and distributed in the same way. From this act came 
the volumes of ** Laws of U. States,” printed by Richard Folwell, 33 
Carter’s Alley, Philadelphia. 

The act of March 3, 1797,1° made distribution of the five hundred 
reserved copies of the laws. Two sets were to go to George Wash- 
ington, one for his official use, the other to be his personal prop- 
erty; a set Was to go to the Vice-President and to each senator and 
representative ; six sets to the Secretary of the Senate; twelve to the 
Clerk of the House; one for each of the judges of the Federal 
Supreme and Distriet Courts and the marshals and attorneys, and 
sets for cabinet ofticers and a few other federal ofticers and the State 
executives. 

The act of March 27, 1804,'® required the Seeretary of State to 
procure four hundred sets of the laws; one hundred to be distributed 
and three hundred to be reserved for future disposal; but the act of 
January 2, 1803,'* transferred the reserve purchase to the Library 
of Congress. When the government moved from Philadelphia to 
Washington the official edition of the laws was printed by Samuel 
ilarrison Smith; then by William Duane; then (Vol. 7) by Duane & 
Son; then (Vols. 8 to 12) by Roger C. Weightman. 

By act of April 18, 1814,'* the government subscribed for one 
thousand sets of a new edition to be edited and compiled upon a plan 
presented by the Secretary of State and Attorney-General, the editor 


15 ] Stat. 519. 
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to be selected by the Secretary of State. Under date of June 10, 
1814, Richard Rush, the Attorney-General, sent James Monroe, the 
Secretary of State, the plan for the publication, which Monroe con- 
eurred in. It provided for the printing of all laws, whether in force 
or not, treaties and conventions with foreign powers and Indians, for 
the comparing of all before printing with the originals; that all im- 
portant acts of the Continental Congress be included; for notes and 
an index. John B. Colvin was appointed editor, and an official 
edition of the laws in five volumes, published by Bioren, Duane and 
Weightman, appeared in 1815, It was authoritative; but the editor 
in printing the Constitution of the United Stated included as an 
aecepted amendment the thirteenth which was then pending and 
actually was not ratified. This edition was continued, additional 
volumes being added to it up to 1845. Volume 6, also edited by 
Colvin, was published by Davis and Force, Washington, 1822; 
Volume 7 was published by W. A. Davis, 1827, with an index made 
by Samuel Bureh; Volume 8, by W. A. Davis, 1835; Volume 9, 
issued in 1839, does not bear the publisher’s name; Volume 10 was 
printed by J. and G. 8S. Gideon, 1845. This edition did not inter- 
fere with the pamphlet edition of the laws issued by the Secretary of 
State at the close of each session of Congress, which was initiated 
by the Secretary of State without especial authority of law, and 
ordered to be stopped by act of August 26, 1842. It was revived by 
act of June 25, 1864, and it was continued ever since. Concurrently 
with the official publications of the laws have been certain private 
publications having a semi-ofticial status. 

By act of February 18, 1791,'* a joint resolution gave permission 
to Andrew Brown or any other printer under direction of the Secre- 
tary of State to print the laws, resolutions and treaties of the United 
States. 

The act of Mareh 3, 1823, ordered the Secretary of State to sub- 
scribe for 550 copies of the sixth volume of the laws published by 
Davis and Force of Washington and distribute them among the 
several branches of the Federal Government and to the States.?° 


19] Stat. 224. 
203 Stat. 786. 
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The act of February 24, 1829,7" directed the Secretary of State 
to purchase and distribute five hundred copies of the Digest of the 
Laws of the United States, compiled by Thomas F. Gordon, at six 
dollars per copy. These and other private publications were in a 
measure under the sanction of the Secretary of State, as none of them 
could survive without his patronage. 

The act of March 3, 1845,°? recognized as authority the edition of 
the laws printed by Little and Brown of Boston, and discontinued 
the Department publication; but by act of June 25, 1864, payments 
to Little and Brown was stopped. A resolution of March 51, 1866, 
renewed the contract and provided that the price for each volume 
should not be more than five per cent. above cost price. With the 
inauguration of the Little and Brown edition in 1845 began the series 
of Statites at Large, the Department of State when it took over the 
publication in 1874 making its volumes a continuation of the Little 
and Brown edition. 

The act of June 20, 1874,22* discontinued the contract with Little 
and Brown and ordered the Secretary of State to publish the laws 
at the close of each Congress, having previously published them in 
pamphlet form at the close of each session. The pamphlet was to be 
distributed: 

To the President and Vice President of the United States, two copies 
each; to each Senator, Representative, and Delegate in Congress, one 
copy; to the librarian of the Senate, for the use of Senators, one hun- 
dred and twenty-six copies; to the librarian of the House, two hundred 
and fifty copies, for the use of the Representatives and Delegates; to the 
Library of Congress, fourteen copies; to the Department of State, in- 
cluding those for the use of legations and consulates, six hundred copies ; 
to the Treasury Department, two hundred copies; to the War Depart- 
ment, including those for the use of officers of the Army, two hundred 
copies; to the Navy Department, including those for the use of officers 
of the Navy, one hundred copies; to the Department of the Interior, 
including those for the use of the survevors-general and registers and 
receivers of public land offices, two hundred and fifty copies: to the Post 
Office Department, fifty copies; to the Department of Justice, including 
those for the use of the Chief Justice and associate justices, the judges 
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and the officers of the United States and territorial courts, four hundred 
and twenty-five copies; to the Department of Agriculture, ten copies; 
to the Smithsonian Institution, five copies; to the Government Printing 
Office, two copies; to the governors and secretaries of ‘Territories, one 
copy each; to be retained in the custody of the Secretary of State, one 
thousand copies; and ten thousand copies shall be distributed to the 
States and Territories in proportion to the number of Senators, Repre- 
sentatives, and Delegates in Congress to which they are at the time 
entitled. 


The bound volumes were to be distributed, under section 7 of the 
act, as follows: 

That after the close of each Congress the Secretary of State shall 
have edited, printed and bound a sufficient number of the volumes con- 
taining the Statutes at Large enacted by that Congress to enable him 
to distribute copies, or as many thereof as may be needed, as follows: 
To the President of the United States, four copies, one of which shall 
be for the library of the Executive Mansion, and one copy shali be for 
the use of the Commissioner of Public Buildings: to the Vice President 
of the United States, one copy; to each Senator, Representative, and 
Delegate in Congress, one copy: to the library of the Senate, for the 
use of Senators, one hundred and fourteen copies; to the librarian of the 
House, for the use of Representatives and Delegates, four hundred and 
ten copies; to the Library of Congress, fourteen copies, including four 
copies for the law library; to the Department of State, including those 
for the use of legations and consulates, three hundred and eighty copies; 
to the Treasury Department, including those for the use of officers of 
customs, two hundred and sixty copies; to the War Department, includ- 
ing a copy for the Military Academy at West Point, fifty copies; to the 
Navy Department, including a copy for the library at the Naval 
Academy at Annapolis, a copy for the library at each navy-vard in the 
United States, a copy for the library of the Brooklyn Naval Lyceum, 
and a copy for the library of the Naval Institute at Charlestown, Massa- 
chusetts, sixty-five copies; to the Department of the Interior, including 
those for the use of the surveyors-general and registers and receivers of 
public land-offices, two-hundred and fifty copies; to the Post Office 
Department, fifty copies; to the Department of Justice, including those 
for the use of the chief and associate justices, the judges and the officers 
of the United States and territorial courts, four hundred and twenty- 
five copies: to the Department of Agriculture, five copies: to the Smith- 
sonian Institution, two copies; to the Government Printing Office, one 
copy: and the Secretary of State shall supply deficiencies and _ offices 
newly created. 


Also, the Department was ordered to sel! the Revised Statutes and 
the laws of each session “ at the cost of the paper, press work, and 
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binding, with ten per cent. thereof added thereto to any person apply- 
ing for the same,” the proceeds to be paid into the Treasury. 

The act of 1874 provided for the preparation of volumes of the 
Revised Statutes under the supervision of the Secretary of State. 
Efforts to secure a revision had been made from time to time, but 
took no definite shape until under the act of June 27, 1866,** a com- 
inission was appointed to make the revision, the chairman being 
Caleb Cushing. The work was abandoned, however, when he re- 
signed and went on a diplomatic mission, no one being appointed in 
his place. In 1870, act of May 42% a second commission was pro- 
vided for whieh produced the body of laws which was aecepted and 
made effective by Congress on June 22, 1874, and published in 1875, 
Section 2 of the act of June 20, 1874, required : 

That the Secretary of State is hereby charged with the duty of causing 
to be prepared for printing, publication, and distribution, the Revised 
Statutes of the United States enacted at this present session of Congress ; 
* * * and when the same shall be completed, the said Secretary 
shall duly certify the same under the seal of the United States, and 
when printed and promulgated as hereinafter provided, the printed 
volumes shall be legal evidence of the laws and treaties therein contained, 
in all the courts of the United States, and of the several States and 
Territories. 


But the act of December 28, 1874, providing for the authentication 


of the Revised Statutes, required that the certificate be * under the 
seal of the Department of State.” Accordingly, the certificate which 
was signed by Hamilton Fish, dated February 22, 1875, which pre- 
ceded the first edition of the Revised Statutes, was under the seal 
of the Department. It cited the law and said: 

Now, therefore, I, Hamilton Fish, Secretary of State, do hereby 
certify that the following are the “ Revised Statutes of the United 
States ” as enacted by Congress on the 22d day of June, 1874, prepared, 
printed, and published according to the provisions of the first mentioned 
act of June 20, 1874. 


Under the provisions of the act of March 2, 1877, George S. Bout- 
well was selected to prepare a second edition of the revision, and it 
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was published in 1878. The Secretary of State was required by the 
law to examine and approve the edition, and the volume was prefaced 
by a certificate from him under the seal of his Department that he 
had examined and compared the new edition. 

Supplements have been issued in 1881, 1891, 1892, 1893, 1895, 
1896, 1897, 1899, 1901. The supplement of 1901 complet d Volume 
2 of the bound volume. 

To recapitulate, there are now, under the jurisdiction of the Secre- 
tarv of State: 

1. The original parchment laws of the United States, commonly 
known as the manuscript laws, formerly engrossed, but now printed. 

2. The slip laws printed directly from the parchment laws. 

3. The pamphlet laws issued at the close of each session of Con- 
gress, based upon the slip laws, but compared again with the mann- 
script laws. 

4. The volumes of Statutes at Large printed at the close of each 
Congress based upon the pamphlet laws. 

5. The Revised Statutes with supplements, compiled from the 
Statutes at Large. 

We have seen that when an act is passed over the President’s veto 
it is sent to the Secretary of State by the Speaker of the House or 
the President of the Senate. If his veto prevails the bill remains in 
the archives of Congress. 

If a bill becomes law by the President’s permission, but without 
his approval, that is to say, simply by his failure to sign it or return 
it to Congress with his veto within ten days after it has passe Con- 
gress, it is sent from the President’s office, where it has been held for 
the ten days, to the Department of State, with a statement from one 
of the President’s secretaries of the cireumstances under which it has 
become a law. If a bill passes Congress within ten days of adjourn- 
ment it can not become a law without the President’s signature. He 
has greater power over such a bill than he has over other bills, for if 
he disapproves of it he may kill it by inaction and Congress is power- 
less to prevent his doing so. A number of bills have been thus 
rendered ineffective. The process is known as a “ pocket veto,” and 
what are called the “ pocketed laws” are sent to the Department of 
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State from the White House becoming a part of the Department 
archives in the Bureau of Rolls and Library. 

Included in the publications of the lews are the proclamations of 
the President and treaties with foreign powers, the originals of bot!: 
being prepared in the Department of State and only leaving it to go 
to the White Tlouse to be signed. As a matter of fact. a treaty is 
proclaimed by the President before it becomes effective. The ordi- 
nary proclamation is, however, printed on a foolseap sheet. The same 
care is exercised to ensure the correctness of the print as is used in 
printing a law. The proclamations are not inelude! in the public :- 
tions of the pamphlet laws, but are embodied in the publications of 
Statutes at Large. So are the treaties; and they are first printed by 
the Department in the same form as the slip laws. All treatic 
except some postal conventions, are negotiated by the Secretary of 
State, and the originals of all treaties become a part of the Depart- 
ment’s archives. Executive orders are prepared for the President’: 
signature in the Department which has jurisdiction over the snb- 
ject to which they relate; but they are printed by the Department of 
State in the same form as proclamations, and the originals beeome 
a part of its records. They are not printed in the volumes of laws, 
although in some cases they have the force of law. 

Until 1898 the printed editions of the laws passed into the im- 
mediate custody of the Bureau of Accounts, in the Department, being 
distributed according to the aet of Congress, and sold subject to the 
provisions of the following circular, the monevs received being de- 
posited in the Treasury Department and credited to the fund * Mis- 
cellaneous Accounts: ” 


DEPARTMENT OF STATE. 


The following are the prices at which the Laws of the United States 
are sold at this Department, no provision having been made by Congress 
for their free distribution: 


Revised Statutes (Edition of 1878)................... bound. .$2.90 
Revised Statutes relating to District of Columbia, Post Roads, and 


Supplement to the Revised Statutes (Edition of 1891) ..bound.. 2.00 
(Abridgment of Vols. 18, 19, 20, 21, 22, 23, 24, 25, and 26, 
Statutes at Large.) 


| 
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Laws of first session, 43d Cong., 1873-"74........... pamphlet.. 1.05 
Laws of second session, 43¢ Cong., 1874-75. ............ 
Statutes at Large, Vol. 18, 43d Cong., 1873-"75......... bound.. 2.99 
Laws of first session, 44th Cong., 1875-76.......... pamphlet... 
Laws of second session, 44th Cong., I876-77............ do.... .48 
Statutes at Large, Vol. 19, 44th Cong., 1875-"77........ bound.. 2.40 
Laws of first session, 45th Cong., 1877.............. pamphlet... .12 
Laws of second session, 45th Cong., 1877-78. ........... do.... .50 
Laws of third session, 45th Cong., 
Statutes at Large, Vol. 20, 45th Cong., I877-"79........ bound.. 2.28 
Laws of first session, 46th Cong., 1879.............. pamphlet... .14 
Laws of second session, 46th do.... .60 
Laws of third session, 46th Cong., 1880-"81.............. Bins J 
Statutes at Large, Vol. 21, 46th Cong., 1879-’81........ bound.. 2.50 
Laws of first session, 47th Cong., 1881-"82........... pamphlet... .72 
Laws of second session, 47th Cong., 1882-’83............ do.... .55 
Statutes at Large, Vol. 22, 47th Cong., 1881-"83........ hound... 2.30 
Laws of first session, 48th Cong., 1883—"84.......... pamphlet... .65 
Laws of second session, 48th Cong., 1884—"85............ do.... .50 
Statutes at Large, Vol. 23, 48th Cong., 1883-"85........ hound... 2.10 
Laws of first session, 49th Cong., 1885-"86........... pamphlet.. 
Laws of second session, 49th Cong., 
Statutes at Large, Vol. 24, 49th Cong., 1885-"87........ bound.. 2.20 
Laws of first session, 50th Cong., I887—"88.......... pamphlet... 1.00 
Laws of second session, 50th Cong., I888—89............ do.... .55 
Statutes at Large, Vol. 25, 50th Cong., 1887-"89........ hound. . 2.45 
Laws of first session, 51st Cong., 1889-"90........... pamphlet... 1.05 
Laws of second session, 51st Cong., sc. 
Statutes at Large, Vol. 26, 51st Cong., 1889-"91........ hound... 2.60 
Laws of first session, 52d Cong., 1891-"92........... pamphlet.. .70 


The Revised Statutes (Edition 1878) embraces the laws of a general 
and permanent nature in force December 1, 1873, and the specific 
amendments thereof made during the 43d and 44th Congresses. The 
Supplement to the Revised Statutes is an abridgment of Vols. 18, 19, 20, 
21, 22, 23, 24, 25, and 26 of the Statutes at Large, comprising all the 
laws of a general and permanent nature passed during the 43d, 44th, 
45th, 46th, 47th, 48th, 49th, 50th, and 51st Congresses. 

Payment is required to be made in cash, postal notes, or by bank 
drafts on banks in New York city or Washington, D. C., pavable to the 
order of the “ Disbursing Clerk, Department of State.” /ndividual 
checks on banks located outside of New York or Washington can not be 
accepted. 

The books will be sent by mail, postage free. 


Disbursin q Clerk. 
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The act of March 15, 1898,?* took this duty away from the Depart- 
ment and the laws are now sold by the Superintendent of Documents, 

Probably the most important law in the Department’s custody is 
the Declaration of Independence, and this document has had a peeu- 
liar form of publication which may be appropriately described here. 

On January 2, 1824, a letter from the Secretary of State, John 
Quiney Adams, was read in the House of Representatives stating 
that a copper plate facsimile had been made of the Declaration of 
Independence and two hundred copies struck off, which it remained 
for Congress to dispose of.2° A joint resolution was enacted May 
26, directing that two copies be sent to each of the surviving signers 
of the document; two copies to the President ; two to the late Presi- 
dent, Mr. Madison; two to the Marquis de Lafayette; twenty copies 
to the two houses of Congress; twelve to the different departments ; 
two for the President’s house; two for the Supreme Court room; 
one for each of the governors of the States; one for each branch of 
the legislatures of the States; one for each governor of a Territory; 
one for the legislative council of each Territory and the remainder to 
he distributed to such colleges and universities as the Secretary of 
State might select. The President was requested to cause the dis- 
tribution to be made agreeably to this plan.*® 

The surviving signers were John Adams, Thomas Jefferson and 
Charles Carroll of Carrolton, and to each was sent a letter identical 


with the following, mutatis mutandis: 


DEPARTMENT OF STATE 


Washington 24 June 1824. 

To John Adams, 

Quincy, Massachusetts. 
Sir 

In pursuance of a joint Resolution of the two Houses of Congress, a 
Copy of which is hereto annexed, and by direction of the President of 
the United States, I have the honour of transmitting to you, two fac- 
simile copies of the original Declaration of Independence engrossed on 
parchment, conformably to a secret Resolution of Congress of the 19th 


2430 Stat. 316. 
25 Annals of Congress, 18 Cong., Ist Sess., Vol. I, p. 915. 
264 Stat. 78. 
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July 1776, to be signed by every Member of Congress, and accordingly 
signed on the second day of August of the same year. 

Of this Document, unparalleled in the Annals of Mankind, the original! 
deposited in this Department exhibits your name as one of the sub- 
scribers. The Rolls herewith transmitted are copies as exact as the art 
of engraving can present, of the Instrument itself, as well as of the 
signatures to it. While performing the duty thus assigned to me, permit 
me to felicitate you and the Country, which is reaping the reward of 
your labours, as well that your hand was affixed to this record of glory, 
as that after the lapse of near half a century, you survive to receive this 
tribute of reverence and gratitude, from your children, the present 
fathers of the land. 

With every sentiment of veneration, I have the honour of subscribing 
myself your fellow Citizen. 

(Signed) Jonn Quincy Apams.*? 

The engraver of this, the only facsimile of the Declaration that 
has ever been made, was William J. Stone, of Washington. It is 
supposed that in making it directly from the document itself he took 
off some of the surface ink, thereby lessening its permanence. At 
any rate, it began to deteriorate about thirty years ago and thereafter 
faded rapidly. This fact is not, however, due only to the method 
by which the facsimile was taken, but to its exposure on exhibition 
to strong light for one hundred and seven years. It was first in the 
Department's office, but from 1841 to 1877 was in the Patent Office, 
being permitted to remain on exhibition there even after the Patent 
Office ceased to be a part of the Department of State, because the 
building occupied by the Patent Office was believed to be fireproof and 
the Department was not vet established in good quarters. For the cen- 
tennial exhibition of 1876 the document was permitted to be taken 
to Philadelphia and read at the opening exercises. It is presumed 
that authority for the removal was based upon section 5 of the act of 
March 5, 1875, relative to the exhibition: 

And authority is hereby given to the heads of the several Executive 
Departments to display at the International Exhibition of Eighteen 
hundred and seventy-six, under such conditions as they may prescribe 
* * * all such articles in store or under the control of said Depart- 
ments as may be necessary or desirable to render such collection complete 
and exhaustive.** 

27 Dept. of State, Miscl. Lets. 

288 Stat. 400. 
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Deterioration in the document had already been noticed, for on 
August 3, 1876, a joint resolution of Congress was passed providing 
that 
a commission, consisting of the Secretary of the Interior, the Secretary 
of the Smithsonian Institution and the Librarian of Congress, be em- 
powered to have resort to such means as will most effectually restore the 
writing of the original manuscript of the Declaration of Independence, 
with the signatures appended thereto, now in the United States Patent 
Office: and that the expense attending the same be defrayed out of the 
contingent fund of the Interior Department. 


This resolution was allowed to go unnoticed until May 50, 1880, 
when the Secretary of the Interior, Carl Schurz, called the commis- 


sion together: 
May 3rd 80. 
A. R. Spofford, Esq., 
Librarian of Congress. 
Sir: 
sy a Joint Resolution of Congress, approved August 3, 1876, the 
Secretary of the Interior, the Secretary of the Smithsonian Institution 
and the Librarian of Congress, were constituted a Commission, em- 
powered to take measures to restore the writing of the Declaration of 
Independence and the signatures appended thereto. If it should suit 
your convenience, I will be pleased to see you at the Department of the 
Interior, on Wednesday, the 5th instant, at 3 o’clock, P. M.. to consult 
on the subject of said resolution. 
An invitation has been extended to the Secretary of the Smithsonian 
Institution, to be present at the time stated. 
Very respectfully, 
C. Scuurz, 
Secretary.”* 


The commission requested the president of the National Academy 
of Science to appoint a committee of experts to examine into the 
question of a restoration of the document. 

May 6th 80. 
Prof. William B. Rogers, 

President of the National Academy of Science, Boston, Mass. 
Sir: 

By joint resolution of Congress, approved August 3, 1876, the Secre- 
tary of the Interior, the Seeretary of the Smithsonian Institution and 
the Librarian of Congress, were constituted a commission empowered to 
take measures to restore the writing of the Declaration of Independence 
and the signatures appended thereto. In compliance with the direction 


29 Archives of the Secretary’s Office, Department of the Interior. 
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of the Commission I have the honor to submit for your consideration the 
following resolution passed at a meeting held at the Department of the 
Interior on the 5th instant. 

“That the Secretary of the Interior, Chairman of the Commission, 
present the question of restoration of the faded writing of the original 
manuscript of the Declaration of Independence, to the President of the 
National Academy of Sciences, Professor William Bb. Rogers, of Boston, 
with the request to appoint 1 committee of experts, from the members 
of the Academy, to take the subject into consideration, and to report 
whether such restoration be expedient or practicable, and if so in what 
way the object can best be accomplished.” 

C. SCHURZ, 
Secretary of the Interior and 
Chairman of the Commission. 


Professor Rogers appointed a committee which reported January 
1881. 

Report of the Committee of the National Academy of Sciences on the 
restoration of the manuscript of the Declaration of Independence: 

Prof. Wm. B. Rogers, President of the National Academy of Sciences, 
Sir: 

The Committee of the National Academy of Sciences to which was 
referred the question of restoration of the faded writing of the original 
manuscript of the Declaration of Independence respectfully reports: 
That in the judgment of the Committee it is not expedient to attempt 
to restore the manuscript by chemical means partly because such methods 
of restoration are at best imperfect and uncertain in their results, and 
partly because the Committee believes that the injury to the document 
in question is due, not merely to the fading of the ink employed, but 
also and in a large manner, to the fact that press copies have been taken 
from the original so that a part of the ink has been removed from the 
parchment. 

The Committee is therefore of opinion that it will be best either to 
cover the present receptacle of the manuscript with an opaque lid or to 
remove the manuscript from its frame and place it in a portfolio, where 
it may be protected from the action of light and furthermore that no 
press copies of any part of it should in future be permitted. 

Wotcorr Gisps, Chairman. 
J. E. Hitearp. 
J. LAURENCE SMITH. 
R. E. RocGers. 
Boston, Jan. 7, 1881. C. F. Cnanpier. 


It is believed that the committee was in error in supposing that 
more than one press copy was ever taken of the document. 

The report of the committee was communieated to the Secretary of 
State by the Secretary of the Interior January 21, 1881. 
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The request which brought its removal to Philadelphia is indicated 
by the following correspondence : 


INDEPENDENCE ILALL 
(Museum DepartMENT) 
Philadelphia, Febry. 1, 1876. 
lo Hon. Z. Chandler, 
Secretary of the Interior. 
Sir: 

A committee composed of the two Presidents of Councils of the City 
of Phila —the Chairman of the Committee on Centennial Anniversary, 
the Commit. of City Property, and myself have been, under the authority 
of an ordinance, engaged for three years past in restoring Independence 
Chamber to its appearance in July, 1776. The original chairs used by 
the members, the chair occupied by Hancock as President, the table 
upon which the Deeln of Independence was signed — even the silver 
inkstand used upon the occasion —all have now been restored to their 
positions — while the walls of the chamber exhibit portraits duly authen- 
ticated of nearly all who debated & signed our Magna Charta. 

I respectfully transmit for your examination the three reports duly 
made as the work progressed. Messrs. Farrell & Co. have now con- 
tributed a first class fire-proof safe constructed pursuant to the directions 
of the Comtee., which has been placed in Independence Hall. When the 
doors are opened the contents will be securely presented by a heavy plate 
glass inner door — the fire-proof doors to be opened by day & closed at 
night. 

We beg most respectfully but earnestly to request that you will deposit 
in this safe the original Deecln. of Independence in your custody, that it 
may then be exhibited to the citizens of the U. States generally & to 
foreigners in the very chamber where that document was originally dis- 
cussed & signed. 

We have already taken every precaution that the most experienced 
insurance inspector could point out to secure this Building against fire 
& desire to express ourselves ready & willing to adopt whatever more 
you may point out to ensure the perfect safety of this inestimable docu- 
ment. The key of the inner or glass door shall be placed in your hands 
if you so desire, so that the actual custody need not pass from your 
department, or we will have it (the glass door) screwed in place & request 
the seal of your department to be placed over it. 

The Comtee. or its chairman will personally proceed to Washington 
& carry out your instructions or will take such action as you may deem 
desirable or expedient. 

Very respy personally & on the part of the Comtee. 
on Restoration of Independence Hall. 
Frank M. Ertina, 
Chairman. 


4 


1006 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The government had already resolved to send the Declaration to 
Philadelphia, but had designed to keep it in the building which was 
being erected to hold the government’s exhibits. The Secretary of 
the Interior wrote to the Philadelphia committee: 


DEPARTMENT OF THE INTERIOR, 
Washington, D. C., February 21st, 1876. 
Sir: 

I acknowledge the receipt of your letter, dated the Ist instant, re- 
questing on behalf of the ‘“ Committee on the Restoration of Inde- 
pendence Hall”, that the original Declaration of Independence, now, 
and for many years, on exhibition in the Model Room of the Patent 
Office, be transferred to the custody of said Committee for the purpose 
of being exhibited in said Hall, during the approaching Centennial 
Exhibition. 

You are respectfully informed that, prior to the receipt of your 
letter, arrangements had been perfected to place said Declaration on 
exhibition in the building erected for the Government display at the 
Centennial Exhibition, a fire and burglar-proof safe having been pro- 
vided for its reception, and to insure it against injury. Under these 
circumstances, I do not feel at liberty to comply with the request con- 
tained in your letter. 

I am, Sir, Very respy., 
Your obedient servant, 
Z. CHANDLER. 
Frank M. Etting, Esq., 
Chmn. of Com. on Restoration 
of Independence Hall, 
Philadelphia, Penna. 


This reply was not accepted as final, and an appeal was made to 
the President in a letter dated March 28, 1876, substantially identical 
with that sent to Secretary Chandler, accompanied by a personal letter 
from George W. Childs: 

INTERNATIONAL EXHIBITION 
1876 
United States Centennial Commission. 
Historical Philadelphia, March 28, 1876. 
Department. 
My dear Mr. President : 

Col. Etting who writes the within letter is the Chairman and moving 
spirit of the Municipal Committee for the restoration of Independence 
Hall, whose work has resulted in the admirable change now visible in 
that venerated historic chamber. 
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It seems to be so manifest that if the Declaration is to be exhibited 
in Philadelphia it should be in the very Hall where it was considered, 
consummated and signed, that nothing can be added by argument to 
the weight of that single reason. Indeed it seems to me there would be 
palpable unfitness in showing it anywhere else. 

You will see by Col. Etting’s letter that every practicable precaution 
has been adopted to insure the safety of the precious document, not only 
from ordinary accident and fire, but from the possibility of being touched 
by careless hands. 

I hope you may be able to see the way clear. to such order as wil! place 
the Declaration in the old Hall during the six months of the Exhibition. 

With respect, truly yours, 
Gro. W. CHILDs. 


The Seeretary of the Interior still resisted transfer of the docu- 
iment to the city of Philadelphia without Congressional authority. 
Ile wrote the President, April 13, enclosing a report from the Com- 
missioner of Patents, who had actual possession of the Declaration, 


showing how it came to be in his oftice: 


DEPARTMENT OF THE INTERIOR 
WASHINGTON. 
April 13, 1876. 
The President, 
Sir: 

I have the honor to acknowledge the receipt, by your reference, of two 
communications addressed to you on the 28th and 30th ult., by Frank 
M. Etting, Esq., Chief of the Historical Department of the International 
Exhibition, and George W. Childs, Esq., respectively ; requesting that an 
order be issued for the transfer of the original Declaration of Inde- 
pendence from the custody of this Department to that of the Committee 
who have charge of the restoration of Independence Hall, in Philadel- 
phia, in order that that document may be exhibited in said Hall, during 
the approaching Centennial celebration in that city. 

A similar request was made by Mr. Etting to this Department on the 
Ist of February last, a compliance with which was declined for the 
reasons stated in my letter of the 21st of that month, a copy of which is 
herewith transmitted. 

I have also the honor to enclose a copy of a communication, addressed 
to me on the 11th instant, by the Commissioner of Patents, showing the 
manner in which the “ Declaration” came into the charge of this De- 
partment. 

While T recognize the eminent fitness of the exhibition of the Declara- 
tion of Independence in the Chamber wherein it was adopted and signed, 
| do not feel at liberty to permit it to pass from my custody unless 
authorized by Congress to do so. 
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i have the honor, therefore, to suggest the propriety of submitting the 
proposition touching such transfer, to Congress, for such direction as 
that body may see fit to authorize. Should this suggestion meet with 
your approval, | will prepare the necessary letters and transmit them 
with copies of the correspondence already had in the matter, to Congress, 
unless you shall prefer to make the proposition for such transfer the 
subject of an Executive communication to that body. 

1 have the honor to be, 
With great respect, 
Your obedient servant, 
Z. CHANDLER, 
Secretary. 


Enclosed with this letter was the letter from the Commissioner of 
Patents: 
DEPARTMENT OF THE INTERIOR 
U. S. Patent Office. 
Washington, April 11, 1876. 
Hon. Z. Chandler, 
Sec’y of the Interior. 
Sir: 

In response to your verbal request of the 4th ult., in regard to the 
letter of Col. Etting and Geo. W. Childs, of Philadelphia, in relation 
to the Declaration of Independence, now in your custody, I have the 
honor to report: 

I am not aware that there is any law covering the matter, or con- 
signing the document to your custody. Many years since the buildings 
in the city wherein such a document could be safely stored were very few. 
The tradition of the matter is that the document was placed in the Patent 
Office building for safe-keeping, the State Department being a brick 
building which offered no security against fire. At that time there was 
what was known in Washington as “ The National Museum ” and to this 
were contributed various things of interest, such as the relics of Wash- 
ington, the treaties with Foreign Countries, the Benjamin Franklin 
printing-press, and also this document in question, the Declaration of 
Independence. 

To these objects of personal interest were added subsequently many 
objects of natural history, and the curiosities brought home by the Wilkes 
Expedition. 

When the Smithsonian Institution was organized in this city, about 
1846, the Act of Congress made it the custodian of objects of natural 
history (See Revised Statutes, pages 1088 to 1090). As the space was 
required for models, the Patent Office was glad to part with these, but 
no adequate safety could be secured in the Smithsonian Institution build- 
ing for these objects which it would be impossible to replace. The wis- 
dom of the determination has been fully justified as the Smithsonian 
building, since that time, has been subjected to a disastrous fire. 


} 
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I therefore give it as my judgment on the facts that the Declaration of 
Independence, and the Commission of General Washington, associated 
with it in the same frame, belong to your Department as heirlooms, the 
right being prescriptive. 

In regard to the merits of the matter, and the earnestly expressed 
desire of the gentlemen sending the communication above referred to, it 
may not be proper that I should express my opinion. It may be per- 
mitted, however, to me to state that the document is one around which 
cluster all the interests of the Centennial period, and as the Government 
has concluded at a large expense to exhibit its own curiosities in its own 
building, I can not see why the great central feature of interest should 
be removed from its collection. 

I have the honor to be, 
Very respectfully yours, 
H. H. Dve ty, 


Commissioner of Patents. 


After further consultation, and in all probability by direct order of 
the President, it was determined to accede to the Philadelphia re- 
quest, and A. Bell, Chief Clerk of the Interior Department, carried 
the document to Philadelphia May 6, 1876. 


DEPARTMENT OF THE INTERIOR, 
Washington, May 10th, 1876. 
Hon. Z. Chandler, 
Secretary of the Interior. 
Sir: 

| have the honor to report, that, in obedience to your instructions of 
the 5th inst., | conveyed to Philadelphia, Pa. on the morning of the 6th 
the original Declaration of Independence, and deposited the same in the 
safe provided for its reception in Independence Hall. 

Mayor Stokley, on accepting the trust, desired me to convey to you the 
assurance that your action in returning the Declaration to the Hall in 
which it was signed was gratefully appreciated by the people of Phila- 
delphia. He also wished me to say that the document would be guarded 
with jealous care, and returned to your Department at the close of the 
Centennial season. Permit me to add that the warm welcome which 
greeted this national relic on its arrival at Independence Hall, and the 
favorable comments of the City press thereon, were evidences of a 
popular recognition of the wisdom shown by the President and yourself, 
in directing the return of the Declaration to its time-honored home. 

Thanking you for the honor conferred upon me, as the bearer of the 
sacred document, I remain, 

Very Respectfully, 
A. BELL, 
C. C. 
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Hall. 
CLERK’s OFFICE, COMMON COUNCIL, 
Philadelphia, February 15th, 1877. 
To Hon. WILLIAM S. STOKLEY, 
Mayor of Philadelphia. 

Sir: 

This is to certify that the following is a true and correct copy of the 
original Resolution passed by the Select and Common Councils of the 
City of Philadelphia, Fifteenth day of February A. D., 1877, entitled, 


RESOLUTION 
RELATIVE TO THE ORIGINAL DECLARATION OF INDEPENDENCE: 

Wiereas, It is understood that steps are about to be taken under 
the direction of the Department of the Interior, at Washington, to have 
the Original Chart of the Declaration of Independence removed from 
Independence Hall, where it has been temporarily deposited since the 
opening of the Centennial Exhibition, back to the National Capital. 

AnpD Wuereas, The State House of Pennsylvania has been dedi- 
cated by the Citizens of Philadelphia, to their fellow Countrymen of the 
United States as a perpetual monument to the founders of American 
Independence, and it is peculiarly appropriate that the Original Chart 
of the Declaration should be permitted to remain permanently in the 
building where it was signed and originally promulgated, as an enduring 
object of interest to the ceaseless throng of visitors to that Historic spot, 
therefore, 

RESOLVED, By the Select and Common Councils of the City of Phila- 
delphia, That the National Authorities are hereby respectfully and 
earnestly requested to take the necessary action, legislative or otherwise, 
by which the said Chart may be suffered to remain deposited hereafter 
on exhibition in Independence Hall, under the care and custody of the 
Councils of the City of Philadelphia. 

RESOLVED, That a certified copy of these Resolutions be forthwith 
transmitted by his Honor the Mavor to the President of the United 
States, the Secretary of the Department of the Interior, and the Mem- 
bers of Congress from Tennsylvania, and that the latter are hereby 
respectfully urged to invite their endeavors to secure the accomplishment 
of the object herein proposed. 

Attest, 
JoHN ECKSTEIN, 
Clerk of Common Council. 


The proposition met with a cool reception in Washington and was 


not pressed. 


The exhibition having closed, an effort was made by the authorities 


of the city of Philadelphia to retain the Declaration in Independence 


. 
+ 
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In the meantime the Secretary of State, being now in a new fire- 
proof building, wrote to the Secretary of the Interior requesting the 
return to his oftice of the document, and the President approved the 
request. It was clear that its only proper abiding place was his 
Department under the terms of the act creating the Department. 

Feby. 8th 77 
The Honorable the 
Secretary of State. 
Sir: 

In reply to your letter of the 5th inst. requesting the return to the 
Department of State of the original Declaration of Independence, the 
Commission of General Washington as Commander-in-Chief, and certain 
treaties with foreign powers, which request was approved by the Presi- 
dent of the United States by endorsement on your letter, I have the 
honor to state that measures will immediately be taken by this Depart- 
ment to return the papers referred to, to the custody of the Department 
of State. 

The Declaration of Independence was, at the request of prominent 
citizens of Philadelphia, with the approval of the President of the 
United States, deposited in Independence Hall, on the 6th of May last, 
in custody of the Committee on the Restoration of Independence Hall, 
to remain during the Contennial Exhibition, and has not vet been re- 
turned to this Department. 

The Commissioner of Patents states that he is informed that the 
treaties with foreign powers, formerly in the custody of the Patent 
Oflice, were, some years since, transferred to the Smithsonian Institute. 
The Regent of the Institute has this day been requested to furnish to 
this Department any information relative thereto, which he may have, 
or to return the same to this Department if they are yet in his charge. 
Arrangements will be made immediately for the return of the Declara- 
tion of Independence to the Department in order that your request may 
be complied with at an early date. 


Very respectfully, 
Z. CHANDLER, 
Secretary. 


March 3, 1877. 
The Honorable, 
The Secretary of State. 
Sir: 

i have the honor, in compliance with the request contained in your 
letter of the 6th ult., endorsed by the President of the United States, to 
forward, herewith, the original Declaration of Independence, and the 
Commission of General George Washington, as Commander-in-Chief. 
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Compliance with your request relative to these papers, was delayed 
by an effort on the part of prominent citizens of Philadelphia to have 
them retained permanently in Independence Hall, where they were 
placed during the Centennial Exhibition. 

I have the honor also to transmit the treaties with foreign powers 
referred to in the schedule which accompanied your letter with the 
exception of the treaty between the United States and Great Britain of 
George the Third, 1784, which can not at present be accounted for. I 
send herewith, copy of a letter of Prof. Henry relative to the treaties. 

Very respy, Your obt. servant, 
Z. CHANDLER, 
Secretary. 

The missing treaty was subsequently found and sent to the De- 
partment. 

The document was placed in the library where it remained on 
view until 1894. 

When the exhibit of the Department for the World’s Fair at 
Chicago in 1893 was planned it included the display of the Declara- 
tion because of the great patriotic interest in seeing it manifested 
by all classes of people; but when it became known that its trans- 
portation to a considerable distance and to a building not tireproof 
was contemplated much opposition to its being thus jeopardized in 
its safety was manifested, and, acting upon several written protests, 
the Secretary of State ordered that it should not be moved. 

The deterioration begun in 1876 increased and by 1894 the docu- 
ment had faded so that many of the signatures were invisible, except 
to the closest inspection. The action taken on the subject is shown 
by the following: 

Report of a Committee of the National Academy of Sciences on the Con- 
dition and Preservation of the Declaration of Independence. 
New York, April 24, 1903. 
Honorable Joun Hay, 
Secretary of State. 

Dear Str: In response to a communication received from you, a com- 
mittee was appointed by President Agassiz of the National Academy of 
Sciences to confer with vou with regard to the present condition of the 
Declaration of Independence, and to make such recommendations as 
should seem desirable to insure the preservation of this precious instru 
ment. The committee was also requested to send their report to you 
directly in order to avoid the delay which might result from reporting 


] 
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in the usual manner to the officers of the Academy. The members of 
the committee are John S. Billings, Ira Remsen, and Charles F. 
Chandler. 

After conferring with you, the committee was given an opportunity to 
make a careful examination of the instrument with the assistance of 
Mr. A. HL. Allen, Chief of the Bureau of Rolls and Library, and with the 
assistance of Dr. Wilbur M. Gray of the Army Medical Museum. 

The instrument has suffered very seriously from the very harsh treat- 
ment to which it was exposed in the earlier years of the Republic. Fold- 
ing and rolling have creased and broken the parchment. The wet press- 
copying operation, to which it was exposed about 1820, for the purpose 
of producing a facsimile copy, removed a large portion of the ink. Sub- 
sequent exposure to the action of light for more than thirty years, while 
the instrument was placed on exhibition, has resulted in the fading of the 
ink, particularly in the signatures. The present method of caring for the 
instrument seems to be the best that can be suggested. 

The committee is pleased to find that no evidence of mould or other 
disintegrating agents can be discovered upon the parchment by careful 
microscopic examination ; nor any evidence that disintegration is now in 
progress. 

The investigation has been facilitated by the photograph that was 
taken in 1883, two vears after the previous examination by a committee 
of the Academy, and we would suggest the desirability of taking another 
photograph of about the same size at the present time, and from time 
to time in the future as an aid to future investigations. 

The committee does not consider it wise to apply any chemicals with 
a view to restoring the original color of the ink, because such applica- 
tion could be but partially successful, as a considerable percentage of the 
original ink was removed in making the copy about 1820, and also 
because such application might result in serious discoloration of the 
parchment; nor does the committee consider it necessary or advisable 
to apply any solution, such as collodion, paraffin, ete., with a view to 
strengthening the parchment or making it moisture proof. 

The committee is of opinion that the present method of protecting 
the instrument should be continued; that it should be kept in the dark 
and as dry as possible, and never placed on exhibition. 

CHARLES F, CHANDLER, 
Chairman of the Committee. 


Of equal importance with the Declaration of Independence is the 
Constitution of the United States, the original of which has never 
passed out of the Seeretary of State’s custody: bnt which has never 
heen put on exhibition and has suffered no deterioration. In con- 
nection with it two important official publications must be noticed. 
The first, edited by the Secretary of State, John Quincy Adams, 
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was the Journal, Acts and Proceedings of the Convention, ete., pub- 
lished in Boston in 1819, under authority of a joint resolution of 
Congress of March 27, 1818. This was the official journal of the 
convention which under the convention’s orders the Secretary, 
William Jackson, had turned over to the President of the Conven- 
tion, General Washington, when it adjourned, to be kept by him until 
its place of deposit should be indicated by the Congress of the new 
government, if it should ever be formed. Washington did not, how 
ever, ask for directions from Congress, but seems to have concluded 
that as it had deposited the records of the old government with the 
Department of State that was the proper place for the records of the 
establishment of the new government. They were turned over by 
him and receipted for by Secretary Timothy Pickering, March 16, 
1796. When Adams edited them in 1818 they were in the immediate 
custody of the chief clerk, Daniel Brent. 

Another important publication by the Department was entitled 
the ** Documentary History of the Constitution of the United States 
of America, 1786-1870, Derived from the Records, Manuscripts, 
and Rolls deposited in the Bureau of Rolls and Library of the De- 
partment of State,” edited by the Chief of the Bureau, Andrew 
Hussey Allen. The first two volumes appeared in 1894 and con- 
tained the records of the Annapolis Convention of 1786, the journal 
of the federal convention of 1757 and collateral papers, and amenda- 
tory and ratification proceedings of the States. Volume III appeared 
in 1900 and contained Madison’s journal of debates in the convention 
of 1787. Volumes IV and V were published in 1905 containing 
letters and papers relating to the Constitution taken from the his- 
torical collections then in the Bureau of Rolls and Library. Con- 
gress has never authorized a facsimile of the Constitution; but the 
document has been photographed. 

It has been seen that the same provisions which applied to the 
publication of the laws were made applicable to the publication of 
treaties, which are the supreme law; but several separate compilations 
of collected treaties have been made for convenience. The first was 
a private publication entitled Diplomatic Code of the United States 
of America embracing a Collection of Treaties and Conventions be- 
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tween the United States and Foreign Powers from the year 1778 to 
1828, by Jonathan Elliot, published in Washington, 1827. It was 
under the patronage of the Secretary of State, Henry Clay, to whom 
it was dedicated. In the letter of Mr. Clay to Mr. Elliot, dated 
November 1, 1827, and printed at the beginning of the volume, he 
said: “It is, | believe, the first complete collection, in one volume, 
of our Treaties with Foreign Powers, whieh has been made.” <A 
second edition with additions was published in 1854. In 1848 the 
Little and Brown edition of the laws ineluded the treaties in one 
volume, No. 8. On December 22, 1870, the Senate passed a resolu- 
tion asking the Secretary of State “to prepare and transmit to the 
Senate copies of all the treaties and conventions (except postal con- 
ventions) entered into by the United States,” which had been ratified. 
They were sent in on February 1, 1871, and printed that year by 
order of Congress under the title Treaties and Conventions concluded 
between the United States of America and other Powers, this being 
the first compilation of treaties issued directly from the Department 
of State. It was compiled under the direction of J. C. Bancroft 
Davis, the Assistant Secretary, and had notes by him showing what 
treaties or parts of treaties had been abrogated, with decisions 
thereon. In 1873 a second edition appeared with further notes by 
Mr. Baneroft Davis. In 1876, under supervision of his successor as 
Assistant Secretary, John L. Cadwalader, an edition of treaties con- 
cluded since May 1, 1870, was issued, with notes. The next issue 
was that compiled by John IH. Haswell, Chief of the Bureau of In- 
dexes and Archives, issued in 1889 in accordance with a resolution 
of the Senate of January 5, 1885. It reproduced the Bancroft Davis 
notes with some additions. Subsequent editions have been less com- 
prehensive, the next being that of 1899, compiled by Henry L. Bryan 
in aceordance with the provisions of the act of July 7, 1898, and 
entitled simply Compilation of Treaties in Force. A later edition 
was issued in 1904 under resolution of the Senate February 11, 
1904, prepared by Mr. William M. Malloy and submitted to the 
Department before publication, but not prepared under its direction. 

Following naturally the Department’s publication of compilations 
of treaties with notes were the efforts made to digest the practice of 
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this government on international questions so as to formulate the 
American interpretation of international law. Bancroft Davis's 
notes published in 1873 and Cadwalader’s supplement in 1875 lead 
up to the publication by the Department in 1877 of “A Digest of the 
Published Opinions of the Attorneys-General and of the Leading 
Decisions of the Federal Courts, with reference to International Law, 
Treaties, and Kindred Subjects,” compiled by Mr. Cadwalader in 
collaboration with Charles P. James, Esq., afterwards a judge of the 
Supreme Court of the District of Columbia, one volume of 290 pages 
Ten years later, in 1886, the Department published Dr. Francis 
Wharton’s great work in three volumes, to which a fourth was added 
in 1887 as a supplement, entitled “A Digest of the International 
Law of the United States, taken from Documents Issued by the 
Presidents and Secretaries of State, and from Decisions of Federal 
Courts and Opinions of Attorneys-General.” During the prepara- 
tion of this work Dr. Wharton was Solicitor of the Department and 
had unusual facilities for successfully prosecuting his researches. 
The publication was authorized by Congress under joint resolution 
of July 28, 1886.%° 

After the lapse of another ten years, at the request of the Secretary 
of State, a second edition of Dr. Wharton’s Digest was authorized by 
act of February 20, 1897,"! providing for the * revising, reindexing, 
and otherwise completing and perfecting with the aid of sach docu- 
ments as may be useful, the second edition of the International Law 
of the United States.” The task of preparing this work was intrusted 
by the Secretary of State, Richard Olney, to William Tlallett 
Phillips; but Mr, Phillips had hardly begun his labors when he died, 
and Mr. Olney’s successor, John Sherman, selected Jolin Bassett 
Moore to take Mr. Phillip’s place. After nine vears occupied in the 
work, Mr. Moore’s monumental work was published in eight volumes, 
the eighth being an index, under the title, “A Digest of International 
Law as embodied in Diplomatic Discussions, Treaties and other 
International Agreements, International Awards, the Decisions of 
Municipal Courts, and the Writings of Jurists, and especially in 


3024 Stat. 345. 
3129 Stat. 584. 


nt 
3 
4 


THE HISTORY OF THE DEPARTMENT OF STATE 1017 


Documents, published and unpublished, issued by Presidents and 
Secretaries of State of the United States, the Opinions of the Attor- 
neys-General, and the Decisions of Courts, Federal and State. 
(1906. )” 

After the publication of Dr. Wharton’s Digest, by joint resolution 
of August 13, 1888, Congress provided for the printing, “ under the 
editorial charge of Francis Wharton,” of a supplement to the Digest 
* containing the diplomatie correspondence of the American Revolu- 
tion, with historical and legal notes.” The * supplement ” appeared 
in 1889 in six volumes under the title “ The Revolutionary Diplo- 
matie Correspondence of the United States, edited under direction 
of Congress by Francis Wharton with preliminary index, and notes, 
historical and legal.” The chief sources of material were the 
archives of the Continental Congress, the Washington, Jefferson, 
Franklin and Madison papers, the papers of the old Department of 
Foreign Affairs and the Force collection, all then in the Department 
of State, and Franklin, Samuel and Jolin Adams, John Paul Jones, 
Arthur Lee, John Langdon and John Jay papers from other sources. 
This was the third publication, under the Department’s supervision, 
of the diplomatie correspondence of the American Revolution, the 
first being made under the resolution of Congress of March 27, 1818, 
in twelve volumes published in 1829-30, edited by Jared Sparks. 
Under authority of the act of May 5, 1832, the Department prepared 
another edition which appeared in 1833 printed in Washington by 
Francis Preston Blair, in seven volumes, entitled ** The Diplomatic 
Correspondence of the United States of America from the signing 
of the Treaty of Peace, 10th September, 1783, to the Adoption of 
the Constitution Mareh 4, 1789.” 

As it was the project of printing a supplement to ‘ Wharton’s 
Digest” which gave us Wharton’s Diplomatic Correspondence, so 
was the Digest the basis for John Bassett Moore’s work on Interna- 
tional Arbitrations. It was originally undertaken to form a part of 
the Digest, but expanded into a compilation more voluminous than 
the Digest itself, being published in 1898 by the Department, under 
the title “ History and Digest of the International Arbitrations to 
which the United States has been a Party, together with appendices 
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containing the treaties relating to such Arbitrations, and historical 
and legal notes on other International Arbitrations, ancient and 


modern, and on the domestic commissions of the United States for 


the adjustment of International Claims.” 

There was no regular periodical publication by the Department 
of the correspondence relating to foreign affairs until 1861 when the 
volumes of “ Diplomatic Correspondence ” appeared, and came out 
for each year up to 1868. The year 1869 was omitted, and for 


1870 appeared the publication on the same plan with the title changed 
to “ Foreign Relations of the United States,” which was continued 
ever since, being, however, often delayed for reasons of policy, the last 
publication being for 1907. In printing the diplomatie correspond- 
ence it is freely edited, only that portion, the publicity of which can 
not disturb the diplomatie relations of the United States, being given 


out. Dispatches which are in cypher are translated in paraphrase. 


The most interesting correspondence of the Department does noi 


appear in the volumes. The editing is usually performed in the 


Diplomatic Bureau, but the supervision is always by one of the 


Assistant Secretaries. 

A companion publication to the volumes of Foreign Relations re- 
lates to the commercial side of the Department’s duties, being the 
Commercial Relations of the United States, published for each year, 


composed of the annual reports of American consuls on trade and 


commerce. As a regular publication they date back to 1856, being 
authorized by the act of August 18; ** but in the same year, before 
the passage of that act, appeared four large volumes entitled * Report 
on the Commercial Relations of the United States with all Foreign 
Nations; Edmund Flagg, Superintendent; Prepared and Printed 
under the Direction of the Secretary of State in Accordance with 
Resolutions of the Senate and House of Representatives.” The reso- 
lutions had voted $10,000 to defray the expense. 

In his introduction, Mr. Flagg, ‘* Superintendent of the Statistical 
Office,” stated: 


Three reports on “the privileges and restrictions of the commercial 
intercourse of the United States with foreign nations” similar to the 
3211 Stat. 60. 
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present, have appeared since the establishment of this government. The 
first was communicated to the House of Representatives, December 16, 
1793, by Mr. Secretary Jefferson, in conformity to “ instructions” of 
that body, February 14, 1791, and embraces what is equivalent to some 
eight or ten octavo pages. The second was communicated to the Senate 
by Mr. Secretary Forsyth, December 18, 1839, in compliance with a 
resolution of that body of December 19, 1838, and comprises seventy-four 
octavo pages. The third and last report was communicated to the House 
of Representatives by Mr. Secretary Webster, March 29, 1842, in accord- 
ance with resolutions of that body of September 3, 1841, and January 
31, 1842, and forms a document of nearly six hundred pages. 

In addition to these reports, three other commercial compilations 
issued by the government should be named — to wit: — the “ Commer- 
cial Digest,” transmitted to the Senate by President Monroe, December 
7, 1819, conformably to a resolution of that body, March 3, 1817; the 
“Digest of Commercial Regulations,” showing the “changes ” in such 
regulations subsequent to the Digest of 1819, prepared by Mr. Secretary 
Adams, in accordance with a resolution of the House, January 21, 1823, 
and communicated to that body January 30, 1824; and last, the “ Digest 
of Commercial Regulations” prepared and printed, in three volumes, 
under the direction of the Secretary of State, in compliance with a 
resolution of the House, March 3, 1831; the first volume being com- 
pleted for transmission to that body, May 28, 1833, and the second and 
third volume in 1836. But in neither of these works last named, was it 
required to communicate specifically “ the privileges and restrictions of 
the commercial intercourse of the United States with foreign nations,” 
by which requirement the former were characterized. 


The four volumes of the report were divided into three parts — 
“Commercial Digests,” ‘ Comparative Tariffs” and “ Consular 


Relations.” 
Concerning his interest in their subject, John Quincy Adams wrote 


on June 15, 1820: 


Another subject upon which I wish to provide for the future is the 
collection of commercial information. Under a resolution of the Senate, 
a volume containing a digest of commercial regulations of foreign 
nations was printed last year. I have ordered one of these volumes to 
be sent to every Minister and Consul of the United States abroad, with 
the request to each of them to examine the book, and to collect and 
transmit to the Department any further information relating to the 
subject that he can obtain respecting the country where he is stationed. 
I this day desired Mr. Bailey to keep a memorandum book of reference 
to all the communications which may be received on this subject, and a 


1020 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


copy of the Digest, interleaved with blank leaves, in which all changes 
by new ordinances of foreign countries shall be minuted.** 


The title page of the first volume of Commercial Relations (1857) 
read: “ Report of the Secretary of State, Transmitting a Statement 
from the Superintendent of Statistics of the Commercial Relations 
of the United States with Foreign Nations, for the Year ending Sep- 
tember 30, 1856.” The plan and purpose of the publication have 
not varied materially since its initiation. In 1903 it was transferred 
to the Department of Commerce and Labor, by which it is now issued, 

The usefulness of the volumes of Commercial Relations and of 
special trade reports from consuls printed from time to time lead the 
Department to undertake a regular issue of consular reports to be 
printed at first every month and then also every day. 

The introduction, dated October, 1880, to the first of the regular 
issues of the ** Consular Reports” contains a statement of the origin 


cf the system of publication : 


Previous to the last session of Congress, with the exception of short 
abstracts given, from time to time, to the press, the only means of giving 
publicity to consular reports was through the annual volume of Com- 
mercial Relations. The delay incident hereto neutralized, to a large 
degree, the good which would have resulted from the immediate publica- 
tion of many of these communications, while a large number of valuable 
reports were left unpublished altogether, and many others necessarily 
curtailed, in order that the annual volume might be kept within reason- 
able limits. 

Appreciating the good results of the praiseworthy efforts of our con- 
suls for the enlargement of our commercial relations in their several dis- 
tricts, and desirous of giving the country the fullest and most direct 
benefits of their labors, Congress, upon representations made thereto by 
this Department, at its recent session, made provision “ for printing 
and distributing more frequently the publications by the Department 
of State of the consular and other reports.” 

This action was taken in response to the wishes of the leading com- 
mercial communities of the United States, as expressed through the 
chambers of commerce of the principal cities, which bore testimony t 
the great value of these reports, and the advantages which would accrucs 
from their more frequent publication. 

As a necessary sequence to the foregoing action of Congress, a circular, 


33 J. Q. Adams’ Diary, V, 152. 
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under date of July 1, 1880, was issued by this Department to the consuls- 
general, consuls, and commercial and consular agents of the United 
States. The nature of this circular, and the scope of the proposed pub- 
lications, of which this is the initial number, will be understood from 
the following extracts: 

* * * + * 

You are therefore requested to prepare and forward to this Depart- 

inent reports upon all subjects which may be calculated to advance the 
commercial and industrial interests of the United States, bearing in 
mind, however, while giving yourselves the broadest scope for the ac- 
complishment of the work herein assigned you, that your principal efforts 
niust be directed to the introduction of the American trade into, and the 
enlargement thereof in, your districts. 


The annual volume of Commercial Relations will be published as 
heretofore; you will continue to prepare your annual reports therefor as 
usual, but the publication of these special communications will enable 
you to dispense in the former with all extraneous matter, treating 
therein of subjects pertaining only to what properly belongs to annual 
reports, as laid down in consular regulations. 

* * + + + * * 


I am, etc., 
Wma. M. Evarts. 


The amount appropriated by Congress was $20,000. 

Previous to this action an attempt had been made by the Depart- 
ment looking to the same end. In July, 1877, a circular was sent 
to the consuls in Mexico, Central and South America, in part as 
follows: 


It is believed that the period has now arrived when it would be wise 
for all the nations of this continent to consider more carefully than 
heretofore how they may best enlarge their trade with each other. Their 
geographical position and the resemblance between their political institu- 
tions facilitate the cultivation of such commerce. 

The United States are in a condition to supply cheaply and easily 
many products and manufactured articles, suitable to their wants, to all 
or nearly all of the Spanish American Republics, * * * receiving 
in return natural products, which can be utilized here. 

* * * * * * * 


Apart from questions of merely commercial or pecuniary advantage, 
the development of such trade would have also a beneficial influence 
upon the political condition of the republics of this continent. 


* * * * * * 
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In view of these considerations, it is desired by the Department that 
its Diplomatic and Consular officers should devote attention to the ques- 
tion of methods by which trade with the United States can be most 
judiciously fostered. 

Without seeking to interfere with any commercial operations or enter- 
prises that may now be in existence, it is nevertheless deemed highly 
probable that you may be able, by examination and inquiry, to point 
out branches of trade with which the United States may properly and 
usefully share. You are instructed, therefore, to make such examination 
at your convenience, and to advise the Department, when suitable oc- 
casions shall offer, as to the demand for different kinds of manufactured 
articles now in, their nature and prices, and whether they are of the 
character which it is probable the industry of the United States can 
supply. 

* * * * * * * 

The inquiry here suggested should not be hastily made. * * * 
It is rather the purpose of the Department that it should be continuous, 
and that you may from time to time communicate to the Government 
such information as you may from time to time acquire in this direction, 
in order that it may be laid before Congress end the general public. 

I am, etc., 

Wa. M. Evarts. 

This circular was supplemented in August of the same year by a 
similar one to the consuls in Europe. The replies were printed and 
distributed. 

Both of these circulars were followed by one dated April 11, 1878, 
which was, perhaps, the most important effort thus far made by the 


Department to utilize the consular corps as an instrument for gather- 


ing important statistics. It was known as the * Labor Circular,” 


and was sent to the consular officers in Great Britain, France, Ger- 
many, Belgium, Italy, Spain, the Netherlands, Sweden and Norway, 
and Denmark. It read as follows: 


GENTLEMEN: With reference to the circular addressed to you in 
August, 1877, in respect to the trade of the United States with foreign 
countries, it is now deemed desirable that you should make inquiries and 
report in regard to the following points, viz: 

1st The rate of wages usually paid to laborers of every class, but with 
more especial reference to agricultural laborers, mechanical laborers, and 
those upon public works and railways. 

2¢ The cost of living to the laboring class, or the prices paid for what 
mav be termed the necessaries of life. 

37 So far as practicable, a comparison of the present rates with those 
prevailing during the past five years, both as to wages and cost of living. 
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4» Such information as may be obtainable touching the present state 
of trade, whether prosperous or otherwise; the amount and character of 
paper money, if any, as circulation; and the amount and character of 
coin, with the relation borne by paper and coin to each other. 

5 and lastly, such information as may be obtainable as to the business 
habits and systems of your districts. 

It is desired that the information which may come to your knowledge 
on the foregoing points should be embraced in a report to the Depart- 
ment, to be made as soon as practicable. 

I am, etce., 


F. W. Sewarp, 
Assistant Secretary. 


The result of this cireular was the publication, by order of Con- 
gress, the following year of the volume known as “ Labor in Europe,” 
the precursor of the more exhaustive reports on the same subject 
printed in three volumes in 1884 — this being probably the most 
ambitious publication of consular reports ever made. Several other 
special consular publications are hardly less important, however. 
Notably, the reports on “ Emigration and Immigration; ” the volume 
‘Taxation in Europe,” an attempt to show the methods and rates of 
taxation throughout the whole of Europe and in British India; and 
“Cattle and Dairy Farming,” a voluminous work in two volumes 
profusely illustrated showing the breeds of cattle and methods of 
cattle breeding throughout the world. The monthly issue of consular 
reports begun in October, 1880, continued regularly without refer- 
ence to the special publications issued at irregular intervals; but in 
1898, upon the initiation of the chief of the Bureau of Statistics, 
Frederick Emory, was begun a daily issue of what were ealled Ad- 
vance Sheets of Consular Reports, being merely the issue at once of 
reports which were gathered together and printed in the monthly 
pamphlet. When the Bureau of Foreign Commerce was transferred 
from the Department of State to the Department of Commerce and 
Labor in 1903,°4 the former ceased to be the publisher of the con- 


sular reports, although it remains the medium through which the 
reports are called for from the consuls and examines them before 


34 See this JOURNAL, January, 1911, p. 137. 
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they are sent to the Department of Commerce and Labor. The 
method employed will be described later when the duties of the 
Rureau of Trade Relations are specitically considered. The title of 
the daily issue of Consular Reports was changed by the Department 
of Commerce and Labor in 1905 to Daily Consular Trade Reports, 
and some features were added to the publication. March 1, 1910, it 
was abolished and a weekly issue substituted; but in July, 1910, the 
daily issue was returned to. The monthly issue was abandoned July 


i. 1910, as the law required. 


GaILLarp Hunt. 
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EDITORIAL COMMENT 


THE NORTH PACIFIC SEALING CONVENTION 7 


The North Pacific Sealing Convention, which was signed at Washing- 
ton on July 7th last by the representatives of the United States, Great 
Britain, Japan and Russia, is a conservation measure of the highest 
importance providing as it does for the equitable adjustment of the 
conflicting interests of the Powers concerned, and making it to their 
advantage in the future to protect the seal herds in the North Pacific 
from the wasteful destruction involved in seal killing at sea, and assur- 
ing scientific treatment of the seals upon their breeding grounds to the 

1 See previous editorial in July, 1907, number of the JouRNAL, p. 742. The 


important historical documents relating to this subject will be printed in the 
next number of the JoURNAL. 
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end that the value of these herds may be increased for the purposes of 
commerce and the benefit of mankind. 

The convention is admirable in the simplicity and fairness of its pro- 
visions, and if it is carried out in the spirit of mutual concession and 
benefit which seems to have largely entered into the negotiations leading 
up to it, there is every person to believe that it will afford a permanent 
and advantageous settlement of a question which for many years seemed 
incapable of satisfactory solution and on more than one occasion has 
caused serious friction between the Powers concerned. 

The United States, as the party chiefly interested in the protection o! 
the fur seals on account of the size and value of the seal herds having 
their breeding grounds within its jurisdiction, has for years urged upon 
the other Powers interested the necessity for taking international meas- 
ures for the protection and preservation of the herds; and although little 
interest was shown on the part of some of the Powers concerned, and 
active opposition on the part of others, the United States continued 
persistently and patiently to urge the importance of mutual cooperation; 
and to the United States largely is due the credit for bringing about the 
settlement of this question. 

Ever since it was decided by the award of the Fur Seal Arbitration 
Tribunal at Paris in 1893 that the protection of the Alaskan fur seal 
herd on the high seas against pelagic sealing under the flags of other 
nations was not a matter over which the United States had jurisdiction, 
this government has been prepared to make any reasonable concessions 
which might be necessary to secure an international agreement restrict- 
ing the business of pelagic sealing. 

The United States at the outset directed its attention to securing 
the adherence of Japan and Russia to the restrictive regulations imposed 
upon British and American sealers under the award of the Paris Tri- 
bunal. These regulations were designed for the protection of the seals 
during certain seasons of the vear and within a radius of sixty miles 
around the Pribilof Islands. The Japanese and Russian Governments 
readily agreed to the application of these regulations to their own 
pelagic sealers on condition that similar regulations for the protection 
of the fur seals of the Japanese and Russian herds frequenting the 
western waters of the Pacific should be imposed upon British and 
American sealers. Great Britain, however, in deference to the wishes 


of the Canadian sealers, who were desirous of engaging in pelagic seal- 


ing against the Japanese and Russian seal herds, refused its consent to 
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the extension of the award regulations as proposed by Japan and Russia, 
and in consequence their adherence to the award regulations was never 
secured. The United States then proposed to Great Britain that the 
two governments undertake a revision of the award regulations, and 
urged upon Great Britain the importance of imposing additional restric- 
tions upon pelagic sealers, the award regulations having proved inade- 
quate for the purposes in view. This suggestion also Great Britain 
declined to adopt, maintaining that a revision of the regulations was 
neither desirable nor necessary, and that the views of the United States 
in regard to the destructive effect of pelagic sealing were not well 
founded. The experience of subsequent years has justified the position, 
which the United States has invariably maintained ever since the ques- 
tion was first submitted to scientific investigation, that pelagic sealing 
ing is a wasteful method of seal hunting because destructive of the 
reproductive capacity of the herd, and must inevitably result in the 
extermination of the seals for the purposes of commerce; and in recent 
years this view has been concurred in by the British Government. 
The refusal of Great Britain to adopt this view when the question was 
first under consideration, however, made it necessary to suspend the 
negotiations for the revision of the award regulations, pending the out- 
come of actual experience and the results of scientific investigations 
which were then undertaken. Meanwhile, however, so far as the United 
States was concerned, the question of the necessity for taking prompt 
action for the better protection of the seals was not regarded as depend- 
ent upon concurrent action by Great Britain, and accordingly an act 
was passed by Congress, approved December 29, 1897, prohibiting citi- 
zens of the United States and all persons owing obedience to its laws 
and treaties from engaging in pelagic sealing in the Pacific Ocean north 
of the thirty-fifth parallel of north latitude, which included the waters 
frequented by the seals of the Japanese herds. 

In the same year the United States proposed to the Governments of 
Great Britain, Japan, and Russia that a conference be held for the 
purpose of considering and agreeing upon the measures necessary for 
the better protection of the fur seals. Great Britain declined to take 
part in this conference, but representatives of the United States, Japan, 
and Russia met at Washington in the latter part of the year 1897. 
and agreed upon a treaty prohibiting the killing of fur seals in all the 
waters of the North Pacifie Ocean outside of territorial limits for the 
period of one year, on condition, however, that it should not become 


f 
W 
f 
d 
4 
i 


1028 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


effective unless the adherence of Great Britain was secured. Great 
Britain declined to adhere to this treaty, so that it never became effec- 
tive, and terminated by limitation at the expiration of the year. A fur- 
ther attempt was then made by the United States to induce Great 
Britain to agree to a revision of the award regulations. By the terms 
of the Paris Award of 1893 it was provided that the regulations adopted 
under the award should be submitted every five vears to a re-examina- 
tion to enable the governments to determine in the light of past experi- 
ence whether there was any occasion for modification of the regulations. 
In 1898, therefore, at the expiration of the first five-year period both gov- 
ernments referred this question to the Joint High Commission which had 
been instituted by them for the purpose of adjusting a number of 
unsettled questions between the United States and Canada. It was 
currently reported that as a result of the examination of this question 
by the Joint High Commission a tentative agreement was reached pro- 
viding that British subjects should be prohibited from engaging in 
pelagic sealing against the American herds on condition that Great 
Britain should be given a very considerable interest in the American 
herds, and should be paid by the United States at least half a million 
dollars as compensation for abandoning the pelagic sealing business. 
Whether or not this tentative agreement would ultimately have been 
adopted or what its terms would finally have been, cannot be determined 
because of the failure of the Joint High Commission to reach a_ final 
agreement on any of the questions submitted owing to their failure 
to agree upon a settlement of the Alaskan Boundary dispute. In 1903, 
at the close of the second five-vear period, the United States again 
brought up the question, and proposed to Great Britain a treaty provid- 
ing for its settlement by prohibiting pelagic sealing on terms which were 
reported to be based upon the arrangement which had been under con- 
sideration by the Joint High Commission in 1898. Great Britain was 
unwilling to entertain this proposal at this time, however, and the 
United States then proceeded to formulate and submit to the considera- 
tion of Great Britain certain changes in the regulations which were 
regarded as essential for the proper protection and preservation of 

These proposed changes also proved unacceptable to Great 


the seals. 
Britain, and were declined, and no counter-proposals were submitted 
by Great Britain. Meanwhile a report had been adopted by a com- 
mittee of the Senate recommending the settlement of this question by 
giving the Canadian Government a generous share of the proceeds of 
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all skins taken on land from the American herds on condition that 
British subjects should be prohibited from hunting the seals of the 
American herds on the high seas, and this report was communicated 
by the Department of State to the British Ambassador as a basis for 
further negotiations. In the following year a treaty based upon the 
recommendations of this report was drafted and proposed by the United 
States to Great Britain as part of a general plan for the adjustment of 
all the pending unsettled questions between the United States and 
Canada: and following this proposal diplomatic negotiations were under- 
taken, which, although protracted by an apparent indifference on the 
part of Canada and by new complications, owing to the necessity of 
securing the adherence of Japan in order to make any final settlement 
effective, ultimately brought about a basis of agreement which resulted 
in the conclusion of the present North Pacific Sealing Convention. 
It is understood that the negotiations were delayed in part by the 
unwillingness of the United States to acquiesce in Great Britain’s de- 
mand for a money payment as compensation for the loss which the 
Canadian pelagic sealers claimed would result if they were prohibited 
from continuing that business. The United States has always main- 
n refusing this demand of Great Britain that it should not be 


tained 
called upon to pay for the abandonment of a business which already 
was no longer profitable and would ultimately be self-destructive because 
if persisted in it would result in the extermination of the seals. The 
United States was prepared, however, to make a money payment to 
Great Britain, not as compensation for the abandonment of the pelagic 
sealing business, but as an advance payment of the share of the pro- 
ceeds of the annual killing of seals on land to which Great Britain 
would be entitled under the proposed arrangement. The propriety of 
some such arrangement is evident from the fact that otherwise Great 
Britain might have been entirely deprived of any compensation for 
abandoning pelagic sealing, in case the United States should have exer- 
cised the right, which it insisted upon reserving, of suspending altogether 
the killing of seals on land, an interest in the proceeds of which was 
all Great Britain would receive under the new arrangement. This 
latter plan finally proved acceptable to Great Britain, and was adopted 
as the basis for the final settlement of this question. 

Meanwhile, however, the situation had been somewhat complicated 
by the development of an important and profitable pelagic sealing busi- 


ness under the Japanese flag. The Japanese pelagic sealers began to 
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engage in hunting the seals of the American herd in the year 1901, 


and these sealers rapidly increased in number and efficiency, and in 
recent years between 30 and 50 Japanese vessels have annually engaged 
in pelagic sealing in Bering Sea. Inasmuch as Japan was not a party 
to the fur seal arbitration proceedings at Paris, the restrictive regu- 
lations which were imposed by the Paris Award in 1893 upon British 
and American sealers did not apply to the Japanese, and having 
refused their adherence to that award they have always felt them- 
selves free to disregard such regulations. This freedom from the 
restrictions which were imposed upon the Canadian sealers gave the 
Japanese a very decided advantage over their Canadian competitors, 
and it soon became evident not only that an agreement with Great 
Britain prohibiting pelagic sealing would be valueless unless a similar 
agreement could be made with Japan, but also that Japan would feel 
entitled to demand the same compensation from the United States as 
Great Britain should receive in consideration for making such an agree- 
ment. It is true that Japan’s relation to this question differed some- 
what from Great Britain’s in that no fur seal breeding grounds were 
within the jurisdiction of Great Britain, and that there were a num- 
her of breeding grounds within the jurisdiction of Japan. None of 
these breeding grounds, however, were resorted to by any considerable 
number of fur seals, and although Japan admitted that the protection 
of the seals under its jurisdiction from pelagic sealing might result 
in increasing the number and ultimately developing a herd of some 
importance and value, nevertheless even under the most favorable con- 
ditions the number of seals resorting to the Japanese breeding grounds 
must always be inconsiderable in comparison with the size and value 
of the American herd. The position of the Russian Government was 
practically identical with the position of the United States with respect 
to its interest in protecting a valuable herd of seals which resorted to 
breeding grounds within its jurisdiction and with respect to the relation 
of the Canadian and Japanese pelagic sealers to such herd; and Russia. 
like the United States, has for many years prohibited its subjects from 
engaging in pelagic sealing, the taking of seals being restricted wholly 
to land killing on the seal islands. 

In view of the situation then existing, as above briefly outlined, it 
seemed to the United States that the only way of arriving at an adjust- 
ment of the conflicting interests of the four Powers chiefly concerned 
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was to bring them together in conference for the discussion of the 
questions involved. An invitation was accordingly issued by the United 
States Government in the early part of the year 1909 to Great Britain, 
Japan, and Russia to take part in a conference for the purpose of con- 
sidering and endeavoring to agree upon some course of action for the 
protection and preservation of the seals. This invitation was cordially 
accepted by both Japan and Russia, but Great Britain, in deference 
to the wishes of the Canadian Government, insisted that before taking 
part in such conference a satisfactory settlement of the Canadian inter- 
ests should first be effected by a separate agreement between Great 
sritain and the United States. Such an agreement was finally arrived 
at after negotiations extending over a period of nearly two years, and 
a treaty embodying its terms was entered into between Great Britain 
ind the United States in February, 1911. Recognizing, however. that 
the cooperation of Japan and Russia was necessary for the effective 
protection of the fur seals against pelagic sealing, the enforcement of 
this preliminary treaty with Great Britain was made conditional upon 
the conclusion of an international agreement between the Governments 
of the United States, Great Britain, Japan, and Russia, undertaking by 
such stipulations as were mutually acceptable to prohibit for a period 
of not less than fifteen vears pelagic sealing by the citizens or subjects 
of those Powers in the waters of the North Pacific Ocean. By virtue of 
this separate agreement between the United States and Great Britain, 
the way was opened for the meeting of the proposed conference between 
the four Powers above mentioned, and the United States accordingly 
renewed its invitation for such conference, and the representatives of 
the four governments interested met at Washington on May 11th 
last. 

As a result of the deliberations of this conference, which extended 
over a period of nearly two months, terms of settlement were finally 
agreed upon and embodied in the North Pacific Sealing Convention 
which was signed by the members of the conference on the 7th day 
of July last, the text of which convention is published in the Supple- 
ment to this number of the Journal.?. At the time of signing the 
convention the conference authorized the publication of the following 
statement, indicating in general terms the provisions agreed upon, 


2 Page 267. 
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which is reproduced here on account of its official character and as 
a convenient summary of the convention: 


The purpose of the North Pacific Sealing Convention is to secure the adoption 
of effective measures for the preservation and protection of the fur seals frequent- 
ing the North Pacific Ocean, and to that end it provides that all persons subject 
to the laws and treaties of the parties to the convention, and their vessels, shall 
be prohibited from engaging in pelagic sealing in the waters of the North Pacific 
Ocean north of the thirtieth parallel of north latitude, including the seas of 
Bering, Okhotsk, Kamehatka and Japan, and that every such person and vessel 
offending against such prohibition may be seized and detained by duly authorized 
officials of any of the parties to the convention to be delivered to the authorities 
of the nation of the person or vessel seized, which authorities alone shall have 
authority to try the offence and impose the penalties. Further provision is made 
for supplying the necessary evidence to establish the offence. 

It also prevents the use of any of the ports or harbors of any of the parties 
by any persons for any purposes whatsoever connected with the operations of 
pelagie sealing in the waters mentioned, and it prohibits the importation into the 
territory of any of the parties to the convention of any seal skins of the American, 
Russian, or Japanese herds taken by pelagic sealing. 

The convention further provides for the maintenance of a guard or patrol in the 
wateis frequented by the North Pacific seal herds, and for the adoption of appro- 
priate legislation for the enforcement of the provisions of the convention, and 
for cooperation of all the parties in carrying out its purposes. 

The convention also arranges for the apportionment among the parties of the 
annual proceeds of the several seal herds in which they are interested as follows: 
30% of the skins annually taken from the American and Russian herds respect- 
ively is to be divided equally between Great Britain and Japan; 
30° of the skins annually taken from the Japanese herd is to be divided equally 
between the United States, Great Britain and Russia: and 
30% of the skins annually taken from any herd which may hereafter resort to 
the breeding grounds under British jurisdiction in the North Pacific Ocean, is to 
he divided equally between the United States, Japan, and Russia. 

In connection with this apportionment some special arrangements between the 
United States and Japan and Great Britain are agreed upon, under which the 
United States makes an advance payment of $200,000 to each of those Powers, 
which payments are to be refunded to the United States out of the proceeds of 
the British and Japanese share of skins taken from the American herd. This 
payment is in effect merely a loan, and was necessary only because the United 
States reserves the right to discontinue altogether the killing of the Pribilof 
Island seals. 

The convention also prohibits the citizens or subject of the parties or their 
vessels from hunting sea otter on the high seas. 

There are other provisions relating to the annual killing of the seals of the 
several herds on land, the regulations and control of each herd being reserved, 
however, to the government having jurisdiction over the breeding grounds. 
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THE BRITISH-AMERICAN PECUNIARY CLAIMS ARBITRATION 


The Joint High Commission, which met in 1898 and endeavored to 
adjust the numerous differences between the United States and Canada, 
split upon the rock of the Alaskan Boundary. In 1903 this obstacle 
was removed from the field of controversy by the award of the London 
Tribunal, and when Mr. Elihu Root, who became Secretary of State 
in 1905, renewed the attempt to settle the Canadian questions, he pre- 
ferred to employ the usual channels of diplomacy rather than to 
reassemble the international commission. 

Among the subjects which had been discussed by the Joint High Com- 
missioners, were numerous private claims, which had been at various 
times filed in the Department of State at Washington and in the British 
Foreign Office and which had been presented for settlement by the gov- 
ernments of the claimants. While in 1898 these were confined to claims 
by Canadians against the United States and by American citizens against 
Canada because of the limited province of the negotiations of the Joint 
High Commission, the renewed consideration of the question diplo- 


matically gave opportunity to widen the field of discussion so as to 
include any outstanding pecuniary claims of private persons against the 
United States or against Great Britain or one of her colonies. Besides 
extending the consideration in this manner there were also included a 
large number of private claims which had been filed with the two govern- 
ments subsequent to the adjournment of the Joint High Commission. 

At an early period in the negotiations, which began in 1906, Secretary 
Root and Mr. Bryce, the British Ambassador at Washington, agreed that 
the expedient method for reaching a settlement was to submit the claims 
to arbitration, at the same time limiting the jurisdiction of the arbitra- 
tors to only such claims as should be mutually specified. While this 
course might prevent a government from submitting certain claims, 
which it deemed just, it was understood that a provision should be made 
in the arbitration agreement for the reservation of such claims for 
future consideration, but that any claim not specified or reserved would 
be forever barred. 

The hundreds of claims, which formed the subject of negotiation, 
thus would fall into three classes, namely, (1) claims to be arbitrated, 
(2) claims reserved for negotiation after the arbitration, and (3) claims 
barred from further discussion. Into which of these three classes each 
claim on file in the Department of State or in the Foreign Office should 
be placed was the difficult task which confronted the negotiators. 
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Among the claims which had been cailed to the attention of the British 
Government by the Department of State were a large number of claim 
of American fishermen based upon the alleged illegal acts of the colonia! 
authorities of Canada and Newfoundland in seizing and detaining their 
vessels and in imposing upon them customs, light, and harbor dues 
while they were enjoying rights and privileges guaranteed to them by the 
Treaty of 1818 between the United States and Great Britain. The 
illegality of the acts depended upon the interpretation given to the 
terms of the treaty, and as to that the two governments had been in 
disagreement for nearly three-quarters of a century. At the time of the 
reopening of the negotiations in regard to the pecuniary claims, the 
policy of Newfoundland had given prominence to the * Fisheries Ques- 
tion” and caused the negotiators to give to it their immediate attention 
as the most pressing cause of irritation between the United States and 
the British American colonies. After a prolonged discussion of the 
subject and a failure to reach an arrangement diplomatically, it was 


he 


determined to submit the dispute to arbitration at The Hague under t 
provisions of the general arbitration treaty of April, 1908, between the 
United States and Great Britain. 

In consequence of the effect which the award of the Hague Court 
would have upon the validity of a large group of American claims, tl 
negotiations in regard to the proposed claims arbitration were delayed 
until a decision was rendered in the Fisheries Controversy, although th 
two governments prepared a special agreement providing for an arbitra! 
tribunal to pass upon the claims which should be specifically submitted 
to it. 

This special agreement was signed on August 18, 1910," and _ three 
weeks later the Hague Court gave its decision in the North Atlantic 
Coast Fisheries case. The effect of the decision was to make the New- 
foundland Government liable for damages in a large number of cases, 
and to practically limit the jurisdiction of the proposed claims tribunal! 
to an assessment of damages in such cases. 

With the question of legal liability in the majority of the fisheries 
claims thus removed, the two governments reopened negotiations con- 
cerning the specific claims which should be submitted to arbitration. 
After several months of discussion, a schedule of such claims was drafted 
and signed on June 6, 1911, and on July 19 the special agreement with 


1 Printed in SUPPIEMENT to this number of the JOURNAL, p. 257. 
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the schedule and with general terms of submission limiting the tri- 
bunal’s jurisdiction received the approval of the Senate of the United 
States. 

The date of the first meeting of the tribunal, dependent as it is upon 
an exchange of notes between the two governments, seems to be uncertain. 
The special agreement appears to contemplate a second schedule of 
claims, and it is presumed that each government has in its files many 
other claims, which it might reasonably expect to submit to arbitration. 
Whether the two governments will elect to assemble the arbitrators, who 
have not yet been named publicly, and proceed with the hearings upon 
the claims already scheduled, or will before organizing the tribunal agree 
upon a second schedule, is a matter which appears to be undetermined. 

The requirement of the special agreement of August 18, 1910, that 
the claims to be submitted to arbitration shall be listed in schedules 
agreed upon by the litigant governments, is a departure from the usual 
practice in the arbitration of private claims of a general character. 
While it has been customary for either government to have the right to 
present for adjudication to a tribunal constituted to decide private claims 
any claim arising within a stated period or belonging to a definite class. 
there appear to be excellent reasons for the limitation of submission, 
which the negotiators of the present agreement incorporated in that 
instrument. 

In certain cases a government may well hesitate to submit a principle, 
upon which the lability for a claim depends, to the decision of an 
arbitral tribunal, when such decision might deny the government’s con- 
sistent declaration of the principle, upon which has rested a long estab- 
lished policy. Furthermore, the archives of every office of foreign affairs 
contains hundreds of claims against foreign governments which possess 
little or no intrinsic merit or lack sufficient evidence to establish them. 
It is frequently difficult for various reasons for a government to refuse 
to present such claims to an international tribunal with a general juris- 
diction. As a result the government in submitting a claim of that sort 
and in seeking a favorable decision is placed in an awkward position, 
while the labors of the arbitrators and expenses of the proceedings are 
unduly increased. The plan of specifying the claims removes this em- 
harrassment and will undoubtedly expedite the work of the tribunal. 

The claims included in the schedule annexed to the special agreement 
arise from many causes and present some important and intricate ques- 
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tions of international law. Some of the American claims to be sub- 
mitted have to do with land titles and concessions in New Zealand and 
the Fiji Islands acquired prior to the establishment of British sover- 
eignty ; with losses resulting from an uprising of natives in Sierre Leone ; 
and with the deprivation of property rights for which Great Britain is 
held liable because of her conquest of the South African republics. The 
claims of American fishermen frequenting the coasts of Canada and 
Newfoundland form a long list, but the tribunal will only be required 
in the majority of cases to admeasure the damages. Where, however, the 
place of seizure or arrest is in controversy it will have to determine 
whether or not the colonial authorities were acting within their 
jurisdictions. 

The British claims are of an equally diversified character and interest. 
There are claims arising from the seizure or detention of British Colum- 
bian sealing vessels in Bering Sea; for compensation for lands ceded prior 
to the War of 1812 by Indians, who removed at that time to Canada; 
for damages sustained by British subjects in Cuba and the Philippines 
through the operations of the military and naval forces of the United 
States during the War with Spain; and for losses suffered by British 
residents in Hawaii at the time of the overthrow of the monarchical 
government, for which the United States is alleged to be responsible as 
the successor of the republic then established. 

In addition to the claims, which are above referred to, there are others 
of less pecuniary importance, which will raise some interesting questions 
as to liability and the measure of damages. 

The proceedings and awards of the tribunal, because of the variety of 
the legal principles involved, can not but arouse the interest of jurists 
and students of international law in the United States and the British 
Empire. The declarations as to rules of international liability, which 
the arbitrators will be required to make in exact terms and to apply to 
concrete cases, will furnish for such rules a higher authority than any 
upon which they rest at the present time. 

While recognizing the importance of the approaching arbitration in 
its possible effect upon a certain branch of international law, the agree 
ment of the United States and Great Britain to submit again their 
rights to an impartial court is convincing proof that they have found 
international arbitration in the past a satisfactory method of settling 
differences which have failed to yield to the art of diplomacy. 


‘ 


EDITORIAL COMMENT 1037 


THE BERNE CONFERENCE OF ECONOMISTS AND PUBLICISTS HELD UNDER 
THE AUSPICES OF THE CARNEGIE ENDOWMENT FOR INTERNATIONAL 
PEACE 


In the last number of this JovurNAL the general plans for the Carnegie 
Endowment for International Peace, so far as they had then been formu- 
lated, were described at length. One of the three divisions into which 
its work has been segregated, that of Economics and History, has since 
taken the preliminary steps for the organization of its activities. Upon 
the invitation of the Executive Committee of the Endowment there 
assembled at Berne, Switzerland, on August 2, a conference of dis- 
tinguished economists and publicists, representing nine European na- 
tions, Japan, and the United States. The general purpose of the con- 
ference is indicated in the following extract from the letter of President 
Root, extending the invitation: 

The wish of the Trustees is to utilize the second division for the purposes of a 
thorough, systematic, and scientific inquiry into the economie and_ historical 
aspects of war, confident that the lessons to be derived from such study will be 
useful to mankind. They feel that such an inquiry should be prosecuted upon 
the broadest international basis and that the organization thereof is a proper 
subject for the wisdom of the most able and eminent economists of all the civil- 
ized nations; and they have instructed me to invite you to attend a meeting for 
the purpose of conferring upon the method and scope of this inquiry. 


The conference was organized and directed by Dr. John Bates Clark, 
of Columbia University, New York, the Director of the Division of 
Economics and History. The invitation brought together nineteen of 
the world’s most distinguished economists, including three ex-finance 
ministers, two of whom, Luigi Luzzatti of Italy, and Eugen Boéhm 
Ritter v. Bawerk, of Austria, are now professors of political science 
and economy in their national universities. The third, Baron Sakatani, 
of Japan, commissioned by the Imperial Government to attend the con- 
ference, was the Assistant Finance Minister during the Russo-Japanese 
War, and Chancellor of the Exchequer during the trving period suec- 
ceeding the war, when the Japanese finances were reorganized. The 
following is the complete list of the participants in the conference : 

Eugen Bohm Ritter v. Bawerk, Professor of Political Economy at the University 
of Vienna. 

Eugen Philippovich v. Philippsberg, Professor of Political Economy in the 
University of Vienna. 

Henri La Fontaine, Senator of Belgium. 


1038 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Harald Westergaard, Professor of Political Science and Statistics in the Uni- 
versity of Copenhagen. 

Charles Gide, Professor of Economics in the University of Paris. 

Paul Leroy-Beaulieu, Professor of Political Economy at the College de France ; 
Editor of L’Economiste Francais, Paris. 

Lujo Brentano, Professor of Economics in the University of Munich. 

Theodor Schiemann, Professor of History of Eastern Eurupe in the University 
ot Berlin. 

. Francis W. Hirst, Editor of the Economist, London. 

George Paish, Editor of the Statist, London. 

H. B. Greven, Professor of Political Economy and Diplomatic History in the 
University of Leyden. 

Luigi Luzzatti, Professor of Constitutional Law in the University of Rome; 
Secretary of the Treasury of Italy, 1891-93; Prime Minister of Italy, 1908-1911. 

Maffeo Pantaleoni, Professor of Political Economy in the University of Rome. 

Eugéne Borel, Professor of Public Law in the University of Geneva. 

Paul 8. Reinsch, Professor of Constitutional Law in the University of Wiscon- 
sin; Roosevelt Professor at the University of Berlin, 1911-1912. 

Dr. G. Ogawa, Professor of Economics in the University of Kioto, Japan. 

Baron Y. Sakatani, formerly Minister of State for the Treasury of Japan. 


Alfred Marshall, of England, who was prevented by age and illness 
from accepting the invitation to attend, sent a letter assuring the con- 
ference of his interest and his desire to cooperate in the work. 

The meetings of the conference were held at the University of Berne, 
and Professors Philippovich and Borel acted as chairmen successively. 
The conference organized by dividing itself into four commissions, 
to determine the questions and problems which shall receive an exhaus- 
tive study at the hands of the most competent authorities of all nations. 
The first commission, of which Professor Philippovich was made the 
chairman, was charged with the study of war, from the economic and 
historical point of view: the second of which Mr. Hirst was chairman, 
with armaments in time of peace; and the third of which Prof. Bren- 
tano was chairman, with the wider field of the investigation of all 
those influences which are binding nations more closely together, estab- 
lishing and extending what has come to be known as internationalism 
intending to make war more difficult and more far reaching in its 
effects. Each committee took up the several questions involved in its 
particular topic, discussed them thoroughly, and submitted a unanimous 
report. These reports were in turn fully discussed at general sessions 
of the conference; and in the end all of them received the approval of 


all its members. 


. 
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Commission I, dealing with the causes and effects of wars, recom- 
mended the following researches : 


1. Historical presentation of wars in modern times, tracing especially the 
influence exercised by the striving for greater political power; by the 
growth of the national idea, by the political aspirations of races and 
by economic interests. 

2. Contlicts of economic interests in the present age: 

(a) Influence of the growth of population and of the industrial develop- 
ment upon the expansion of states. 

(b) The protectionist policy: its origin and basis; its method of appli- 
cation and its influence upon the relations between countries: 
bounties (open and disguised, public and private); most favored 
nation treatment; the attitude towards foreign goods and foreign 
capital; boyeott; discouragement of foreign immigration. 

(ec) International loans: the policy of guarantees; the relations of the 
creaitor to the debtor state; the use of loans for gaining influence 
over other states. 

(d) Rivalry among states with respect to capitalist investments in 
foreign countries: 1. The endeavor to ebtain a privileged posi- 
tion in banking enterprises, in the opening and development of 
mines, in the letting of publie contracts, in the execution of public 
works, in the building of railways (Siberian, Manchurian, Per- 
sian Railway, Bagdad Railway, Adriatic Railway), in short the 
organization of larger capitalistic enterprises in foreign coun- 
tries; 2. Hindering foreign countries by convention from execut- 
ing productive enterprises on their own soil, e. g., from building 
railways in their own countries. 

3. The anti-militarist movement considered in its religious and pelitical mani- 
festations. Only opposition to all military organization is here to be 
considered. 

4. The position of organized labor and socialists in the various states on the 
question of war and armaments. 

5. Is it possible to determine a special interest of individual classes making 
for or against war, for or against standing armies’ 


~ 


The influence of women and woman suffrage upon war and armaments. 
7. The extension of obligatory military service in the different states both in 
times of war and of peace. 
(a) The conditions of military service; the svstem of enlistment and of 
general obligatory service: actual position of aliens. 
(b) Ratio of the persons obliged to service to the entire population. 
(c) Influence of the present system of military obligation and the 
organization of armies upon warfare and upon its duration. 
8. Economic effects of the right of capture and its influence upon the develop- 
ment of navies. 
. War loans provided by neutral countries. Their extent and influence on 


9 


recent warfare. 
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10. 


11. 


12. 


15. 


16. 
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Effects of war. 

(a) Financial cost of war. The method of meeting it. Taxation; Inter- 
national loans; external loans. 

(b) Losses and gains from the point of view of public and private 
economic interests: check to production and the destruction of 
productive forces; reduction of opportunities for business enter- 

f food; 


prises: interruption of foreign trade and of the import ¢ 
the destructiion of property; shrinkage of values of property in- 
cluding securities; financial burden caused by new taxes, debts 
and war indemnities; effect upon private credit and upon savings 
banks. Advantages to those industries which furnish military 
materials, Disadvantages and gains to neutral countries. 

(c) Effects of a war upon the supply of the world with food and raw 
material, with special reference to those states which are in a 
larger degree dependent upon other countries for such supplies, 
e. g., Great Britain and Germany; by division of capital from 
those countries which produce food and raw material (specially 
the stoppage of railway building and of new investment in agri- 
culture and other industries). 

(d) The condition of the victorious state: manner of levy and use of 
contributions and war indemnities; influence upon industry and 
social life. 

(e) The manner in which the energy of nations is stimulated or de- 
pressed by war. 

Loss of human life in war and as a result of war. Influence upon popula- 
tion (birth rate, relation between the sexes, ratio of the various ages, 
sanitary conditions). 

Influence of war and of the possibility of war upon protective policy, upon 
banking conditions (especially upon banks of issue), and upon mone- 
tary systems. 

The influence of annexation upon the economic life of the annexing states 
and upon the state whose territory has been annexed. 

Annexation of half civilized or uncivilized peoples considered especially 
from the point of view of the economic interests which act as motive 
powers. The methods through which private enterprises take root in 
such regions and through which they bring influence to bear upon 
their own governments. The effects of such annexations upon the 
development of trade with the annexing state and with other countries, 
as well as upon the economic and social life of the natives. 

The progressive exemption of commercial and industrial activities from 
losses and interferences through war. 

Influence of the open-door policy upon war and peace. 


Commission IT, dealing with armaments in time of peace, recom- 


mended the following researches: 


= 

= 

13. 

14. 

= 
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1. Definition. Armaments might be described as the “ the preparations made 
by a state either for defence or for attack.” These would include the 
provision of food and financial arrangements, and also a discussion 
of semi-military railways, canals, docks, ete. 

2. Causes of Armaments. Motives for increasing or commencing them, dis- 
tinguishing the great from the small Powers. 

3. Rivalry and competition in armaments. Motives and consequences of 
rivalry, with the possibilities of limitation. 

4. Modern history of armaments with special fulness from 1872. 

Note as important landmarks. 

(a) Introduction of conscription into Germany, France, Austria, Italy, 
Japan, ete. 

(b) Modern inventions affecting war. 

(c) Question of privateering and private property at sea. 

(d) Duration of military service. 

(e) The traflic in arms. 

5. Military budgets from 1872. Distinguishing ordinary from extraordinary 
expenditures. 

6. The burden of armaments in recent times. 

(a) Proportion of military to civil expenditure. 

(b) Military expenditure per head. 

(c) Military expenditure from loans in time of peace, i. e., a compari- 
son of expenditure from taxes with expenditure from borrowed 
money. 

(d) Comparative burdens of individual taxpayers in different countries 
and how far the differences are due to armaments. 

(e) Military pensions. 

(f) It is desirable to ascertain where possible the ratio between the total 
income of each nation and the total expenditure on armaments 
at various times. 

7. The effects of war preparations upon the economic and social life of a 
nation. 

For example: 

(a) On the sustenance of the entire population of a country at war. 

(b) On railway policy. 

(ec) On public administration and on social legislation. 

(d) On technical and industrial progress. 

8. The economic effects of withdrawing young men from industrial pursuits, 
into the army and navy. 

(a) Compulsorily. 

(b) Non-compulsorily (specially mercenary troops). 

N. B. — Allowance being made for the industrial value of military 
education and training. 
9. Influence of changes in the occupations of a people upon the composition 
and efficiency of armies and influence of the changes in the composition 
of armies on the economic life. 
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10. Loans for armaments (participation of domestic and foreign capital). 

11. The industries of war, i. ¢., the various manufactures and industrial in- 
dustries, ete., which are promoted and encouraged by military and 
naval establishments, distinguishing between: 

(a) Government undertakings (arsenals, dockyards, ete.). 

(b) Private undertakings. including the history and working of the 
great armament firms, which sell to foreign customers as well 
as to their own governments. 

12. War Materials (munitions of war). Their recent developments and their 
cost. This includes arms, ammunition, armor-plate, warships, guns 
of all kinds, military airships, ete. So far as possible the effect of 
recent inventions upon the offensive and defensive in war should be 


indicated. 


Commission III, dealing with the influences of international life, 

recommended the following researches: 

1. The Conference is of the opinion that the economic life of individual coun- 
tries has definitely ceased to be self-contained and that, notwithstand- 
ing the barriers raised by fiseal duties, it is becoming in ever increasing 
measure a part of an economic life in which the whole world par- 
ticipates. 

2. It desires that this change be studied with the object of ascertaining to 
what extent the economic life of individual nations has ceased to be 
self-contained, and the causes which are bringing about the greater 
interdependence of nations. 

3. It wishes that special attention be paid to the following factors: 

(a) How far the growth of population is responsible for the change that 
has occurred and is in progress, 

(b) The extent to which the insuflicieney of the natural resources of 
individual countries for their own requirements has contributed 
to it. 

(ec) Whether the increasing economic unity of the world is the cause or 
result of the rising in the standard of comfort, and how far the 
increasing Welfare of nations has been caused by the growing 
unity. 

(d) In what measure the need of individual countries to obtain mate- 
rials, of production from other lands, and to find new markets for 
their products is responsible for the growth of international 
dependence. 

4. The Conference desires that investigations be made into: 

(a) The volume of the world’s productions of all the many articles of 
food, of the various raw materials and of the principal manu- 
factures. 

(b) The productions of individual countries and the extent to which 
they are retained for home consumption or are exported. 


§ 
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(ec) The consumptions of individual countries and the extent to which 
the various articles are supplied from home productions or are 
imported, 

5. The Conference also wishes to ascertain to what extent the economy of pro- 
duction by large units instead of by small units has contributed to 
the international dependence of nations. 

6. The development of this world embracing economy has taken place in great 
measure in consequence of the investment of capital by rich countries 
in less developed lands. Through this there have arisen close relations 
and a great increase of wealth not only for the lending and the 
borrowing countries, but for all nations. The Conference is of the 
opinion that researches should be made into the extent of the inter- 
dependence of the nations in the matter of capital. 

7. The Conference desires also to institute inquiries into the interdependence 
of the financial centres of the world. 

8. Furthermost it thinks it desirable to make the unifying effects of inter- 
national trade, the building of railways, progress of shipping, the 
improvement and extension of all means of communication and the 
progress of inventions the object of careful investigation. 

9. The Conference is in favor of making a comprehensive study of the various 
international unions and associations in which the social and eco- 
nomic interests of all classes of society are now either organized or in 


process of organization through ofheial or private action. 


A fourth commission, of which Dr. Clark was chairman, was charged 
with the arrangement of the daily program of the conference, and with 
the formulation of plans for carrying forward its work in the future. 
The first step will probably be the preparation of as complete a_bibli- 
ography as is possible of publications having value in connection with 
studies of warfare. The direction of this bibliography has been en- 
trusted to Senator La Fontaine, of Brussels, who has already carried a 
work of this kind far towards completion. He will have the cooperation 
of the other members, each in his own country. 

It will be seen that the Berne conference was devoted entirely to 
plans for future investigations, and that it reached definite conclusions 
as to the particular topics and questions to which researches should 
be directed. The debates of the conference show that as thus planned 
there is to be made on broad scientific lines, the first investigation of 
these subjects ever attempted on the basis of international cooperation. 
Each particular subject will be entrusted to the general charge of 
some one or more members of the conference, who will in turn invite 
the active participation of other specialists, in the contribution of indi- 
vidual studies or in the conduct of detailed investigations. When the 
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work has thus been organized, and the studies are in progress, there will 
doubtless follow another conference, with a view to unifying methods, 
comparing results, and still further extending the scope of the work. 
There is thus under way under the highest expert guidance a world 
study of the economics of war and of the world influences which are 
making for peace. 

In view of the large number of countries represented in the conference, 
and the wide diversity of opinion which naturally existed among its 
members as to the feasibility of certain branches of the vast under- 
taking, the entire harmony of the proceedings and the complete under- 
standing reached as to the lines and methods of the work, are certain|\ 
cause for satisfaction, and justify the highest expectations of the results 
As the work is laid out, competent investigators in all parts of the world 
will shortly be engaged in laying the firm basis in reason and science 


for the educational work of peace. 


THE PROPOSED LOAN CONVENTIONS BETWEEN THE UNITED STATES AND 
HONDURAS AND THE UNITED STATES AND NICARAGUA 


In July last, the loan conventions between Honduras and the United 
States of January 10, 1911, and between Nicaragua and the United 
States of June 6, 1911, were made public by the Senate of the United 
States to which they had been submitted for consent to their ratification 
in accordance with the constitutional requirement. The publication 
of these two conventions was simultaneous with the publication of the 
new general arbitration treaties recently concluded by the United States 
with Great Britain and France, and the same object appears to have 
been in view in making public these four proposed treaties, namely, 
to give an opportunity for those responsible for their ultimate fate to 
gauge the public opinion of the country through discussion in the 
press and otherwise as to the advisability or inadvisability of their rati- 
fication. Because of the widespread and deep interest now properly 
taken in the subject of international arbitration, the discussion of the 
arbitration treaties has so over-shadowed that of the loan conventions 
that they have almost been lost sight of in the public mind, and do not 
appear to be receiving the attention which their importance to the 
present and future “ vital interests ” of America deserves. 
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The text of the two treaties is printed in full in the supplement * 
but a brief summary of their provisions with a comparison with their 
notable preceden:, the Dominican Receivership Convention,? with which 
they differ radieally, may not be inappropriate. The two present con- 
ventions are almost identical in phraseology and will therefore be 
considered together. 

The conventions commence with a recitation of the impoverished, 
chaotic, and unstable condition of the finances of Honduras and Nica- 
ragua, Which is not dissimilar to the opening paragraphs of the Domini- 
can Receivership Convention, and then state the desirability of the nego- 
tiation of a loan with American bankers and the necessity for the 
assumption of a special relation thereto by the contracting governments. 
The latter clauses constitute the first departure from the substance of 
the Dominican Convention, for that convention makes no mention of 
a loan contract, but, in lieu thereof, sets forth generally the details of 
the adjustment which the Dominican Republic had already made with 
its creditors, to be carried out by the issue and sale of bonds, the 
conditions of which are enumerated, and which are secured by the 
customs receipts, in the collection of which the United States expresses 
its willingness to give assistance. 

In the first article of the two conventions, Honduras and Nicaragua 
undertake to enter into the contract referred to in the preamble which 
will provide for the refunding of their debts, the adjustment and settle- 
ment of claims against them, and the placing of their finances upon 
sound and stable bases, and provide for the future development of their 
natural and economic resources. The article then states that the contract- 
ing nations will take due note of the provisions of the proposed contracts, 
and, in case of any difficulties arising in their execution, they agree to 
consult in order that the full benefits of the contract may be enjoyed 
by both borrower and lender. The Dominican Convention has no coun- 
terpart in any of the provisions of this article, and indeed seems to have 
needed none, in view of its detailed enumeration of the terms of the 
adjustment and of other provisions which will be alluded to later. 

Article 2 of the two conventions charges the customs receipts of 
Honduras and Nicaragua with security for the contemplated loans, and 
the debtor states agree not to alter their import and export duties during 
the life of the loan without agreement with the government of the 


1 Pages 274 and 291. 


2? SUPPLEMENT, Volume 1, p. 231. 
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United States. A provision to this same effect is contained in Articles 
1 and 3 of the Dominican convention. The evident purpose of this 
provision in the three treaties is to safeguard against unwise tariff 
legislation on the part of the debtor states which may impair the security 
for the loans. It may be questioned, however, whether such restriction 
upon the liberty of action of the borrower is necessary for the purpose 
stated, or wise from another point of view; for, since the loans are 
invariably a first lien on the entire customs receipts, which are the 
principal sources of revenue of these countries, the state would be 
obliged to legislate out of existence practically all of the income needed 
for its own inaintenance before the assigned revenues could be affected. 
On the other hand, the alteration or modification of the import or 
export duties may not only not decrease the total receipts but may so 
encourage and promote trade as to bring about a substantial increase 
in them. 

Article 5 of the Dominican agreement also contains a clause prohibit- 
ing that government from increasing its public debt, except by previous 
agreement with the United States. This was inserted obviously to 
prevent the further burdening of the public moneys with ill-advised 
(if not illegal) and onerous charges, thus insuring, at least during the 
life of the loan, against a recurrence of the conditions which made the 
loan necessary. The conventions with Honduras and Nicaragua do 
not contain a provision of this kind, but it is not unlikely that the loan 
contracts themselves, which are to be taken due note of according to 
the treaties, will be so worded as to guard the unfortunate debtors against 
themselves in the matter of the indiscriminate assumption of obligations 
without regard to their means of meeting them. 

Article 3 of the Honduranean and Nicaraguan conventions and Article 
4 of the Dominican convention make provision for the rendering of 
financial returns to the proper officials of the United States and the 
other contracting nation, but it may be noted that while the Dominican 
agreement requires the actual accounts to be submitted by the general 
receiver himself, the two later conventions simply require a detailed 
statement of operations under the proposed contracts to be submitted 
by the fiscal agent. 

The chief difference between the present loan treaties and that of 
1907 appears in the provision made for the choosing of officials to collect 
and administer the customs. Under the Dominican treaty (Article 1) 
the general receiver of customs and his assistants and other employees 
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of the receivership are appointed outright by the President of the 
United States, but in the Honduranean and Nicaraguan treaties (Article 
1) the fiscal agent of the loan prepares a list of persons which, after 
approval by the President of the United States, is presented to the other 
contracting government, and one of the persons on this list is appointed 
collector general of customs by the government whose customs are to 
be collected and administered. This feature of the new agreement 
will be referred to later. 

Article 1 of the treaty with the Dominican Republic goes further, 
however, and specifies seriatim the disposition which the general receiver 
shall make of the sums collected by him, namely to the payment of 

(1) the expenses of the receivership, 

(2) interest on the bonds, 

(3) annual sums required for amortization of the bonds, 

(4) the purchase or retirement of such other bonds as may be directed 
by the Dominican Government, and 

(5) the remainder to be paid to the Dominican Government. 

Other details as to the application of the assigned revenues are also 
prescribed. In the Honduranean and Nicaraguan agreements, however, 
no mention whatever is made of the disposition which shall be made of 
the sums collected by the collectors general. These conventions simply 
provide (Article 4) that the collector general “shall administer the 
customs in accordance with the contract securing said loan,” which con- 
tract no doubt will contain the necessary details concerning the applica- 
tion of the assigned revenues. 

Article 4 of the later agreements also provides that the debtor-con- 
tractor shall give to the collector general full protection in the exercise 
of his functions, and that the Government of the United States shall 
afford such protection as it may find requisite. Similar stipulations are 
contained in Article 2 of the agreement with Santo Domingo. 

From the above analysis of the three treaties, it will be seen that, 
while the Dominican treaty, on the one hand, and the Honduranean 
and Nicaraguan treaties, on the other, are designed to accomplish identi- 
cally the same purposes, namely, the rehabilitation of the finances of 
the respective countries by the issue of bonds secured on the customs, 
which, in order to insure their proper collection and application, are 
to be administered by an American official, the means adopted, from 
the point of view of the conventional obligation of the United States, 
are most dissimilar in many particulars. The one enumerates the details 
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of the proposed adjustment of debts, the amount, interest, life, and 
other conditions of the proposed bonds, and the purposes to which the 
proceeds of their issue are to be applied. It requires that the general 
receiver and other customs officials and employees be appointees of the 
President of the United States and describes minutely the duties o! 
the receivership with respect to the application of the assigned revenues. 
The others contain none of the financial details, which presumably are 
left for incorporation in the contract to be negotiated between the 
bankers and the borrowing government, and the only relation which 
the President of the United States has to the appointment of the customs 
officials is to pass upon the list of eligibles for the general collector- 
ship presented by the fiscal agent to the government whose customs are 
to be administered, which government makes its own selection and does 
the actual appointing. 

This difference is more important than appears at first sight, for 
when the customs officials are appointed by the President of the United 
States, such appointment constitutes them American officials; but when 
Honduras and Nicaragua do the appointing, albeit their choice is con- 
fined to a list which has been approved by the President of the United 
States, the appointees bear Honduranean and Nicaraguan commissions 
and are therefore Honduranean and Nicaraguan and not American 
officials. 

Indeed, the two new treaties contain so little of a conventional char- 
acter binding on the United States that it seems almost unnecessary 
that their provisions should have been incorporated in a solemn treaty. 
The first stipulation which appears to bind the United States is that 
it “will take due note” of the contract when made. It is obviously 
not requisite that a treaty be negotiated in order that a government 
may “take due note” of a contract which its citizens may desire to 
conclude with a foreign government. 

The next duty which the United States stipulates in the Honduranean 
and Nicaraguan agreements to perform is “to consult” in case of any 
difficulties. Nations all over the world are consulting daily in the ordi- 
nary course of diplomatic usage concerning difficulties which arise, and 
no treaty stipulation is necessary to provide for this. 

The provision of Article 2, however, that the customs duties may 
not be changed without agreement with the Government of the United 
States, does seem to require a treaty with the United States in order to 
make this particular provision effective, but it is not unlikely that had 
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not other reasons, which will be referred to later, dictated the conclusion 
of the treaties, this provision could have been taken care of in the loan 
contracts without reference to the Government of the United States. 

The substance of Article 4, which stipulates for the protection of the 
customs officials by the contracting nations, seems to amount to nothing 
more than the protection which, under the general principles of interna- 
tional law, an alien so situated is entitled to receive in a foreign country, 
and which a government has the right to extend to its citizens residing 
abroad. 

Although it is believed that it would be possible to rejuvenate the 
finances of our two Latin-American neighbors without the necessity of 
treaty obligations on the part of the United States, there is a most im- 
portant reason why responsible American bankers should hesitate to 
lend their money on anything short of a treaty between the United 
States and the borrowing country. 

American citizens, of course, are privileged, the same as the nationals 
of other governments, to lend their money to foreign governments, 
and if the contracts have been fairly and legally obtained and are equit- 
able in their terms, the American citizens have the same right under 
international law as other nationals to have their interests properly 
protected by their government, should the terms of their contracts be 
violated. 

When, however, the contract has perhaps been suggested by the gov- 
ernment of the lender in order to enable it to defend or pursue a national 
policy, or when the contract is otherwise especially advantageous or 
desirable from the political point of view of that government, it is 
not only fair but proper that the individuals lending their money to 
more or less unstable governments should have some assurance in 
advance that their contracts will be protected. Such a result is accom- 
plished in Europe, or at least in Great Britain, without placing the 
interested nations under the necessity of entering into treaty stipula- 
tions. The loan is there made under a private contract between the 
bankers and the borrowing government, the contract containing all the 
necessary provisions for assuring the safety and proper service of the 
loan. The principal provision of this kind is that certain officials shall 
be selected by the government of the lender, and that that government 
will “take cognizance ” of the contract. 

The wording of the two treaties under consideration seems to indicate 
that an attempt was made to follow, at least partially, the British prac- 
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tice ; but in that practice, as above stated, no treaty or other international 
agreement is concluded and the “ cognizance,” or the * due note” of 
the American treaties, is taken simply by the designation by the govern- 
ment of the borrower, of the officials called for in the contract and 
the diplomatic support of these officials in the performance of their 
stipulated duties. 

The eifectiveness of the European practice lies in the fact that those 
governments generally have a continuous foreign policy, unaffected by 
changes of cabinets or the political complexion of legislative bodies. 
In the United States, on the other hand, the foreign policy may or 
may not be continuous for a number of years, depending upon the 
exigencies of internal politics or the individual views of different Presi- 
dents and Secretaries of State. It is possible here that private con- 
tracts such as those under comment may be looked upon with favor 
and earnestly supported by one administration, but, a few vears later, 
they may not, under a different regime, be so favorably regarded, and 
may consequently receive indifferent or insufficient support through 
the diplomatic channel. The vicissitudes of a forty or fifty-vear agree- 
ment subjected to such conditions would be hard to predict, and the 
only alternative, if our government desires to encourage its citizens in 
this useful and patriotic service, seems to be the definite and irrevocable 
pledge of the Government of the United States by solemn treaty stipu- 
lation to support and protect the American investors who may be induced 
to place their funds at the disposal of the borrowing governments for 
the purpose of bettering the financial condition of those governments. 

The discussion as to whether or not it is politic for the United States 
to be involved in transactions of this kind with its southern neighbors 
seems to have been quite exhausted at the time the Santo Domingo 
treaty was under consideration, and it is needless to reiterate those argu- 
ments at length. The statements made by President Roosevelt in his 
message to the Senate of February 15, 1905, submitting the Dominican 
Protocol,’ are as true to-day as they were then; and indeed the United 
States has the additional burden of protecting and safeguarding its 
important undertaking in the Isthmus of Panama by seeing to it that 
no possible excuse shall be given to any foreign Power to intrench itself 
within striking distance of the Canal. President Roosevelt’s words are 
so concise and to the point that it may be well to re-read them in the 
light of the present situation of the United States on this hemisphere. 


1 Confidential Executive V, 58 Cong., 3 Sess. 
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Certain foreign countries have long felt themselves aggrieved because of the 
nonpayment of debts due their citizens. The only way by which foreign cred- 
itors could ever obtain from the Republic itself any guaranty of payment would 
be either by the acquisition of territory outright or temporarily, or else by 
taking possession of the custom-houses, which would of course in itself, in effect, 
be taking possession of a certain amount of territory. 

It has for some time been obvious that those who profit by the Monroe doc- 
trine must accept certain responsibilities along with the rights which it confers ; 
and that the same statement applies to those who uphold the doctrine. It can 
not be too often and too emphatically asserted that the United States has not 
the slightest desire for territorial aggrandizement at the expense of any of its 
southern neighbors, and will not treat the Monroe doctrine as an excuse for such 
aggrandizement on its part. We do not propose to take any part of Santo 
Domingo, or exercise any other control over the island save what is necessary 
to its financial rehabilitation in connection with the collection of revenue, part 
of which will be turned over to the Government to meet the necessary expense 
of running it, and part of which will be distributed pro rata among the cred- 
itors of the Republie ‘upon a basis of absolute equity. The justification for the 
United States taking this burden and incurring this responsibility is to be found 
in the fact that it is incompatible with international equity for the United States 
to refuse to allow other powers to take the only means at their disposal of satis- 
fying the claims of their creditors, and yet to refuse, itself, to take any such steps. 

An aggrieved nation can without interfering with the Monroe doctrine take 
what action it sees fit in the adjustment of its disputes with American states, 
provided that action does not take the shape of interference with their form of 
government or of the despoilment of their territory under any disguise. But, 
short of this, when the question is one of a money claim, the only way which 
remains, finally, to collect it is a blockade, or bombardment, or the seizure of the 
custom-houses, and this means, as has been said above, what is in effect a pos- 
session, even though only a temporary possession, of territory. The United States 
then becomes a party in interest, because under the Monroe doctrine it can not 
see any European power seize and permanently occupy the territory of one of 
these Republics; and yet such seizure of territory, disguised or undisguised, may 
eventually offer the only way in which the power in question can collect any 
cebts, unless there is interference on the part of the United States. 


ADMIRAL TOGO — “ THE PEACEFUL MAN OF THE EAST” 


The progress that the peace movement has made in the past hundred 
years since the signing of the Treaty of Ghent is evidenced by the 
existence of numerous peace societies, which, beginning in the United 
States, encircle the earth, and the position which these societies hold. 
Their importance in the life of the community and the influence which 
they exercise upon international affairs is shown by the fact that re- 
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sponsible statesmen and public men use them increasingly, not merely 
for the pronouncement of advanced and enlightened views on matters of 
great national and international importance, but as channels of com 
munication and means of dissemination of their views. 

Thus on March 20, 1910, President Taft expressed himself before the 
New York Peace and Arbitration League in favor of enlarging the scope 
of arbitration treaties by including questions of honor. At the first 
annual meeting of the American Society for Judicial Settlement of 
International Disputes recently organized by Theodore Marburg and 
James Brown Scott, and under the presidency of the latter, President 
Taft declared himself in favor of judicial settlement as the only safe 
and sure way to the reduction of armaments, urged the establishment of 
the International Court of Arbitral Justice, and stated his willingness 
to conclude a treaty of arbitration with some one nation which should 
omit the customary reserves of honor. 

President Taft’s statement before the New York Peace and Arbitra- 
tion League is said to have influenced Mr. Carnegie to endow the peac 
movement and it is well known that his address before the American 
Society for Judicial Settlement of International Disputes marks the 
beginning of the modern movement in favor of arbitration treaties with- 
out the customary reserves. 

Admiral Togo has followed the good example, and made his one public 
utterance on the subject of peace at a luncheon tendered him by the 
Japan Society of New York and the New York Peace Society. At a 
dinner at the White House, President Taft had broached the subject 
of arbitration and sought an expression of approval from Admiral Togo. 
The latter avoided the subject for the moment, but a few days later 
in New York, as guest of honor of the two societies, and before six 
hundred guests, the Admiral spoke in no uncertain terms in favor of 
the maintenance of peace between Japan and the United States. 

The address was carefully thought out, was written and read in 
Japanese by the Admiral and translated into English for the benefit of 
the English-speaking audience. 

The Admiral, who indulged in a pleasing personal allusion and 
etymological exercise, said: 

I thank you very sincerely for this magnificent entertainment. The truth is 
that I am at a loss for words with which to express my appreciation for the 
warm and hearty reception which has been accorded me ever since my arrival in 


this hospitable country. 
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My name, Heihachiro Togo, possesses particular significance at this time. 
Heihachiro signifies “ peaceful son” and Togo means “ Eastern country.” the 
peaceful man of the East. I consider, therefore, that the name by which I was 
christened entitles me to address you on terms of intimacy. 

It gives me much pleasure to learn that this tunction has been given by the 
Japan Society in conjunction with the Peace Society. I can not conceive of a 
happier combination, since the relationship between Japan and the United 
States must ever be one of peace and neighborly good will. 

In this belief 1 take advantage of the oceasion to declare myself among the 
foremost advocates in favor of maintenance of that relationship, in order that 
our two countries, which have so long lived in harmony and cordial friendship, 
may continue to do so forever. My only regret to-day is that I can not shake 
the hand of all of you. I raise my glass to wish prosperity to the two societies, 
suecess to their benevolent work: welfare to you all; and to the sentiments 
originally expressed by one of the great Western sages, which should be revised 
thus; I would say: “ Peace hath its victories, more renowned than those of 


war.” I thank you. 


Mr. Carnegie, who appreciated as keenly as the Admiral the interna- 
tional elements in the occasion and its importance, sent the following 
singularly happy cable from Scotland: 

Cordial greetings to Togo, great warrior and great peace-maker! May success 
crown his noble efforts to bind Japan's First Friend, our own beloved country, 


and his in the bonds of everlasting peace. 


Mr. James Brown Scott, Secretary of the Carnegie Endowment for 
International Peace, was asked not inappropriately to read the telegram 
of the generous donor, and on behalf of the Endowment addressed a few 
words to the Admiral. ‘ 1 shall not weaken,” he said, “ Mr. Carnegie’s 
eloquent words, which voice the hopes and aspirations of the American 
people, by adding to or commenting upon them. I merely allow myself 
io say that we want peace, not peace at any price, not the peace of fear, 
but peace based upon justice which alone can be permanent. May your 
Visit, Sir, to the United States hasten the coming of the day when in the 
fine words of Mirabeau, justice shall rule the world.” 

From this luncheon, at least, the doughty Admiral or the peaceful 
man of the East, to use his own words, will carry a souvenir which will 
outlast the enthusiasm of the moment. The Japan Society of New York 
was happily inspired to present the Admiral with a specially bound copy 
of the rare original report of Commodore Perry’s mission to Japan, 
which mission has had such important consequences not only to the two 
countries but to the world at large. The presentation was made on behalf 
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of the Society by General Stewart L. Woodford in a gracious and well- 
phrased address, and the Admiral, evidently much touched and pleased, 
accepted the volume in a few brief sentences. 

Mr. Lindsay Russell, President of the Japan Society, introduced 
Mayor Gaynor as toastmaster. In addition to the gentlemen already 
named, Rear Admiral Leutze spoke for the American Navy and General 


Grant for the American Army. 


THE REVISED ANGLO-JAPANESE ALLIANCE ! 


About the middle of July Great Britain and Japan made important 
alterations in their alliance and extended it ten years from date. There 
were other reasons for the change, but the chief one was the negotiations 
then in progress for the general arbitration treaty between England and 
the United States. Under the agreement of 1905, itself a revision and 
strengthening of that of 1902, if Japan and the United States should 
have been engaged in a war which involved any of the vital interests 
mentioned in the preamble of the treaty, and if it should have appeared 
that the United States was in any way the aggressor, then England would 
have been bound to support Japan against the United States. If with- 
out changing this, England should have agreed with the United States 
to submit to arbitration every cause for disagreement, then England’s 
obligations to Japan and to the United States would have been conflict- 
ing. However small the likelihood was of this potential conflict becoming 
an actual one, England could not afford to take the risk. To obviate 
this a new provision was introduced, Article four, as follows: 

Should either high contracting party conclude a treaty of general arbitration 
with a third Power, it is agreed that nothing in this agreement shall entail upon 
such contracting party an obligation to go to war with the Power with whom such 


treaty of arbitration is in force. 


If the arbitration treaty then in contemplation and since concluded, 
but not vet agreed to by the Senate, should go into effect, war between 
the United States and Japan, so much talked of for so many months, 
would be practically impossible. The fact that Japan so readily con- 
sented to the change shows how little basis there had been for the war 
talk. These two agreements taken together promise more for the peace 
of the world than any similar contracts ever made. 


1 For the text of the new agreement, see SUPPLEMENT to this issue, p. 276; for 
that of 1905, see SUPPLEMENT, 1:15; and for that of 1902, see SuPPLEMENT, /:14. 
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France and Russia, the two European Powers most closely united with 
England, both look with favor on the agreements. The fact that France 
simultaneously concluded an arbitration agreement with the United 
States; and that Japan is expected to do so, makes it seem that the triple 
cntente is about to develop into a quintuple entente linking Europe, Asia, 
and America in a great peace pact. 

In the revised Anglo-Japanese treaty, besides the addition of the 
aiticle above quoted, three articles of the old disappear as follows: 
article three, which recognized Japan’s special interest in Korea but 
which is now meaningless since Japan has annexed Korea; article four, 
by which Japan recognized the right of England to protect the frontier 
of India —a matter which it has been urged Japan had no right to be 
consulted about; and article six, referring to the Russo-Japanese War, 


dropped as a matter of course. 

This new Anglo-Japanese treaty differs from all other British treaties 
in that it was made not only by England for the whole empire, but after 
consultation with and agreement by the premiers of all the self-governing 
British colonial dominions at a conference recently held in London. It 
thus carries new authority and a new moral force, and removes an oc- 
casion for serious differences between the mother country and_ the 
dominions. If war had occurred between Japan and the United States, 
the real, if not the ostensible, cause would probably have been the Ameri- 
can restriction of Japanese immigration. It would be a serious question 
whether the dominions could have been induced to support Japan, accord- 
ing to their obligations as parts of the empire; for they would then be 
fighting to compel the United States to do what they themselves refuse 
to do. This might have proved as difficult as Lord North’s attempt to 
wring taxes from the American colonies. This agreement thus makes 
for peace within the British Empire, peace between the three Powers 
directly concerned, and peace throughout the world. 


LEGAL BUREAUS FOR THE PROTECTION OF ITALIAN SUBJECTS IN THE 
UNITED STATES 


During the past two vears the Italian Government has redoubled its 
efforts to enable Italian subjects living in the United States, or the non- 
resident families of victims there residing, to avail themselves of the 
fullest measure of rights accorded them by treaty and by local statutory 
provisions. To this end a legal bureau has been established in connec- 
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tion with the consulate in each of the principal consular districts, such 
as New York, Philadelphia, Boston, Chicago, Denver and San Franéisco. 
ach bureau is directed by a special attorney retained therefor by the 
Italian Government. In the consular district of Chicago, embracing 
nine of the central western States, arrangement is made through the 
legal bureau, with local attorneys in other cities within the district, such 
as Cleveland, Detroit, St. Paul, Milwaukee and St. Louis. These attor- 
neys work in cooperation with the local consular agents. 

Upon receipt by a consular officer of information relative to the 
death of an Italian subject within his district, the former immediately 
starts an investigation, ascertains the facts respecting heirship, commu- 
nicates with resident heirs, and places the case in the hands of his 
attorney. In case the heirs are resident in Italy, effort is made to secure 
a power of attorney from them. If the local attorney is of the opinion 
that a right of action lies against any individual or corporation which 
may have negligently or wrongfully caused the death of the decedent, the 
case is vigorously prosecuted. The consulate in such case pays, as a 
matter of charity, the costs of litigation. 

Experience has shown that in meritorious cases, the starting of suit, 
followed by the filing of a carefully prepared declaration or petition or 
complaint, as the case may be, results in offers of settlement by respon- 
sible defendants that approximate in amount what the heirs of a dece- 
dent should equitably claim. In cases lacking merit by reason either of 
the negligence of the decedent himself, or on account of the existence of 
rules of law preventing recovery, the legal bureau usually seeks to secure 
amicable adjustment without suit. In any case, when adjustment is 
effected without starting suit, no charge is made for the legal services 
rendered. 

The work of the legal bureau in each case is three-fold, involving first, 
investigation; secondly, administration (in case there is a decedent) ; 
and thirdly, the prosecution of the legal claim against the person or cor- 
poration believed to be responsible for death. The work of investiga- 
tion in a consular district. covering a large territorial area, is exceed- 
ingly difficult. In that of Chicago, for example, the consulate employs 
an Italian investigator whose duty it is to secure the evidence relative to 
Illinois cases; in other States within the same district, the work of in- 
vestigation is carried on jointly through the united efforts of the several 
agents and their respective attorneys. 

With respect to administration, a serious problem is involved which is 
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still unsettled. Claiming the right to administer the estate of a de- 
ceased intestate countryman resident within his own consular district, the 
Italian consul has in several States secured the appointment either of 
himself or of his appointee as administrator, in cases where a decedent 
has left surviving him heirs resident in Italy. This has been accom- 
plished, for example, in Michigan, New York, Ohio, and Minnesota. As 
is known, the right has recently been denied in California and likewise 
hy one probate court in Illinois. In a State such as Illinois, where the 
local law provides for the appointment of a public administrator where a 
decedent dies without leaving heirs-at-law resident in the State, and 
which does not permit a non-resident to act as administrator, vigorous 
efforts have been made to prevent the consular officer from availing him- 
self of his so-called “ consular right.” It may be observed, however, that 
in the case of the mine disaster at Cherry, Illinois, November, 1909, the 
County Court, in view of the absence of objection on the part of the 
local public administrator, appointed The Northern Trust Company of 
Chicago administrator of the estates of the several Italian, Austro-Hun- 
garian and Russian victims whose heirs resided abroad, on petition of 
their respective consular officers. As the administrator acted in that 
capacity gratis, this qualified recognition of the “ consular right ” proved 
of real benefit to the non-resident heirs of the nationalities mentioned. 
The real reason for the establishment of the legal bureaus in the 
several consular districts has been the fact that heretofore, in the cases 
of Italian subjects resident in the United States, adequate justice has not 
heen secured without such governmental interposition. Frequently the 
absence of a surviving wife and children, or ignorance of local laws on 
the part of resident heirs, or unscrupulous conduct of local attornevs, or 
lack of interest on the part of local public officials, have contributed to 
prevent those dependent upon a victim from receiving their just dues. 
The most specious and persistent evil has been and remains the resident 
kinsman of a non-resident surviving wife, who by virtue of a power of 
attorney seeks to control both the administration of the estate and the 
prosecution of the claim against a responsible wrongdoer. In such case 
the resident kinsman is oftentimes prevailed upon to secure incompetent 
if not untrustworthy legal aid, and likewise to settle a meritorious claim 
for an inadequate sum. Furthermore, as donee of a power of attorney, 
he frequently secures payment to himself of the distributive portion of 
his kinswoman abroad, and does not always remit to her her distributive 
share. The dangers of such procedure are obvious. In order to elim- 
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inate them, and to enable the heirs of a decedent, whether resident in 
Italy or at the place of accident, to avail themselves of their legal rights 
by judicial process, the Italian Government has undertaken this com- 
prehensive work. 

It may be unnecessary to add that in a case where an Italian subject 
resident in the United States, sustains an injury not resulting in his 
death, the aid of the legal bureau of his consulate may always be 


invoked, if the victim so desires. 


MEETING OF THE INSTITUTE OF INTERNATIONAL LAW AT MADRID, 1911 


It sometimes happens that the positive results of a particular meeting 
of the Institute are few and simple, measured in terms of draft con- 
ventions actually adopted by its members atid recommended to the 
profession at large for approval. But the discussions are vaiuable in 
themselves as they furnish the arguments for or against a particular con- 
vention, or the form in which a principle generally accepted is sought 
to be embodied. The session of 1910 at Paris was disappointing, tested 
by the standard of actual results, but was very fruitful from a theoretical 
standpoint by reason of the exchange of views on various important ques- 
tions. The Institute is not worried by apparently barren sessions, for its 
members know that elaborate discussion is a prelude to agreement and 
that in discussion lies the seed of future progress. It is therefore content 
to make haste slowly, rather than act in haste and repent at leisure. 
Judged by actual output, the session of Madrid was disappointing, but 
if the value of the work done be considered, the meeting was a decided 
success. Thus the project regulating the usage of submarine mines and 
torpedoes was completed and approved; the general bases of the juridical 
situation of airships were worked out, leaving to future meetings to com- 
plete the project in accordance with principles found acceptable; like- 
wise the regulation of international watercourses used for motive power 
or for industrial or agricultural use, and a project dealing with the 
conflict of laws in matters of real rights. The question of submarine 
mines and torpedoes had been discussed at the Second Hague Peace Con- 
ference and a compromise convention adopted. The Institute took the 
matter up seriously and at the Paris session of 1910 adopted five articles 
which form the first five articles of the present completed draft. Agree- 
ment was difficult to reach on this thorny question and the project as 


then adopted was a skilful compromise of opposed views. To these 
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articles of 1910, four further articles (6-9) have been added, thus com- 
pleting the work for the present. The basis of the work was the con- 
vention of 1907, but it is enlarged and improved in many ways. The 
differences and additions will be evident by comparing the old convention 
with the new draft and the two projects will be printed in the supple- 
ment to the January number, before which time the official report of the 
session at Madrid will have been published. For the present purpose, 
it is deemed sufficient to call attention to Article 9, which is new, and 
whose principle is borrowed from The Oxford Manual of Land Warfare 
of 1880 and Article 3 of the revised convention of 1907 respecting the 
laws and customs of war on land, although in one important particular 
it makes a decided innovation, for which, however, the Prize Court Con- 
vention of 1907 supplies the precedent. 
Article 3 of the convention of 1907 provides that 

a belligerent party which violates the provisions of the said regulations shall, 
if the case demands, be liable to pay compensation. It shall be responsible for 
all acts committed by persons forming part of its armed forces. 


Article 9 of the Institute’s draft provides that 


the violation of one of the rules which precedes taxes the state at fault with re- 
sponsibility. The state which has placed the mine is, until the contrary is 
proved, presumed to be at fault. This question of responsibility may be brought 
before the competent international tribunal even by individual or private suitors, 


State may thus tax state with responsibility, and private litigants as 
in the Prize Court Convention (Article 4, paragraphs 2 and 3). This 
provision marks a great advance, making, as it does, the state respond 
to the individual, without making him win his state to his cause and 
await upon the slow and cautious though sure methods of diplomacy. 
It has the additional advantage of not forcing the state to espouse the 
cause of its subject or citizen, which might be embarrassing at times. 

The articles, four in number, concerning aerial navigation, are im- 
portant and reserved for more extended notice in the January issue. 

The project concerning the conflict of laws is omitted from considera- 
tion as falling beyond the scope of the JOURNAL. 

Passing now to the regulation of international watercourses, it can be 
said that the project is eminently satisfactory. Its provisions extend to 
lakes as well as rivers (Article 1) and forbid a riparian state by its own 
act or by the act of subjects or citizens to make use of boundary waters 
to the disadvantage of the other co-riparian state without the latter’s 
consent. 


1060 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The second article deals with waters (whether rivers or lakes) travers- 
ing the territories of two or more states. In summary form, the course 
of the stream may not be changed by structures of any kind without the 
consent of the state through which the stream flows; any alteration of 
the stream or its pollution by refuse from factories, ete., is forbidden ; 
and quantities of water cannot be withdrawn which will seriously change 
the essential character of the stream or interfere with its use lower down 
the stream. It is further stated in this article that a right of navigation 
recognized by international law can not be violated by usage of any kind. 

The next article deals with the upper courses of the stream, by pro- 
viding that the water may not be dammed up or forced back in such a 
way as to overflow the region above the constructions or works erected 
on the stream. 

The last article recommends the appointment of joint commissions to 
pass upon or to express an opinion upon new structures or modification 
of existing structures which will affect the flow through the territory of 
the other state. 

From this brief survey of the Madrid session, it is evident that the 
Institute is steadily fulfilling the hopes of its founders by enlarging the 


bounds of international law by each of its sessions. 


THE EXTRADITION TREATIES BETWEEN THE UNITED STATES AND FRANCE 
AND THE UNITED STATES AND SALVADOR 


Since going to press with the July number of the JourNaAL, President 
Taft has proclaimed two treaties of extradition, one with France,’ the 
other with Salvador.’ 

The former replaces that concluded between the United States and 
France, November 9, 1843, together with the additional articles thereto 
of February 24, 1845, by which robbery and burglary were added to 
February 10, 1858, by which 
counterfeiting and embezzlement by private persons were added. The 
need for a new agreement on the subject between the two governments 
is clear when it is considered that the old treaty with France, including 


the list of extraditable crimes, and of 


the additional articles, comprised only ten specifications of crime for 
which extradition could be granted, whereas most of our extradition 


1 Printed in SUPPLEMENT to this number of the JOURNAL, p. 243. 
27d., p. 300. 
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conventions enumerate many more, as, for instances, the present treaty 
with Great Britain enumerates about thirty, that with Spain more than 
twenty, and that with Japan about twenty. 

This consideration led the American Government in 1890 to instruct 
the then American Minister at Paris, Mr. Whitelaw Reid, to propose 
to the Government of France the negotiation of a new extradition 
treaty upon the basis of a draft transmitted to him. The ensuing nego- 
tiations at Paris resulted in the signature of a convention on March 
25, 1892. Upon transmission thereof to the United States Senate with 
a view to its advice and consent to its ratification, that body amended 
the convention, which in its amended form failed to secure ratification 
on the part of the Government of France. It was not until June 27 
of the current year that the high contracting parties succeeded in ex- 
changing ratifications of the convention, which had been signed anew 
as modified by the Senate in 1892 and had again been amended by the 
Senate of the United States. This last amendment, however, obtained 
acceptance by the Government of France and the treaty has been pro- 
mulgated in both countries. 

A comparison of the new treaty with the old reveals the following 
as the most important modifications and additions: 

To the list of extraditable offenses are added fraud by a bailee, ete., 
larceny, obtaining money by false pretenses, perjury, child stealing, kid- 
napping, obstruction of railroads endangering human life, piracy, 
mutiny, crimes and offenses against the laws for the suppression of 
slavery and slave trading, and receiving stolen money. New articles 
relate to the procuring of a mandate, the nonsurrender of citizens, 
immunity from punishment for other crimes than the one for which 
the extradition is granted, the statute of limitations, priority of trial 
for offenses in the country of refuge, concurrent requisitions by third 
countries, articles seized in the possession of the accused, the proceeds 
of the crime charged, and procedure for colonies. The former articles 
respecting prohibition of trial for political offenses and respecting the 
expenses of extradition are amplified as in recent treaties. 

The new treaty with Salvador is a resumption of conventional rela- 
tions between the United States and that country in the matter of 
extradition, the former treaty, which was concluded May 23, 1870, hav- 
having been denounced on notice given by Salvador, October 9, 1894, to 
take effect March 2, 1904. That convention was nearly as brief as the 
old French convention, specifying as extraditable crimes only piracy 
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and mutiny on board a ship in addition to those included in the French 
agreement. It contained, however, a provision guarding against trial on 
another charge than the one of extradition, one for trial in the country 
of refuge for an offense there committed before extradition, and one 
excluding extradition of citizens. The benefits of that treaty seem to 
have been merely of a preventive character, for, according to Prof. 
Jolin Bassett Moore’s Report on Extradition (1890), there does not 
appear to have been a single requisition made by either government 
up to that date upon the other, although the convention had been in 
effect sixteen years. In 1894, however, the Government of Salvador 
made an application for extradition of several Salvadorean refugees, 
among whom were General Antonio Ezeta and other military officers 
of the government of Carlos Ezeta, which had just been overthrown. 
The extradition proceedings in California resulted in the discharge 
by the federal magistrate, Judge Morrow, of all of the accused.but one 
Cienfuegos, and it was shortly after this decision that the Salvadorean 
Government gave the conventional notice under Article VIII which in 
due course brought about the lapse of the treaty. It may be remarked 
that the Department of State subsequently declined to surrender Cien- 
fuegos on the ground that the charge on which he was committed was 
not embraced in the requisition for his extradition, the warrant for the 
preliminary hearing, or the warrant of arrest. 

The new treaty follows closely the language of the convention between 
Spain and the United States proclaimed May 21, 1908. Among thi 
variations, which are in general of minor importance, the Salvadorean 
treaty includes in its list of extraditable offenses, mayhem, and receiving 
stolen property knowing it to be stolen, and contains an article o 
transit. 

As compared with the old treaty the new one presents about the sain 
advance that the new treaty with France presents over the former con 
vention with that country, notwithstanding the fact that as abov 
observed the first treaty with Salvador contained a number of pre- 


visions not found in the early treaty with France. This may be in 
part accounted for by the difference of some eighteen years in the ince; 
tion of the negotiations with the two countries, those with France hav- 
ing begun about 1890, whereas the Salvadorean negotiations were appar- 
ently initiated subsequently to the recent convention with Spain, upon 
which it appears to be modeled. At any rate in the treaty with 
Salvador we-find provisions lacking in the French treaty. 


‘ 
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Among the features of the treaty with Salvador which do not appear 
in the French treaty is the exception from the definition of a political 
offense for which fugitives are not extraditable of the act of murder 
committed or attempted against the life of the sovereign or head of 
a foreign state or against the life of any member of his family. This 
provision, although it appears in agreements concluded by the Govern- 
ment of the United States as a rule only in the extradition treaties of 
the present century, is by no means an innovation even in the earliest 
of these, for the conventions with Luxemburg (1883) and Russia (1887) 
contain like clauses, though the Russian provision is not so broadly 
inclusive. 

The Salvadorean treaty also contains an article permitting the con- 
veyance through the territories of either country of any person, not being 
a citizen of the country to be passed through, extradited by a third 
Power to either of them for any of the crimes specified in the treaty. 
This would seem to be a feature which should be desirable in treaties 
with all countries whose territory might be convenient for transit. The 
loophole afforded by the absence of such provisions from some of our 
treaties has been recently commented upon in a letter published in The 
Outlook of September ninth last. 

Two articles in each of the treaties under comment, that in reference 
to trial for an offense other than the one for which extradition has been 
granted, and that in respect to prescription of prosecution, are of interest 
as being substantially different in the two treaties. The treaty with 
France contains as its Article VII the following: 

No person surrendered by either of the high contracting parties to the other 
shall be triable or tried to be punished for any crime or offence committed prior 
to his extradition, other than the offence for which he was delivered up, nor 
shall such person be arrested or detained on civil process for a cause accrued 
before extradition, unless he has been at liberty for one month after having 
been tried, to leave the country, or, in case of conviction, for one month after 
having suffered his punishment or having been pardoned. 


This appears in substance in most of the American treaties. On the 
other hand, the subject in the Salvadorean treaty is dealt-with as 
follows: 


Art. IV. No person shall be tried or punished for any crime or offence other 
than that for which he was surrendered without the consent of the government 
which surrendered him, which may, if it think proper, require the production 
of one of the documents mentioned in Article XI of this treaty. 


1064 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


What is meant by the ‘“ documents mentioned in Article XI” is not 
clear from the text of Article XI, for the latter article seems to con 
{ain no explicit mention of such documents as would meet the case 
Article XI follows the wording of Article XI of the treaty with Spain 
except as to its last paragraph, and it would seem that had the last 
paragraph of the Spanish Article AI also been incorporated in the 
Salvadorean treaty, the “ documents mentioned in Article XI” would 
be readily refer-ble to the customary authenticated copies of the sen- 
tence or warrant of arrest, etc. That such are the documents in con- 
templation would seem to be the fact from an examination of other 
treaties containing the same feature, as for example the Mexican treaty 
(Articles XIII and VIII). 

The articles respecting limitation of trial by prescription are, in the 
French treaty: 

Article VIII. Extradition shall not be granted, in pursuance of the pro- 
visions of this convention, if the person claimed has been tried for the same act 
in the country to which the requisition is addressed, or if legal proceedings or 
the enforcement of the penalty for the act committed by the person claimed have 
become barred by limitation, according to the laws of the country to which the 


requisition is addressed. 


and in the treaty with Salvador: 


Article V. A fugitive criminal shall not be surrendered under the provisions 
hereof, when, from lapse of time or other lawful cause, according to the laws of 
the place within the jurisdiction of which the crime was committea, the criminal 
is exempt from prosecution or punishment for the offence for which the surrender 
is asked. 

It will be observed that the provision of prescription in the French 
treaty refers to the law of the requested country, while in the Salva- 
dorean treaty it refers to the law of the requesting country. Among 
the treaties of the United States there are only two others, those with 
Spain and the Dominican Republic, that read like the Salvadorean 
treaty, while some twenty are similar in this respect to the French 
treaty. The convention with Switzerland (1900) regards the law of 
prescription both of the requested and the requesting state, and stands 
alone among treaties of the United States in this respect. Great 
Britian has concluded treaties with Argentine Republic, Bolivia, Chile, 
Cuba, Panama, and Peru which in their provision regarding prescrip- 
tion refer both to the law of the requesting state and that of the requested 
state, but the rest of her treaties refer only to the prescriptive law 
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of the requested state. It may be queried whether an appeal to the 
law of the requesting state would not better be permitted only as a 
defense at the trial in the requesting state, and not at the hearing in 
the country of refuge, in view both of the difficulty of applying a 
foreign law of prescription with its exceptions to a statement of facts 
necessarily often incomplete, and of the nature of an extradition hearing 
as merely a preliminary examination. 

It may be worthy of consideration, now that the nations of the world 
are for the most part bound together by bipartite arrangements in the 
matter of bringing fugitives to justice, whether, with the growing inti- 
macy between peoples and increasing opportunities of flight from coun- 
try to country, the effective advantages of simplicity and uniformity 
will not lead to the making of an international agreement to which all 


nations may adhere. 
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J., journal; J. O., Journal Officiel, Paris; Mém. dipl., Mémorial diplomatique, 
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traités, Leipzig; Q. dipl., Questions diplomatiques et coloniales; R., review, 
revista, revue, rivista; Reichs-G., Reichs-Gesetzblatt, Berlin; Staats., Staatsblad, 
Groningen; State Papers, British and Foreign State Papers, London; Stat. at L., 
United States Statutes at Large; Times, the Times (London) ; Treaty ser., Great 
Britain: Treaty Series. 


January, 1911. 

12. CENTRAL AMERICAN Repusiic. Convention signed at Guatemala 
City to establish in 1912 or before, 1) a practical school of agri- 
culture in Salvador; 2) a school of mines and mechanics in Hon- 
duras; and 3) a school of arts in Nicaragua. B. Rel. Ext., Sal- 
vador, 3:197. 

12 CENTRAL AMERICAN RepusB.ics. Convention signed at Guatemala 
City to modify Article III of the Consular Service Convention 
signed February 4, 1910, at San Salvador and Article IV regard- 
ing the International Centro-American Office, signed February 
3, 1910, at San Salvador. B. Rel. Ext., Salvador, 3:197. 

12. CENTRAL AMERICAN REPUBLICS. Convention signed at Guatemala 
City to unify primary and secondary education in Central 
America. B. Rel. Ext., Salvador, 3:198. 

14 CENTRAL AMERICAN ReEpUBLICS. Convention to establish liberty of 
commerce among the five Central American Republics signed at 
Guatemala City. B. Rel. Exrt., Salvador, 3:199. 

18 CENTRAL AMERICAN REPUBLICS. Convention to establish the coast- 
ing trade among the Central American Republics signed at 
Guatemala City. B. Rel. Ert., Salvador, 3:205. 
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January. 1911. 

30) Great Ratifications exchanged at Asuncion 
of a treaty signed at Asuncion, September 12, 1908, providing 
for the mutual surrender of fugitive criminals. Treaty ser., No. 
19, 1911; SUPPLEMENT to this JOURNAL, p. 293. 


March, 1911. 


3. Britain. Convention signed at London amend. 
ing Article 6 of the extradition treaty of October 29, 1901. 
Ratifications exchanged at London, May 10, 1911. Treaty ser.., 
No. 21, 1911. 


April, 1911. 

3 Great Britain—Japan. Exchange of notes terminating agree- 
ment of December 4/5, 1878, regarding expenses incurred for 
shipwrecked subjects. Treaty ser., No. 15, 1911. 

3-8 INTERNATIONAL CONGRESS OF Music held at Rome. Dr. d’Auteur, 
24:108. 

5-19 Greav Brirrarn—Honpuras. Exchange of notes extending till 
April 6, 1912, the treaty of commerce and navigation signed 
January 21, 1887. Treaty ser., No. 20, 1911. 

7 Persia. Expedition left Bombay to deal with the gun-runners 
from Mascat who are supplying Baluch and Afghan traders with 
rifles. Times, June 6, 10, 27, and 29. 

14. [taLy—SwepeN. Arbitration treaty signed at Stockholm. Myers, 
List of Arbitration Treaties. 

15 Borivia—Perv. Protocol signed at Lima providing for the pro- 


cedure of the delimitation commission working under the protocol 
signed at Lima March 31, (q. v.) for the arbitration of difficulties. 
Geographical J., 38:205. Also 35:597; 37:216; 36:512 (map). 


May, 1911. 

1-7 Nintu AGRICULTURAL CONGRESS met at Madrid. Times, May 8. 

2 GERMANY—SWEDEN. A commercial treaty was signed at Berlin. 
Times, May 4. 

3-6 Tuirp NATIONAL PEACE ConGress met at Baltimore. Advocate 
of Peace, 73:75, 101. 

5 THe INTERNATIONAL OptuM ConGREss is postponed until July, 

1912. R. of Rs., 43:675. 
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May, 1911. 

5 Great Brirain—Japan. Ratifications exchanged at Tokyo of a 
treaty of commerce and navigation signed at London, April 3, 
1911. Treaty ser., No. 15, 1911. 

8 CHINA—GREAT Britain. Agreement signed at Peking regarding 
opium. Times, May 9; Treaty ser., No. 18, 1911; * India and 
the Opium Agreement,” Times, May 9; ° The New Opium Agree- 
ment,” North-China Herald, 99 :400; SUPPLEMENT to this Jour- 
NAL, p. 238. 

8 Great Britain—Mexico. Ratifications exchanged at Mexico City 
of convention signed at Mexico City, May 27, 1910, regarding 
telegraphic communication between Mexico and British Honduras. 
Treaty ser., No. 14, 1911; B. Rel. Ext., Mexico, 31:88; SUPPLE- 
MENT to this JOURNAL, p. 281. 

8-11 INTERNATIONAL CoTTON CONGREss met at Barcelona. A tour of 
inspection through Egypt will take the place of a congress in 
1912. The 1913 meeting will be at Amsterdam or The Hague. 
Daily Consular and Trade Reports, 14:502; Times, May 11. 

9 IraLy—PortTvGaL. Commercial modus vivendi arranged by ex- 
change of notes at Lisbon. Times, May 10. 

9 FrancE—MeExico. Ratifications exchanged at Mexico City of a 
convention to submit to arbitration the question of the sovereignty 
over Clipperton Island, signed March 2, 1909. B. Rel. Evt., 
31:86. 

11 ‘Telegraph money orders 
exchanged from this date. L’Union Postale, 36:111. 

11 THe INTERNATIONAL FUR SEAL CONFERENCE met at Washington 
See July 7 below. 

12. Fourtu INTERNATIONAL CONGRESS OF TOURING AssoCIATIONS 
opened at Lisbon. Times, May 13. 

13) Great Britatn—Liperia. Ratifications exchanged at Monrovia 
of a convention signed at Monrovia January 21, 1911, regarding 
the boundary between Sierra Leone and Liberia. Treaty ser., 
No. 16, 1911; SUPPLEMENT to this JOURNAL, p. 279. 

15 INTERNATIONAL CONGRESS OF INDUSTRIAL ProperTY met at Washi- 
ington. Mém. dipl., 49:329, 370. 

16 JAPAN—Spain. Treaty of amity signed at Madrid. Mém. dipl., 


49 -322. 


1 
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May, 1911. 

16 INTERNATIONAL CONFERENCE OF RAILROADS met at Berne. Next 
meeting at Genoa, 1912. Mém. dipl., 49323. 

16 INTERNATIONAL CONFERENCE OF ‘TRANSPORTATION BY RAILROADS 
met at Berne. Mem. dipl., 492523. 

17 Costa Rica—PaNnama. Exchange of ratifications in Washington 
of a convention to submit to arbitration the question of the 
boundaries of the two countries, signed at Washington, March 17, 
1910. La Gaceta, Costa Riea, June 6. 

21) Persta—Turkey. Agreement announced that the Boundary Con- 
ference at Constantinople shall submit to the Hague Tribunal! 
any points it can not settle. Times, May 22. 

23° Tue IMpertaL CONFERENCE met at London. Times, May 15, 2 
Cd., 5745, 5746-7; Stead, The British Empire and the Federation 
of the World, R. of Rs., 48:2211-215; Heaton, The Imperial Con- 
ference and our Imperial Communications, Nineteenth Cent., 70: 


265-278. 


2? Denmark—France. Exchange of notes arranging to continue till 
January 1, 1912, the arbitration convention signed September 15, 
1905. J. 0O., June 4. 

29-June 3 INTERNATIONAL MusicaL ConGress met at London. 
Times, June 1. 


June, 1911. 

Sevenru NATIONAL Frencu Peace Conoress held at Clermont- 
Ferrand. 

5-7 Forry-rTuinp ANNUAL CooPERATION CONGRESS met at Bradford. 
Daily Consular and Trade Reports, 14:177. 

6 INTERNATIONAL CONFERENCE OF PosTaAL AND TELEGRAPH EM- 
PLOYES opened at Paris, with representatives from France, 
England, Italy, Netherlands, Switzerland, Bulgaria, and Luxem- 
burg. Times, June 7. 

6 NicaraGua—Unitep States. Treaty signed at Washington pro- 
viding for refunding of the Nicaraguan foreign debt and for 
Nicaraguan development. Times, June 7; SUPPLEMENT to this 
JOURNAL, p. 291. 

? Great Brrrarn—Unirep States. The United States “ Wolver- 
ine” withdrawn from the Great Lakes. Advocate of Peace, 


August, 73 :172. 
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June, 1911. 

9 Decree promulgating convention signed at 
Tokyo September 14, 1909, guaranteeing reciprocal protection in 
China, of trademarks, copyrights, ete. Mém. dipl., 49:393, text; 
J. O., June 11. 

12. Firrn INTERNATIONAL Horse SHow opened at London. Times, 
June 12. 

12-16 INTERNATIONAL CoNGREsS OF TEXTILE WorKERS met at Am- 
sterdam. The first congress met in 1894 at Manchester; others 
at Ghent, (1895): Roubaix, (1897); Berlin, (1900): Zurich, 
(1902); Milan, (1905); and Vienna, (1908). In 1912 at Black- 
ford, England. Daily Consular and Trade Reports, 147278. 

12-17 First INTERNATIONAL WOMAN SUFFRAGE CONGRESS opened at 
Stockholm. Times, June 13; Compain, Le Congres international 
des Suffragettes, La Grande R., 68 :363-8. Next meeting at 
Budapest, 1913. Wém. dipl., 49 402. 

13-15 SevVENTH British NATIONAL PEACE CONGRESS met at Edin- 
burgh. Advocate of Peace, %73:174. 

16-17 PrrsiAN-AMERICAN EDUCATIONAL SOCIETY CONFERENCE met 
at Washington. 

19 PortveaL. Decree issued proclaiming monarchy abolished and a 
democratic republic established. Times, June 20, text. 

22. Great Britain. Coronation of George V and Queen Mary in 
Westminster Abbey. 

24-July 14. INTERNATIONAL RuBBER EXHIBITION held at London. 
Times, June 24. 

24. GERMANY—JAPAN. Commercial treaty signed at Berlin. Ratifica- 
tions exchanged in Tokyo July 15; in effect July 17: new cus- 
toms agreement in effect also. Times, June 26, 30, July 18; 
Reichs gesetzblatt, Nr. 40, July 16; Zentralblatt fiir das Deutsche 
Reich, Nr. 40, July 16. 

25-29 INTERNATIONAL EUCHARIST CONGRESS met at Madrid. Former 
meetings, 1908 at London; 1909, Cologne; 1910, Montreal. La 
Civilta Cattolica, 1466:200; Conde, La Eucaristia y la cuestion 
social, La Ciudad de Dios, 85 :430. 

27 France—UNITED States. Ratifications exchanged at Paris of an 
extradition treaty signed at Paris, January 6, 1909. U.S. Treaty 
ser., No. 561; SUPPLEMENT to this JOURNAL, p. 243. 
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June. 1911, 


2s—July Friern Inrernatronat Darry ConeGress met at Stockholm. 
Nature, 87:162; R. Scientifique, 49:24. 

29 Brazit—Spain. Exchange of ratifications at Rio de Janeiro of 
the Arbitration Convention signed at Petropolis, April 8, 1909. 
Ga. de Madrid, July 27, 1911. 


July, 1911. 

1 Morocco. Germany advised France of the dispatch of the Panther 
to Agadir. R. politique et parliamentaire, 69:402; Recouly: Le 
question du Maroc rouverte, do, 69:156; Doutte, L’Action fran- 
caise au Maroc, do, 69:205, 218; Barker, Germany, Morocco, and 
the Peace of the World, Fort, 90:228-239; Jerrold, Between 
France and Germany, do, 90:258-270; Kepi, Morocco in Liquida- 
tion, Blackwood’s, 190:145-153: de Caix, Dans l’attente d'un 
Accord franco-allemand, L’ Afrique Frangaise, 21:273; Times, 
May 13, 21, 25, June 12, July 3: Barker, German Designs in 
Africa, NIN’ Cent., 70:201-214; Ignotus, Anarchy and Scuttle, 
National R., 57 :941-953; Bensusan, Morocco, the Powers, and 
the Financiers, Contemp., 100:187-195: American R. of Rs., 43: 
150-151; Independent, 71:102-104, 214-216; Brooks, The Mo- 
rocco Question, 71:176-181; Nation, 93:5, 70; Spectator, July 
15, 22, 29, August 5: Dip. et Col., 31:687-693; see January 16, 
1906, for the Algecirs Conference. Bourgeois, Le Probleme 
espagnol dans la question morocaine. La Grande R., 15:449- 
404. 

1 InprA—NataL. Emigration from India to Natal ceases to be law- 
ful under the Emigration Act of 1910. Imperial and Asiatic 
Quarterly R., 32:216. 

1 France—Unirep States. French law issued promulgating ex- 
tradition convention signed at Paris, January 6, 1909. J. O., 
July 5. 

1-5 ~Botivar Memoria Coneress met at Caracas. P. A. U., 31:1073. 

3 Iraty—Mexico. Decree approving the convention signed at 
Mexico December 6, 1910, to regularize marriages peyformed by 
consular and diplomatic agents. D. O., July 5. 

3  CniLte—ItaLy. Ratifications exchanged at Rome of treaty of com- 

merce and navigation signed at Berlin, July 12, 1898. Italian 
law promulgating it in Ga. Uffiziale, July 18. 
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July, 1911. 

4—7 INTERNATIONAL CONGRESS OF NAVAL ARCHITECTS AND MARINE 
ENGINEERS. Times, July 4; R. Scientifique, 49 2537. 

GERMANY—ZANzIBAR. Treaty expires. See Brifish Foreign and 
State Papers, 76:247. (MRatifications exchanged July 5, 1886.) 

5 INTERNATIONAL CONGRESS OF IRON METALLURGY met at Brussels 
R. Scientifique, 49 :569. 

5 Haitr. The United States, Great Britain, France, Germany, and 
Italy submit notes to Haiti insisting that claims be settled within 
three months. of Rs., 43:163. 

CHILE—UNITED States. Award of King George V as amiable 


ur 


compositeur in the Alsop Case made. Cd., 5739; see JUDICIAL 
DECISIONS, p. 1079. 

6-12. TWENTY-FIFTH INTERNATIONAL CONVENTION OF THE CHRISTIAN 
ENDEAVOR SOCIETIES met at Atlantic City, New Jersey. 

7 Great Britain—Japan. Exchange of notes prolonging for a 
period of two years article 5 of the commercial treaty of July 


16, 1894, as regards Canada. Treaty ser., No. 17, 1911. 


~2 


INTERNATIONAL. Treaty abolishing pelagic seal fishing signed at 
Washington by United States, Great Britain, Russia, and Japan. 
V. May 11. Times, June 28, July 8; Nature, 87:46; SupPLe- 
MENT to this JOURNAL, p. 267. 

9 AvsTRIA—PorTUGAL. By a modus vivendi they grant each other 
most-favored nation treatment. Mém. dipl., 49 :450. 

10 SaLvapor—UNITED States. Ratifications exchanged at San Sal- 
vador of a treaty of extradition signed at San Salvador April 18, 
1911. U.S. Treaty ser., No. 560; SUPPLEMENT to this JoURNAL, 
p. 300, 

13° GREAT BRITAIN 

and superseding the Anglo-Japanese Alliance Treaty signed at 

London August 12, 1905. The revised Anglo-Japanese ‘Treaty. 

The Spectator, July 22: Times. July 15 (text); Cd., 5735; Mem. 

dipl., 49:457.  Anglo-Japanese Alliance Treaty reprinted in 

Times, July 13. See this JouURNAL SUPPLEMENT, 1:15, and this 


JAPAN. Agreement signed at London modifying 


number, p. 276. 
17 Great Britarn—ParaGuay. Extradition treaty signed at Asun- 
cion September 12, 1908, in effect as to Canada.  Ratifications 


exchanged at Asuncion January 30, 1911. Text in London Ga., 
July 7, 1911. 
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July, 1911. 

18-22 Annual conference of the INTERNATIONAL ASSOCIATION OF 
SEISMOLOGY opened at Manchester. Times, July 19; Science, 
34:74; Nature, 87 2128-9. 

19 Harri. Blockade declared of the ports of Fort Liberté, St. Mare, 
and Gonaives. Le Moniteur, July 22. 

24 ARGENTINA—VENEZUELA. Arbitration treaty signed at Caracas. 
Advocate of Peace, 73::196. 

24 INTERNATIONAL UNION OF StupDENTsS held its first meeting at 
Leipzig. Advocate of Peace, %73::196. 

25 INTERNATIONAL MINERS’ CONGRESS at London. Times, July 26. 

26 Brazit—Unirep States.  Ratifications exchanged at Washington 
of an arbitration convention signed at Washington January 23, 
1909. U.S. Treaty ser., No. 562; SUPPLEMENT to this JOURNAL, 


p. 236. 


26-29 First UNiversaL Races ConGress met in London. Times, 
July 26, 28; J. American Asiatic Association, 11:19; Contemp., 
100 :149-168. 


OTis G. STANTON. 
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PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 
UNITED 


Alaskan seal fisheries, hearings on S. 9959 [61st Cong.] to amend 
act to protect. 1911. 86 p. Senate Comm. on Conservation of National 
Resources. 

Arbitration. Address of Sir Charles Fitzpatrick at 5th annual ban- 
quet of American Society of International Law at Washington, D. C., 
April 29, 1911. 10 p. (S. doc. 41.) Paper, 5c. 

Arbitration. Address of Wm. H. Taft at Marion, Ind., July 3, 1911. 
dp. (S. doc. 79.) Paper, de. 

Boundary waters between United States and Canada, Treaty between 
United States and Great Britain. Signed, Washington, Jan. 11, 1909. 
13 p. (Treaty series 548.) State Dept. 

Canal Zone. Executive order relating to arrest and discharge of de- 
serting seamen. May 6, 1911. 2p. No. 1348. State Dept. 

Chinese, Treaty, laws and regulations governing admission of ; regula- 
tions approved April 18, 1910. Ed. of June 22, 1911. 63 p. Bureau of 
Immigration and Naturalization. Paper, 5e. 

Copyright. Further benefits extended to subjects of Belgium. Proc- 
lamation June 14, 1911. 2 p. No. 1135. State Dept. 

Luxemburg. Proclamation June 14,1911. 2p. No. 1156 
State Dept. 

Norway. Proclamation June 14, 1911. 2 p. No. 113! 
State Di pt. 

——. Sweden. Proclamation May 26, 1911. 1 p. No. 1122 
Ntate Dept. 

Fisheries in waters contiguous to United States and Canada. Report 
amending S. 12 to give effect to treaty between United States and Great 
Britain concerning, signed Washington, April 1 [11], 1908, and ratified 
by Senate, April 13 [17], 1908. May 11,1911. 1p. (S. rp. 22.) 

Fur seals and sea otters, Convention for protection and preservation of, 
in North Pacific Ocean, signed at Washington by plenipotentiaries of 


1 When prices are given, the document in question may be obtained for the 
amount noted from the Superintendent of Documents, Government Printing 
Office, Washington, D. C. 
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United States, Great Britain, Japan and Russia, July 7, 1911. 11 p. 
(S. doe. 75.) Paper, 5e. 

Immigration laws and regulations of July 1, 1907. 13th ed. May 4, 
1911. 97 p. Paper, 10c. Bureau of Immigration and Naturalization. 

Mexico, Affairs in. Brief in support of Senate resolution of April 
“0, 1911, relative to intervention in affairs in Mexico. May 11, 1911. 
ip. (S. doe. 25.) Paper, de. 

Military policy of United States, by Emory Upton. 3d ed. 1911. 
[ii] 4+xxiii+495 p. 2 maps. (War Dept. doc. 290.) Cloth, 65c. 

Most-favored-nation arrangements and British trade; prepared by 
Tariff Commission, London. 1911. 34 p. Senate Finance Comm. 

Niagara Falls, preservation of. Hearings [Jan. 6, 1911] on H. 26688, 
Gist Congress. iii+537-624 p. il. 1 pl. 2p. of pl. H. of R. Rivers 
and Harbors Comm. 

Niagara Falls, Report amending 8. J. R. 3 extending operation of 
act for control and regulation of waters of Niagara River. June 16, 
1911. Ip. (S. rp. 77.) 

Pan-American Commercial Congress, Proceedings of. Feb. 13-17, 
1911. Washington, D.C. 330 p. il. 1 pl. Paper, 50c. Pan American 
Union. 

Panama Canal, Hearings on operation of. [Statement of George W. 
Goethals.] June 7, 1911. 32 p. H. of R. Interstate and For, Com- 
merce Comm, 

Pecuniary claims, Special agreement between United States and Great 
Britain for submission of, to arbitration. Signed, Washington, Aug. 
18,1910. 4p. (Conf. Sen. Ex. D, pt. 1.) 

— —. First schedule of claims and terms of submission. 6 p. 
(Conf. Sen. Ex. D, pt. 2.) 

Reciprocity treaties, favored-nation clauses, Letter, with memoran- 
dum, relative to, in treaties of United States. May 16, 1911. 19 p. 
(S. doc. 29.) Paper, 5e. 

Reciprocity with Canada. History of treaty of 1854. 1911. 42 p. 
il. map. (S. doc. 17.) Paper, 5e. 

Reciprocity with Canada. Message of May 7, 1850, relative to. Apr. 
28, 1911. 39 p. (S. doc. 13.) Paper, 5e. 

Reciprocity with Canada. Proposed reciprocal trade arrangement be- 
tween Canada and United States [2d ed.]; prepared by Tariff Commis- 
sion, London. 1911. 56 p. Senate Finance Comm. 

——. Compilation of documents relating to proposed agreement of 
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1911 and to treaty of 1854, and its subsequent operation. Feb. 18, 1911. 
[xv]+[832] p. Senate Finance Comm. 
Reciprocity with Canada. Report of British ‘Tariff Commission. 
1911. 19 (S. doe. 66.) Paper, 5e. 
Hearings on H. 4412. May 8-June 5, 1911. 2 [iv]+ 
1474p. il. (S. doc. 56.) Paper, v. 1, v. 2, 
——. Hearings on H. 4412. May 13-31, 1911. [lumber.]_ iii-+- 
711-860 p. 
Reciprocity with Canada, Views adverse to H. 4412 to promote. June 
13, 1911. 14 p. (S. rp. 63, pt. 2.) 
-———. Same ordered reprinted with corrections. June 15, 1911. 
14 p. (S. rp. 63, pt. 2.) Paper, 5e. 
Salvador, Treaty of extradition between United States and, signed 
San Salvador, Apr. 18, 1911. 8 p. Conf. S. Ex. A. 
State Department, Outline of organization and work of. 1911. 92 p. 
1 pl. State Dept. 


GREAT BRITAIN.” 


Aerial navigation. H. of C. Bill No. 230 to provide for protection of 
the public against dangers arising from navigation of aircraft. (Ses- 
sion 1911.) 1d. 

Aerial navigation. H. of L. Bill No. 95 to provide for protection of 
public against dangers arising from navigation of aircraft. (Session 
1911.) 1d. 

Aeronautics. Report of Advisory Committee for 1910-11. (Cd. 
5706.) 2d. 

Aliens Act, 1905. 5th Annual report of H. M. Inspector and state- 
ment with regard to the expulsion of aliens. For 1910. (Cd. 5789.) 
104d. 

Bagdad railway. Conventions of March 5, 1903, and June 2, 1908; 
Statutes of Imperial Bagdad Railway Co.; and Loan contracts. (With 
maps.) (Cd. 5635.) 1s. 83d. 

Brazil, arbitration convention between the United Kingdom and. 
Signed, Petropolis, June 18, 1909. (Cd. 5659.) Treaty ser., 1911. 
No. 12. 1d. 

China, Agreement between the United Kingdom and, relating to 
opium. Signed, Peking, May 8, 1911. (Cd. 5660.) Treaty ser., 1911. 
No. 13. 1d. 


2 Official publications of Great Britain and many of the British colonies may 
be purchased of Wyman & Sons, Ltd., Fetter Lane, E. C., London, England. 
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Corea, Correspondence respecting ownership of land and mines by 
British subjects in. (Cd. 5717.) 14d. 

Declaration of London, Correspondence respecting. (Cd. 5718.) 
ddd. 

Denmark, Convention between United Kingdom and, renewing arbi- 
tration convention of October 25, 1905. Signed at London, March 3, 
1911. (Cd. 5655.) Treaty ser., 1911. No. 10. 1d. 

East Africa Protectorate. Correspondence relating to the Masai. 
(Cd. 5584.) 4d. 

Egypt. Reports by H. M. Agent and Consul-General on the finances, 
administration, and condition of Egypt and the Soudan in 1910. (Cd. 
5633.) 1s. 13d. 

Emigration and immigration. Statistical tables relating to, from and 
into the United Kingdom in 1910, and report of the Board of ‘Trade 
thereon. (H. of C. Rept. No. 180, Session 1911.) 6d. 

Fleets of Great Britain, France, Russia, Germany, Italy, Austria- 
Hungary, United States, Japan, distinguishing the classes of vessels built 
and building, with date of launch, displacement and armaments. March 
31,1911. (HL. of C. Report No. 142, Session 1911.) 10d. 

Geneva Convention. H. of C. Bill No. 271, to make such amendments 
in the law as are necessary to enable certain reserved provisions of the 
Second Geneva Convention to be carried into effect. (Session 1911.) 
13d. 

Germany, Treaty between United Kingdom and, respecting extradition 
between protectorates. Signed, Berlin Jan. 30, 1911. (Cd. 5637.) 
Treaty ser. 1911. No. 8. 1d. 

Gold Coast. Correspondence relating to the alienation of tribal lands. 
(Cd. 5743.) 4d. 

Imperial Conference, 1911. Minutes of proceedings. (Cd. 5745.) 
3s. 11d. 

Papers laid before the Conference. (With diagrams.) (Cd. 
5746-I.) 3s. 5d. 

Papers relating to naval and military defence. (With map.) 
(Cd. 5746-11.) 94d. 

Imperial Conference, 1911. Précis of proceedings. (Cd. 5741.) 
11d. 

International agreement for suppression of obscene publications. 
signed, Paris, May 4, 1910. (Cd. 5657.) Treaty ser. 1911. No. 11. 


1d. 
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International Penitentiary Congress, Report on proceedings of, held 
at Washington, October, 1910. (Cd. 5640.) 34d. 

Japan, Agreement between United Kingdom and. Signed, London, 
July 13, 1911. (Cd. 5735.) Treaty ser. 1911. No. 18. 1d. 

Japan, Exchange of notes between United Kingdom and, prolonging 
Art. 5 of Commercial treaty of July 16, 1894, as regards Canada. July 
7, (Cd. 5734.) Treaty ser. 1911. No. 17. 1d. 

Japan, Treaty of commerce and navigation between United Kingdom 
and. Signed, London, April 3, 1911. (Cd. 5716.) Treaty ser. 1911. 
No. 15. 1$d. 

Liberia, Convention between United Kingdom and, respecting bound- 
ary between Sierra Leone and Liberia. Signed Monrovia, Jan. 21, 1911. 
(Cd. 5719.) Treaty ser. 1911. No. 16. 1d. 

Mexico, Convention between United Kingdom and, respecting tele- 
graphic communication between Mexico and British Honduras. Signed, 
Mexico, May 27, 1910. (Cd. 5715.) Treaty ser. 1911. No. 14. 2d. 

Naval prize. H. of C. Bill No. 255 to consolidate, with amendments, 
the enactments relating to naval prize of war. (Session 1911.) 44d. 

New Zealand, Convention with France concerning exchange of money 
orders with. Signed, Paris, Dec. 1, 1909. (Cd. 5638.) Treaty ser. 
1911. No. 9. 1d. 

Opium question in China, Despatches from Sir A. Hosie forwarding 
reports respecting the. (Cd. 5658.) 4d. 

Paraguay, Extradition treaty between United Kingdom and. Signed, 
Asuncion, Sept. 12, 1908. (Cd. 5737.) Treaty ser. 1911. No. 19. 
14d 

Persia, Further correspondence respecting the affairs of. December. 
1909, to December, 1910. (Cd. 5656.) 1s. 4d. 

Second Peace Conference (Conventions). H. of C. Bill No. 256, to 
make such amendments in the law with ‘respect to international tri- 
bunals. neutrality, and other matters as are necessary to enable certain 
conventions to be carried into effect. (Session 1911.) 14d. 

Zanzibar, Treaty between United Kingdom and, abrogating treaty of 
April 30, 1886, signed at Zanzibar, Nov. 4, 1908; and declaration abro- 
gating, as regards Zanzibar, the treaty of May 31, 1839, between United 
Kingdom and Muscat, signed at Zanzibar, April 3, 1911. (Cd. 5636.) 
Treaty ser. 1911. No.7. 1d. 


GeorGE A. FINCH. 


y 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


AWARD PRONOUNCED BY HIS MAJESTY KING GEORGE V AS “* AMIABLE COM- 
BETWEEN THE UNITED STATES OF AMERICA AND THE 


POSITEUR 
REPUBLIC OF CHILE IN THE MATTER OF THE ALSOP CLAIM. 


London, July 5, 1911. 


Whereas by a Protocol dated the 1st day of December, 1909, the 
Government of the United States of America and the Government of 
the Republic of Chile resolved that, as they had not been able to agree 
as to the amount equitably due to the claimants in the Alsop case, 
they would submit the whole controversy to His late Majesty King 
Edward VII as an amiable compositeur to determine the amount 
equitably due to the said claimants; and 

Whereas on account of his untimely death His late Majesty was 
not able to carry out the duty which he had undertaken ; and 

Whereas at the request of the two Governments We agreed to act 
in place of Ilis late Majesty; and 

Whereas We determined to designate a Commission to study the 
papers submitted to Us on either side, and submit a Report to Us for 
Our consideration as to the amount equitably due to the said 
claimants; and 

Whereas We appointed for that purpose : — 

Our right trusty and right well-beloved cousin Hamilton John Ag- 
mondesham, Earl of Desart, K. C. B., a Member of the Permanent 
Court of Arbitration ; 

Our right trusty and well-beloved William Snowdon, Baron Rob- 
son, G. C. M. G., a Lord of Appeal in Ordinary, and a Member of 
Our Most Honourable Privy Council; and 

Our trusty and well-beloved Cecil James Barrington Hurst, C. B., 
of the Middle Temple, Barrister-at-Law, Assistant Legal Adviser to 
Our Principal Secretary of State for Foreign Affairs; and 
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Whereas the said Commission have submitted unto Us for Our 


consideration the following Report : — 


May it please Your Majesty: 

On the Ist December, 1909, the Government of the United States of 
America and the Government of the Republic of Chile entered into the 
following Protocol submitting to His late Majesty what is known as the 
Alsop claim against the Republic of Chile: — 

PROTOCOL. 

The Government of the United States of America and the Government of the 
Republic of Chile, through their respective plenipotentiaries, to wit; Seth Low 
Pierrepont, Charge d'affaires of the United States of America, and Agustin 
Edwards, Minister of Foreign Affairs of Chile, who, after having communicated 
to each other their respective full powers, found in good and due form, have 


agreed upon and concluded the following 


Protocol of Submission. 


Whereas the Government of the United States of America and the Govern- 
ment of the Republic of Chile have not been able to agree as to the amount 
equitably due the claimants in the Alsop claim; 

Therefore, the two Governments have resolved to submit the whole controversy 
to His Britannic Majesty Edward VII, who as an “ amiable compositeur ” shall 
determine what amount, if any, is, under all the facts and circumstances of 
the case, and taking into consideration all documents, evidence, correspondence, 
allegations, and arguments which may be presented by either Government, 
equitably due said claimants. 

The full case of each Government shall be submitted to His Britannic Majesty, 
and to the other Government through its duly accredited representative at 
St. James, within six months from the date of this agreement; each Government 
shall then have four months in which to submit a counter-case to His Britannic 
Majesty and to the other Government as above provided, which counter-case shall 
contain only matters in defence of the other’s case. 

The case shall then be closed unless His Britannic Majesty shall call for 
further documents, evidence, correspondence, or arguments from either Govern 
ment, in which ease such further documc ats, evidence, correspondence, or argu 
ments shall be furnished within sixty days from the date of the eall. If not so 
furnished within the time specified, a decision in the case shall be given as it 
such documents, evidence, correspondence, or arguments did not exist. 

The decision by His Britannie Majesty shall be accepted as final and binding 
upon the two Governments. 

In witness whereof, the undersigned Plenipotentiaries of the United States 
and Chile have signed the above Protocol both in the English and Spanish 
languages, and hereunto aflixed their seals, 

Done in duplicate, at the City of Santiago, this first day of December, 1909. 

(Seal) Setu Low PIERREPONT. 
(Seal) AGUSTIN EDWARDS. 
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Your Majesty has been pleased at the request of the parties to the refer- 
ence to consent to act as arbitrator in place of His late Majesty. The 
duty which Your Majesty has been pleased to undertake is one of pro- 
nouncing an award which shall do substantial justice between the parties 
without attaching too great an importance to the technical points which 
may be raised on either side. This is what we conceive to be the function 
of an “ amiable compositeur.” 

In accordance with the terms of the Protocol, cases have been sub- 
mitted to Your Majesty by both the above-named Governments. These 
cases are very voluminous and elaborate, and the United States Govern- 
ment annexes three volumes of appendices. 

The arguments put forward are, in relation to some matters, of a very 
technical character, and in relation to all matters are elaborated at great 
length. 

The United States case runs into 352 pages, their countercase into 
198 pages, and there are, as stated above, three volumes of appendices. 

The Chilean case is of 54 folio pages, the countercase of 335° folio 
pages, but, the material documents being quoted over and over again in 
the cases and countercases, only a short appendix of documents is 
annexed. 

Your Majesty has been pleased to do us the honour of directing us to 
give our consideration to the whole matter, and to report to Your Majesty 
thereon. 

It was necessary for us for this purpose to cansider and weigh the 
arguments set out in these books, and this occupied a considerable time, 
but we are glad to be able to state that in our judgment the issues raised 
and our conclusions can be set out for the consideration of Your Majesty 
in a comparatively small compass. 

The firm of Alsop and Co. was registered in Chile, its seat of business 
being in Valparaiso, but it was composed of American citizens. The 
claim arises out of an agreement made with the Government of Bolivia 
so long ago as the year 1876. 

In that year the firm was in liquidation, and through its liquidator, 
a Mr. Wheelwright, entered into arrangements with the Government of 
Bolivia for the settlement of a debt arising out of previous transactions 
between that government and one Pedro Lopez Gama, a Brazilian citizen, 
which debt had been assigned to Alsop and Co. 

These arrangements were set out in the form of a contract between the 
Bolivian Government and Wheeiwright, called herein, for convenience of 
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reference, the Wheelwright contract, and it is in respect of the unful- 
filled obligations of Bolivia under that contract, which obligations are 
alleged by the United States Government both to have fallen upon, and 
to have been specifically undertaken by, the Government of Chile, that 
the claim arises which has been submitted for the decision of Your 
Majesty. 

The amount of the claim put forward by the United States Govern- 
ment on behalf of Alsop and Co. is for the sum of 2,803,370 dol. 36e. 

The Chilean Government admit that they have assumed Bolivia’s lia- 
bility under the Wheelwright contract to a limited extent by a treaty 
entered into between the two states in 1904, and have offered the pay- 
ment of a certain sum in respect of the claim. This sum has been re- 
fused by the United States Government as being insufficient to satisfy 
either the just claim of Alsop and Co. on Bolivia or Chile, or the lia- 
bility which Chile has herself undertaken on behalf of Bolivia. 

The claim has now been the subject of discussion and controversy be- 
tween the Governments of the United States and of Chile for more than 
twenty-five years, and the failure to arrive at any conclusion acceptable 
to both governments has induced them to invite Your Majesty to pro- 
nounce an award which both parties have undertaken to accept as final 
and binding upon the two governments. 

It has already been stated that the object of the Wheelwright contract 
was to provide for the payment of a debt from the Government of Bolivia 
to Alsop and Co. as the assignees of Gama, who had been involved in 
various transactions of a complicated nature with the Government of 
Bolivia, resulting in that government’s admission that there was due a 
capital sum of 835,000 bolivianos and certain arrears of interest thereon. 

The contract itself states that it is “ for the consolidation and amortisa- 
tion of the credits which he (Wheelwright) has pending against the 
state.” 

It is important to notice that, though the Wheelwright contract was 
made with the Government of Bolivia, it is against the Government of 
Chile that the Alsop claim is now put forward by the Government of the 
United States. 

Solivia admitted by this contract that she was then indebted to Alsop 
and Co. in the sum of 835,000 bolivianos, and agreed that the debt was 
to carry interest at the rate of 5 per cent. per annum, not compoundable. 
The contract provided for the liquidation of this debt by giving Wheel- 
wright the right to the sums by which the Bolivian share of certain 
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customs receipts might exceed 405,000 bolivianos annually, and also by 
giving him the right to work the government silver mines in the coast 
department of Bolivia for a term of twenty-five years upon the terms 
that the government share of the proceeds of the mines should be re- 
tained by him and applied in reduction of the debt. 

At the time of this contract these customs dues were collected in 
Peruvian territory, at the port of Arica, which was the natural port of 
access to a large part of the territory of Bolivia, and an arrangement was 
in force between the two republics under which the customs duties levied 
at the port were divided between them, and no further duties were levied 
at the Bolivian frontier on goods going to that country. Under this 
arrangement Bolivia took a fixed annual sum of 405,000 bolivianos as 
her share, the balance, whatever its amount, going to Peru. Bolivia was, 
however, dissatisfied with the arrangement, and had given notice to ter- 
minate it; she hoped that under any new agreement her income from this 
source would be increased, and it was this anticipated increase which she 
agreed to apply towards the liquidation of the Alsop claim. 

The origin of the government silver mines, of which the proceeds were 
to be applied to the same purpose was as follows: Under the Bolivian 
mining law the discoverer of a mine was entitled to two, sometimes three, 
“estacas,” or plots, of a certain size, which were first marked off along 
the reef or lode. Another “ estaca ” of 60 by 30 metres was then marked 
off, and was government property. The right to work these small mines 
was given to the firm of Alsop and Co., upon the terms that 60 per cent. 
of the net proceeds were to go to the firm as a reward for its labours, and 
40 per cent. was to be regarded as the share of the government, but was to 
be retained by the firm and applied in liquidation of the debt. 

Early in the vear 1879, less than three years after the making of the 
Wheelwright contract, war broke out between Chile and Bolivia, and the 
coast province of Bolivia rapidly passed into the military occupation of 
the former republic. Shortly afterwards Peru also became engaged in 
the conflict, and by June, 1880, the port of Arica had passed into the 
possession of the Chilean Government. 

The result of the war, therefore, was that both the sources to which 
Alsop and Co. were entitled to look for the money which would pay their 
debt had passed out of the control of Bolivia into the possessions of 
Chile, and in Chile’s possession they still remain. Her military occupa- 
tion of the coast province of Bolivia was rendered permanent by the 
Pact of Indefinite Truce of 1884 between Bolivia and Chile, and this 
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military occupation was definitely converted into sovereignty by the 
Treaty of Peace of 1904. Subject to a future plébiscite, Arica was 
transferred from Peru to Chile by the Treaty of Ancon, 1883. 

The debt admitted by Bolivia in 1876 as due to Alsop and Co. has 
never been paid, and though it is not alleged by the United States of 
America that the conquest of Arica, and of the coast province, would of 
itself affect the indebtedness of Bolivia, or transfer the liability to Chile, 
it is contended by them that, on other grounds, the firm of Alsop and Co, 
are now entitled to recover the amount of their claim from Chile. 

These grounds are, (1) that Clile appropriated to her own use the 
proceeds of the customs house at Arica, thereby preventing any money 
coming to Bolivia which Alsop and Co. might claim under the Wheel- 
wright contract to be applicable to the repayment of the debt: (2) that 
Chile prevented Alsop and Co. from working the government silver mines 
in the coast province in the way they were entitled to work them by 


applying Chilean law in the province from the date of the military oceu- 
pation, and thereby subjecting Alsop and Co. to more onerous terms than 
would have been the case under Bolivian law; and (3) that from time to 
time Chile undertook to pay the claim. 

The Government of the United States of America began to put forward 
the claim of Alsop and Co. as a good claim against the Government of 
Chile from a comparatively early date, though it is only recently that the 
claim has assumed its present shape and magnitude. ‘The United States, 
however, so far as concerns the original debt admitted in 1876 by the 
Government of Bolivia (viz., 835,000 bolivianos carrying interest at 5 per 
cent.), also allege that Bolivia is still the debtor. 

The Republic of Bolivia is not a party to the submission of the matter 
to Your Majesty, and can not be bound by the result, but her standpoint 
is that her liabilitv has been entirely transferred to Chile as a result of 
her loss of the coast province, and of the arrangements concluded between 
her and Chile. 

Chile, on the other hanel, repudiates liability for the claim altogether 
so far as the claim is based on her appropriation of the Arica customs, 
or on the application of Chilean law to the province she had conquered ; 
and so far as the claim against her is based upon her undertakings to 
pay, she maintains that it is a matter in which she is only liable to the 
extent of the provision made in the treaty between her and Bolivia, and 
that, to that extent, she is and always has been ready and willing to pay 
Alsop and Co., but that the amount offered has been refused. 
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Before passing to a detailed examination of the claim it is desirable to 
state that in 1890 a Claims Commission was appointed to deal with the 
various outstanding claims between Chile and the United States of 
America, but the Commnission was unable to deal with the Alsop claim 
within the time at its disposal. This Commission was revived in 1894, 
and the Alsop claim was again brought before it, but was disallowed on 
the ground that Alsop and Co. had no /ocus standi, not being included 
within the term “ corporations, companies, or private individuals, citizens 
of the United States,” as the firm had been organized as a partnership 
under Chilean law, and had thereby become a juridical entity possessing 
Chilean nationality. The labours of the Commission therefore failed to 
bring about a settlement of the dispute, and it now comes before Your 
Majesty to determine the amount, if any, which is equitably due to the 
claimants, the representatives of the former partners of the firm of Alsop 
and Co., now in liquidation, all of whom are alleged to be citizens of the 
United States. 

The Chilean Government, in the case presented to Your Majesty, again 
suggest that, as the firm was registered in Chile, and is a Chilean com- 
pany, their grievances can not properly be the subject of a diplomatic 
claim, and that the claimants should be referred to the Chilean courts 
for the establishment of any rights they may possess. 

We hardly think that this contention is seriously put forward as pre- 
ciuding Your Majesty from dealing with the merits of the case. It would 
be inconsistent with the terms of the reference to Your Majesty, and 
would practically exclude the possibility of any real decision on the 
equities of the claim put forward. 

The remedy suggested would probably be illusory, and, so far from 
removing friction, an award in this sense, transferring the real decision 
from an impartial arbitrator with full powers to the courts of the country 
concerned, which in all probability have no sufficient power to deal 
equitably with the claim, could afford no effective solution of the points 
at issue or do otherwise than increase the friction which has already 
arisen between the two states. 

We are clearly of opinion, looking to the terms of reference and to all 
the circumstances of the case, that such a contention, if intended to be 
seriously put forward by Chile, should be rejected. We think that it 
may he disregarded by Your Majesty. 


We pass now to a more detailed examination of the claim. 
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The Wheelwright contract was entered into by the parties with the 
intention of placing upon a permanent basis the large claims which Also) 


and Co. then had against Bolivia. 

The claims originated in transactions between a Brazilian citizen ot 
the name of Pedro Lopez Gama who had advanced money to the Brazilian 
Government in connection with the exploitation of guano and the work- 
ing of mines. Gama was financed by the house of Alsop, but he became 
involved in financial difficulties, and in 1875 he assigned the whole of 
his interests in his concessions and the whole of his claims against the 
republic to the firm. 

The finances of Bolivia were, as it is stated, at that time in a very bad 
condition, and it was of the first importance to the liquidator of Alsop 
and Co. to come to some definite arrangement with the republic and to 
cbtain, if possible, payment of, or security for, the sums which she 
owed. Such an arrangement was effected in 1876 by the Wheelwright 
contract, which fixed the amount of the state’s liability to the firm of 
Alsop at 835,000 bolivianos, and provided two sources to which the firm 
might look with some degree of hope for the payment of the debt. 

It is not, in our opinion, incumbent upon Your Majesty to go behind 
this contract of 1876 or to deal in any way with the transactions which 
preceded it. 

It is contended by the Government of Chile that the transactions be- 
tween Gama and Bolivia were of so speculative a character, and that the 
eash advances which Bolivia had received from Gama were so small in 
amount, that, in determining the amount of the Chilean liability, if any, 
in connection with the claim, it would be reasonable to disregard the 
Wheelwright contract as a settlement between the parties. Apart from 
the fact that the statements on this point are not conclusive, we can not 
advise Your Majesty to adopt this view. The Government of Bolivia 
definitely admitted in the contract that they owed a particular sum to 
Alsop and Co., and agreed that this sum should carry interest at a speci- 
fied rate. No sufficient grounds are shown for holding that Chile, any 
more than Bolivia herself, is entitled to say that at the time of the con- 
tract Bolivia really owed Alsop and Co. a smaller sum than she herself 
admitted. 

The important articles of the contract are as follows: 

In view of a proposition made by Mr. John Wheelwright, a member and 
representative of the firm of Alsop and Co., of Valparaiso, in liquidation, for 
the purpose of providing for the consolidation and payment of its claims against 
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the Government by an assignment of the rights which were acknowledged in 
favour of Pedro Lépez Gama, a new compromise has been concluded in a Cabinet 
meeting with Mr. Wheelwright which finally terminates this matter. It is 
drawn up in the following terms: — 

First, The sum of 835,000 bolivianos is acknowledged as due the aforesaid 
representative of the firm of Alsop and Co., together with interest at the rate 
of 5 per cent. per annum, not addable to the principal, and to be reckoned from 
the date on which this contract is duly executed. 

Second, The said principal and interest shall be amortised by means of drafts, 
all of which are to be drawn in quarterly instalments on the surplus which, 
from the date on which the present customs contract with Peru terminates, 
shall arise from the quota due Bolivia in the collection of duties in the Northern 
Custom-house, over and above the 405,000 bolivianos which the Peruvian Govern- 
ment now pays — whether the customs treaty with that republic is renewed or 
whether the National Custom-house is re-established. 

Third, All of the silver mines of the Government in the department along 
the coast are hereby devoted to payment of the said amortisation, for which pur- 
pose 40 per cent, of the net profit shall be utilised, exeept in the mine known 
, concerning which provision is made in the ensuing 


as “Flor del Desierto’ 


ties, * * 


Special arrangements with regard to the “ Flor del Desierto” were 
made because under Article 4 of this contract Bolivia admitted that, in 
addition to the sum of 835,000 bolivianos referred to above, she was in 
arrears with the interest to the extent of 170,700 bolivianos, and under 
the same article Alsop and Co. received in settlement of this sum for 
arrears of interest the right to work two mines, of which one was the 
* Flor del Desierto,” and the other was to be agreed between the parties. 
If these two mines produced more than enough to pay this interest claim, 
the surplus was to go in reduction of the principal debt; but, if they 
failed to do so, the loss was to fall on the firm. 

The second mine was selected; both were worked, and they failed to 
produce sufficient available profits to pay the claim for arrears of interest. 
Under the terms of this article, therefore, the liability for arrears of 
interest fell to the ground, and no question with regard to it arises in 
the present arbitration. 


Arica Customs. 


The first of the two sources to which, under the Wheelwright contract, 
Messrs. Alsop were to look for the payment of their debt was the income 
which Bolivia might draw from the Northern Custom-house in excess of 
the sum of 405,000 bolivianos. 
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The Northern Custom-house was situated at Arica, a port at that time 
in Peruvian territory. There was, however, only a narrow belt between 
Arica and Bolivia, and it formed the natural port of access to the sea 
for a considerable portion of the territory of Bolivia. On the 23d July, 
1870, an arrangement had been made between Bolivia and Peru under 
which Peru was to levy, in accordance with the Peruvian tariff, all the 
customs dues on goods imported at the port of Arica, whether they were 
intended for Peru or for Bolivia, and out of the proceeds was to pay a 
fixed annual sum of 405,000 bolivianos to Bolivia, keeping the whole of 
the remainder for her own use. This arrangement had been concluded 
for a term of five vears certain, and was thereafter terminable by eighteen 
months’ notice on either side. Notice to terminate had been given by 
Bolivia on the 5th October, 1876, and in the ordinary course would have 
taken effect on the 5th April, 1878. 

At the time of the Wheelwright contract Bolivia presumably antici- 
pated that before long she would receive a larger income from this source, 
and, though she was not in a financial position to suffer any diminution 
of her existing income, she was willing to apply the anticipated increase, 
whatever it might be, to the payment of this debt. 

No further agreement was, in fact, come to between Peru and Bolivia 
until October, 1878, and by mutual arrangement the agreement of 1870 
continued in force until May, 1879. 

Under the new agreement concluded on the 26th October, 1878, goods 
for Bolivia were to pay import dues at Arica in accordance with the 
Bolivian tariff, and the proceeds of such dues were to belong to Bolivia, 
but in return for the use of her custom-houses, ports, and public works, 
Peru was to levy for her own use on such goods a duty of 4 per cent. 
(subsequently raised to 5 per cent.). 

In June, 1880, after the treaty of 1878 had only been in operation for 
about a vear the port of Arica was occupied by the Chilean troops, war 
having been declared by Chile against Peru in the meantime. 

From the moment when Chile as a military invader occupied the port 
of Arica the arrangement in force between Bolivia and Peru was neces- 
sarily superseded ; such import duties as were levied were levied by Chil 
by virtue of her military occupation and because the goods were being 
introduced into what was, for the time being, Chilean territory. A 
further result was that Bolivia became entitled to set up a custom-house 
on her own frontier and there levy a duty upon such goods as should be 
imported into her territory, even though thev had already paid duty to 
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Chile at Arica, but the papers did not disclose whether any attempt was 
imade by her to do so. 

The result was that from the time of the Chilean occupation of Arica 
until an arrangement was come to between Chile and Bolivia, the import 
dues levied at Arica were levied by Chile and appropriated to her own 
use as being import dues paid on goods introduced into territory of which 
she was in possession. 

This state of things continued until the 29th November, 1884, when 
the ratifications were exchanged of the Pact of Indefinite Truce between 
Chile and Bolivia. Under this treaty the system of levying at Arica the 
customs dues on imported goods intended for Bolivia was revived. By 
Article 6, as interpreted by the additional protocol of the 8th April, the 
total receipts of the Arica Custom-house were divided as follows: 25 per 
cent. were allotted to Chile for her own use, 35 per cent. were allotted to 
Bolivia for her own use, the remaining 40 per cent. were considered to 
belong to Bolivia, but were to be retained by Chile until certain claims 
hy Chile for losses suffered by Chilean citizens at the hands of Bolivia 
curing the war were satisfied. 

The United States maintain that Chile had no right to the customs 
dues she levied at Arica between the date when her military occupation 
of the port commenced and the Pact of Indefinite Truce or to the share 
which she received under that truce. 

It is contended that the effect of the Wheelwright contract was to 
hypothecate in favour of Alsop and Co., or even actually to assign to 
Alsop and Co., after the manner of an equitable assignment of book debts, 
all the receipts of the Arica Custom-house to which Bolivia could lay 
claim, except the 405,000 bolivianos which she had been accustomed to 
receive annually under the former agreement. 

They further contend that such assignment or hypothecation of 

stoms was a transaction which could not be set aside, and constituted 
‘n arrangement which Chile was bound to respect; in support of this 
theory reference is made to the well-known case of the Silesian loan, and 
10 others where specified customs receipts have been set aside in favour of 
a particular group of creditors. It is therefore contended that as and 
when Chile received these customs receipts they formed in her hands 
money which was had and received to the use of Alsop and Co., and 
Which she was bound to pay to Wheelwright until the debt to the firm 
had been paid off. 

In their case the United States of America give a table of customs 
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receipts at Arica from the time of the Chilean occupation up till 1884, 
and contend that the whole of these sums except 5 per cent. would have 
gone to Bolivia under the 1878 agreement with Peru, and were therefore 
subject to the assignment to Alsop and Co., and that, if Alsop and Co. 
iad received them, the whole of their debt would have been paid off by 
the end of 1882. 

They further contend that the value of the original debt with interest 
should be calculated in gold at the date when it would have been paid 
off under the above calculation, and that frem that time it became a 
debt payable in gold and bearing interest at 6 per cent., the legal rate in 
Chile, instead of a debt payable in bolivianos, and bearing interest at 5 
per cent. as stipulated in the Wheelwright contract. 

The net result is a claim under this head of 2,337,384 dol. 28c. 

In view of these contentions it becomes necessary to analyse the situa- 
tion created by Article 2 of the Wheelwright contract and by the Chilean 
military occupation of Arica with some care. 

At the time of the contract Arica was a Peruvian port, and conse- 
quently Bolivia could have no interest in customs dues levied there 
except by virtue of some arrangement subsisting between herself and the 
sovereign of Arica. 

Under no possible cireumstances could an agreement between Bolivia 
and a private individual affect anything more than the remittances she 
might from time to time receive from the sovereign authority of Arica 
under the arrangement subsisting between them. Such a contract as 
that of 1876 between Wheelwright and Bolivia necessarily presupposes, 
so far as it affects Arica and the customs dues levied there, the existence 
of an agreement in force and operative between Bolivia and the sovereign 
vf Arica. The effect of the Chilean occupation of Arica was to put it 
out of the power of Peru to carry out the agreement of 1878; conse- 
quently Bolivia’s right to any share in the customs collected at Arica 
determined from that moment and continued in suspense until such time 
as that or some new agreement was again in operation between herself 
and the power in possession of Arica. 

In the light of these considerations it is desirable to consider closely 
the wording of Article 2 of the Wheelwright contract; it will be noticed 
that it makes no mention whatever of Arica; all it says is that the in- 
debtedness to Alsop is to be amortised by drafts on the surplus of the 
quota due Bolivia in the collection of duties in the Northern Custom- 
house over and above the 405,000 bolivianos whether the customs treaty 
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with Peru is renewed or whether the National Custom-house is re-estab- 
lished. It is in fact no more than an undertaking by Bolivia that her 
receipts from a specified part of the customs dues shall be applied to the 
Alsop debt whether those customs dues are levied at Arica or elsewhere. 

Such an undertaking does not amount to an hypothecation of the Arica 
customs. The Arica customs could not be hypothecated or assigned except 
by the sovereign of Arica, and Bolivia was not in 1876, nor at any subse- 
quent time has she been, the sovereign of Arica. 

The precedents, such as the case of the Silesian loan and others, to 
which the attention of Your Majesty is directed, have therefore no bear- 
ing on this case at all, as they were all instances where arrangements had 
been made or were in contemplation with reference to the disposition of 
customs receipts by the sovereign who was entitled to levy them. 

The Wheelwright contract was not binding on Peru, the then sovereign 
of Arica, as she was not a party to it; still less was it binding on Chile, 
who by right of military occupation ousted Peru from Arica in 1880. 
In short, the conditions which were the basis of this part of the agree- 
ment had ceased to exist. As a prospective source of payment it had 
disappeared, and it was for the debtor to find some other source of pay- 
ment or some security. 

There remains a further question whether the arrangements embodied 
in the Pact of Indefinite Truce of 1884 between Chile and Bolivia con- 
stituted violation of the rights of Alsop and Co., and afford any just 
ground for complaint against the former republic. 

Under the pact, Chile was to receive 25 per cent. of the proceeds of 
the customs receipts on Bolivian goods at Arica, and was to retain a 
further 40 per cent. in payment of certain Chilean claims, and Bolivia 
received 35 per cent. for her own use. In 1876, the date of the Wheel- 
wright contract, Bolivia was receiving nothing from the Arica customs 
beyond the 405,000 bolivianos which she was to retain; she undertook 
under that contract no obligation, either to vary the arrangement then 
in force and ensure to herself an increased income, or to set up her own 
rustom-houses ; nor was she debarred from making an altogether different 
arrangement under which she might never receive more than the 405,000 
bolivianos; all she undertook that Alsop and Co. should have was the 
surplus she hoped to receive above the 405,000 bolivianos as and when 
she did receive it. 

It follows from this that the 1884 pact constituted no breach of duty 
on the part of Bolivia towards the firm of Alsop and Co., still less was 
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it an infringement of the rights of the firm on the part of Chile. It is, 
however, noteworthy that in the year 1885, when Bolivia’s 35 per cent. 
vielded a sum which substantially exceeded the 405,000 bolivianos which 
she was entitled to retain, Alsop and Co. appear to have made no at- 
tempt to secure the surplus in reduction of their debt. 

The result is, that with regard to this part of the case we can only 
report to Your Majesty that the Wheelwright contract effected no assign- 
ment or hypothecation of the Arica customs, that the arrangement em- 
hodied in Article 2 of that contract was not binding on Chile, that Chile 
in appropriating the proceeds of the Arica customs, either before or after 
the Paet of Indefinite Truce in 1884, did not receive the money to the 
use of Alsop ard Co., and that the claim under this head for $2,227,381 


dol. 28¢. payable in gold is not sustainable. 


The Government Silver Mines. 


The second source to which Alsop and Co. were to look for the repay- 
ment of their debt was the right given them by Article 3 of the Wheel- 


wright contract to exploit the government silver mines in the coast 


department. 
Third. All of the silver mines of the Government in the department along 
the coast are hereby devoted to the payment of the said amortisation, for which 


* * * 


purpose 40 per cent. of the net profit shall be utilised. 


The terms on which these mines were to be worked were set out in a 
subsidiary document, which formed part of the contract. Among the 
articles which it contained were the following: 

1. Mr. John Wheelwright shall have a period of three years within which 
to examine the Government silver mines, and find the necessary capital with 
which to put them in operation, it being his duty to take the necessary pre- 
liminary measures to this end as soon as possible. The mines shall remain at 
the disposal of the concessionary during these three years. and the Government 
shall enable him to gain actual] possession thereof by giving the proper instruc- 
tions to the authorities. * * * 

4. The concessionary 
strength of which, together with the records of the books, the distribution shall 
be made of the net proceeds, 40 per cent. being applied by the Government to 
the paying off of the debt according to the terms agreed upon in the compromise 
of this date, and 60 per cent. going to the petitioners. 

5. The Government shall appoint one or more agents to superintend the work 
performed, who shall be compensated out of the common funds of the enterprise. 

6. This contract shall last for twenty-five years, after which time, if there 


* * * shall present semi-annual balances, on the 
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is any residue after paying off the Government debt in accordance with the 
compromise, it suall be turned over to the Government, 

7. If within the first three years or thereafter until the expiration of the 
twenty-five years mentioned in the foregoing Article, any persons or companies 
bould offer to operate one or more of the mines included in this contract, they 
may do so provided the present concessionary does not care to undertake the 
operation thereof, and so states in writing to the Government, or else deliberately 


neglects to make such statement, 


It has already been stated that these government “ estacas ” were plots 
ineasuring 60 by 30 metres which were marked off on the lode or reef 
if a mine after those which belonged under the Bolivian law to the dis- 
coverer of the mine. 

Under the Bolivian decree of the 23d July, 1852, these “ estacas ” were 
applied to the Treasury of Public Instruction, but under subsequent 
legislation the government was authorized to enter into contracts for the 
working of the mines for the benefit of the state, and it was under this 
power that the government acted when it entered into the Wheelwright 
contract in 1876. 

The parties are not agreed as to the exact nature of the rights which 
the Wheelwright contract conferred on Alsop and Co. in respect of the 
government mines. The United States of America contend that it 
amounts to an absolute lease of the mines for a period of twenty-five 
years, creating a vested right in the firm to the possession of the mines, 
which the Government of Chile were bound to treat as the property of 
Alsop and Co. 

On the other hand, the Chilean Government contend that the contract 
amounted to no more than a contract of “ anticresis,” which is defined 
in the Chilean code as a contract whereby there is delivered to the cred- 
itor a real property in order that he may pay himself out of the pro- 
ceeds (Code, article 2435). They state that the question of the extent 
of the rights created by the contract was the subject of litigation in the 
Chilean courts in the case of the mine “Amonita,” that the courts held 
‘iat the rights so created amounted to a contract of “ anticresis,” and 
contend that in a matter relating to real property, the decision of the 
national courts must be final. 

The point is only of importance in connection with the question 
whether the rights of the firm in these various government mines were 
rights which could be described as “ property ” in such sense that Chile 
was bound, under the modern practice of nations, to respect them as the 
private property of an individual when by force of arms she acquired 
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possession of the province in which the mines were situated. It is not 
easy to define the exact nature of the rights which the contract gave to 
the firm. We can only report to Your Majesty that their nature seems 
to us to be more accurately described as an “ option.” The liquidator 
was entitled, as against the Bolivian government, to be put into possession 
of any of the government “ estacas * which he desired to occupy. ‘That 
the rights of the firm under the contract were no more than an option is, 
we think, made clearer by Article 7 of the document quoted above, under 
which any person who desired to work one of the government “ estacas ” 
was to be allowed to do so, if the firm did not care to undertake its 
operation, and either informed the government to that effect or neglected 
to answer. The permit giving the right would have been issued under 
this article by the government, and not by Wheelwright. 

As soon as the contract of 1876 had been made, Wheelwright turned 
his attention to these mines to see what could be made out of them. 
The result was not reassuring. His agent admits that he had to contend 
with a thousand difficulties. People had unlawfully taken possession of 
the mines; boundary marks had been moved; the documents of title were 
lost ; local authorities were half-hearted, and, in short, up till the time 
of the Chilean war but little had been accomplished. Furthermore, 
the mining industry of the district was heavily handicapped by the 
scarcity of cheap transport and the high freights. Judging from the 
half-year’s reports furnished by Wheelwright to the Bolivian Govern- 
ment during 1877 and 1878, there can be little doubt that the exploita- 
tion of the mines had been carried on at a loss up till the outbreak of the 
war. 

The actual effect of the Chilean occupation of the province on the 
mining operations of the firm of Alsop is not very clear; but the Chilean 
Government states, and so far as can be gathered, correctly states, that 
Wheelwright was left in possession of all the mines of which he had been 
able to obtain the control. His position, however, was very materially 
affected in respect of mines of which he had not been able, up till then, 
to obtain possession. The obligation of the Bolivian Government to 
assist him to obtain possession of any particular mine was one they were 
no longer able to carry out, and the rights of the Bolivian Government 
to these “ estacas ” were rights upon which Wheelwright could no longer 
base his claims to the possession of the mines. 

Two decisions in the Chilean courts demonstrated the change which 
the Chilean occupation had effected. The first was the decision in the 
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case of the mine “ Justicia,” in an action brought by Wheelwright to 
recover an “ estaca ” which had been erroneously included in other mines. 
Wheelwright claimed that the owners of these latter mines were bound 
to put him in possession of the “ estaca.” The court of second instance, 
on appeal, decided against him on the ground that Wheelwright’s con- 
tract was, with regard to the mines, one of “ anticresis;” that the par- 
ticular “ estaca ” to which the suit related had not existed in fact during 
the Bolivian dominion, and could not now be created; that with regard 
to it the 1876 contract had not been actually carried into effect by the 
handing over of the real property, and that his claim therefore failed. 

The second decision was one which related to the mine “Amonita,” 
where the action was brought against an occupier in possession, and a 
declaration was asked for that the mine belonged to the Bolivian state, 
whose rights Wheelwright represented. The court admitted that the 
“\monita ” was a government “ estaca,” but decided that the government 
*estacas ” were among the Bolivian Government possessions which had 
passed to Chile; consequently, as Wheelwright’s right to the mine was not 
a real right, but only a right of “ anticresis,” and as he had not obtained 
possession, his title was not one which a conqueror was called upon to 
respect, nor did it prevail against a private person who was in possession. 
Against this decision no attempt was made to appeal. 

The effect of these two decisions must have been to deprive Wheel- 
right of the means of obtaining possession of “ estacas ” in the occupa- 
tion of persons with an adverse title. They probably also rendered it 
necessary for him to work the mines of which he had obtained possession 
in order to prevent any third party gaining a good title. They did not, 
however, deprive Wheelwright of the possession of any mines of which he 
was in occupation. 

The deductions which the Government of the United States draw from 
these decisions are very far-reaching. They contend that the decision 
deprived Alsop and Co. of private rights which they held under the 
Wheelwright contract, and constituted a violation of the modern principle 
of international law that a conqueror must respect private rights. Upon 
them is therefore based a claim on behalf of Alsop and Co. to a sum of 
508,538 dol. 14¢., made up as follows: 333,823 dol. 91c. represents the 
profits which the concessionaires calculate they would have obtained from 
certain profit-bearing “ estacas ” of which they ought to have been enabled 
to obtain possession ; 61,013 dol. 43c. represents sums expended in work- 
ing mines to prevent their being denounced by others; 48,340 dol. 91c. 
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represents expenses of litigation rendered necessary by these decisions ; 
and 65,359 dol. 89¢ represents expenses of increased working staff ren- 
cered necessary in the same way. In all cases these sums include in- 
terest calculated up till the signing of the Protocol of Submission in 
1909. 

The essence of the United States contention is that the rights of Alsop 
and Co. to these mines under the Wheelwright contract, whether tle 
firm were in possession of the “ estacas” or not, were landed property 
rights, and that Chile was bound to protect such rights, either by apply- 
ing Bolivian law to the interpretation of the contract, or even by enacting 
laws for the purpose if her own laws were insufficient, and that. as the 
“Amonita ” and “ Justicia ” decisions did not protect the rights of Alsop 
and Co. in the “ estacas,” these decisions constituted violations of inter- 
national law for which Chile is liable in damages. No suggestion is 
made that the decisions were corrupt, and with regard to one of them it 
has been stated that there was no appeal. 

These contentions do not appear to us to be well founded. The right 
which Alsop and Co. possessed under the Wheelwright contract to work 
a particular “ estaca” was merely a contractual right against Bolivia; 
until they had secured possession of the “estaca” they had nothing 
which could fairly be described as “ property.” 

The outbreak of the war and the occupation of the province vy Chile 
deprived Bolivia of these government “ estacas.” It also put it out of 
her power to carry out her obligations under the Wheelwright contract 
to facilitate the acquisition of the “estacas” by Alsop and Co., but 
though the “ estacas ” passed to Chile she did not thereby become bound 
by Bolivia’s contract to put Alsop and Co. into possession ; she was under 
no obligation to facilitate the transfer of the “estacas” to Alsop and 
Co. in order that they might use them to obtain money for the payment 
of a debt owing by Bolivia. 

Where the rights of Alsop and Co. to a particular “ estaca ” had been 
converted into “ property ” by the firm obtaining possession, their rights 
were not affected by the “Amonita ” and the “ Justicia ” decisions, except 
that it might become necessary to work the mine, which, if it were worth 
working, would have been no injury. Where no possession of a particu- 
lar “ estaca ” had been obtained, the firm had merely a contractual right, 
which the war put an end to so far as regards Bolivia, and which was not 


valid against Chile. 
The decisions of the Chilean courts, therefore, in the cases of the 
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“ Justicia” and the “Amonita” do not, in our opinion, afford any real 
ground for the contention put forward by the United States. 

This matter may be regarded from another point of view. Your 
Majesty is acting as “ amiable compositeur,” and is free to look at the 
essence of things without too strict a regard to technicalities, and from 
that point of view, also, it appears to us that the claim put forward on 
this head is not one which should be approved by Your Majesty. 

It is to be observed that in respect of the mines of which Wheelwright 
had obtained possession and which he had worked, the general result, 
though one or two mines might have been remunerative, was not favour- 
of which he had not 
obtained possession before the Chilean occupation, it can hardly be as- 


‘ 


able to him, and with regard to the “ estacas,’ 
sumed for the purpose of assessing damages, that, even if the imposition 
of Chilean law denied him the right of entering into possession of other 
mines which he might possibly have obtained under Bolivian law, the 
result would have been profitable to him. 

Further, it is fairly clear from the facts that whatever might have 
been the theoretic strength of his position under Bolivian law, he had not 
ir fact been able under that law and administration to obtain possession 
of the mines which he alleged to be government “ estacas ” which were 
in the occupation of other persons. His complaints to the Bolivian 
Government on this head show that in fact he was no better off under 


ihe Bolivian administration than he was under the Chilean, and there is 
really nothing to indicate even a probability that he would have obtained 
possession of these “ estacas,” if Bolivia had continued in occupation of 
the territory in which they were situated. So far as it goes the evidence 


is all the other way. 
Chilean law and Chilean administration left him in possession of the 
mines he had occupied. They did not help him to oust others who were 


in possession of mines he had not occupied, and which were being worked 
by other people, and of which under Bolivian law and Bolivian adminis- 
tration he had not been able up till then to obtain possession. 

Further, if Your Majesty should be pleased to adopt the recommenda- 
tion we shall venture to make, at a later stage of this report, the prin- 
cipal object of the concession will be satisfied, which was to provide for 
the repayment of the debt of 835,000 bolivianos and interest. If this 
obligation be met, we do not think that Wheelwright can substantiate 
any equitable claim for damages in respect of possible profits he might 
have made for himself if he had been able to get possession of more of 


\ 
i 
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the “estacas.” There is really nothing to indicate that such profits would 
have arisen. 

The only plausible ground from his point of view on which to claim 
damages is that he spent money to prevent strangers acquiring a title by 
adverse possession, which would not have been necessary if Bolivian law 
had been applied in the construction of the contract. 

If, however, the mines could be made profitable, this involved no hard- 
ship and no ultimate loss, and if they were worthless, there was no occa- 
sion for him to spend the money, while the requirement itself is reason- 
able, and may be justified as being in the public interest. The claim to 
retain possession of an “ estaca ” indefinitely without developing or work- 
ing it is one of a very objectionable character, and is not, we think, in 
accordance with the spirit of the contract itself. 

We do not think that, either technically or on grounds of equity, the 
claimants are entitled to damages under this head, and we can only 
report to Your Majesty that, in our opinion, the claims put forward by 
the United States based upon an alleged wrongful deprivation of the 
mining rights of the firm of Alsop and Co. should not be admitted. 


The third ground upon which the United States contend that Chile 
should pay the Alsop claim is that she has undertaken to do so. Such 
undertakings are alleged to have been given both to the United States 
and to Bolivia. 

None of the undertakings given directly to the United States, which 
are enumerated in their case, amount to anything in the nature of a con- 
tract or agreement to pay the claim. They can not be regarded as under- 
takings to pay the claim either in the form in which it is now put 
forward, or in the form in which it was put forward at the time. There 
is no need to deal with them in detail; many of them are of the vaguest 
character, others are mere assurances that the claim will be dealt with 
in the definitive treaty of peace when one is concluded between Bolivia 
and Chile; others are only announcements that the claim has heen pro- 
vided for in such a treaty, but come to nothing because the treaty in 
question was not ratified; others relate to the contemplated treaty, which 
was completed in 1904, and are merely announcements as to what will 


happen when that treaty is ratified. 

The only one which, as we think, needs express mention is the statement 
made by the Chilean agent before the Claims Commission which dealt 
with American and Chilean claims in 1901. The case of Alsop and Co. 
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was brought before that Commission by the United States Government, 
hut the Chilean agent filed a plea to the jurisdiction on the ground that 
Alsop and Co. was a Chilean firm and that the claim was therefore not 
within the jurisdiction of the Commission, because the treaty gave the 
(Commission no power to consider claims on the part of Chilean citizens 
against Chile. 

The Commission upheld this view, but in doing so they referred to 
the following passage in the brief of the agent for Chile: 

The Chilean Government has always regarded it (the Alsop claim), and does 
still regard it, as a liability on the part of Bolivia towards the claimant; and 
in order to induce the Bolivian Government to sign the definite Treaty of Peace 
which has been negotiated for many years, the Chilean Government offers to 
meet this and other claims as part of the payment or consideration which it 
offers to Bolivia for the signature of the Treaty. 


‘The Commission therefore remitted the claimants to the Government 
of Chile for relief. 

There is in the above passage nothing more than an undertaking to 
pay the Alsop claim as a claim against Bolivia, and as part of the con- 
sideration for a permanent settlement between the two governments. 
This was in effect the attitude of the Chilean Government towards the 
claim throughout the period which followed the occupation of the coast 
province of Bolivia. The Chilean Government were aware that the 
Government of Bolivia could not pay the debt, and they had themselves 
obtained possession of both the sources to which the claimants were to 
look, under the Wheelwright contract, for money to pay it off. They 
were willing, therefore, to take over the liability for that and other 
claims, as part of the general settlement which they desired with the 
neighbouring republic. 

Offers on the part of Chile to pay the claim as a claim against Bolivia 
can only be made upon the assumption that Bolivia is still liable for the 
debt, and the question must first be considered whether anything has 
happened to terminate Bolivia’s liability. 

Bolivia has not paid the sum which she admitted in the Wheelwright 
contract she owed to Alsop «nd Co., but it is suggested in the Chilean 
counterease that Bolivia had in effect been discharged from liability 
under her contract by reason of the absence of any effort on the part of 
the firm or of the United States of America to obtain payment of the 
debt from her, and bankruptcy and the principle of limitation of actions 
are referred to as affording by analogy arguments of substance in sup- 
port of this view. 
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It is undoubtedly true that from the time of the Chilean occupation 
no real effort was made to secure payment of the debt by Bolivia, o: 
even to treat her as the principal debtor, until 1906. But the explana- 
tion is not difficult to find. It is the plain fact that Bolivia was not in a 
position to pay, and no advantage would have accrued from attempts to 
make her do so. 

The principle of the limitation of actions does not, in our opinion, 
operate as between states. It is based upon the theory that the party had 
a right of action capable of being enforced by legal proceedings, neglect 
of which should in time relieve the debtor from further liability, but as 
against, or between, sovereign states this rule does not apply, and it 
would be unreasonable that the creditor’s rights should suffer because he 
realises that his only course is to wait until the financial position of the 
debtor improves. The liability of Bolivia under the Wheelwright con- 
tract remains, in our view, unaffected. 

The various undertakings by Chile to Bolivia, upon which the United 
States of America rely as constituting an obligation upon Chile to pay 
the claim, are all contained in notes, protocols, or treaties between the 
two Powers which were intended to constitute or to form part of a gen- 
eral settlement and permanent treaty of peace between them. As to five 
out of the seven such undertakings specified, it is only necessary to state 
that they never became binding instruments, and they are therefore 
immaterial. 

A permanent settlement was at last effected by the treaty of the 20th 
October, 1904. Under Article 5 of that treaty, Chile devoted 2,000,000 
pesos in gold of 18 pence to the cancellation of certain specified obliga- 
tions ¢f Bolivia, among them being “ the debt recognised to Don Pedro 
Lopez Gama, represented by Messrs. Alsop and Co., successors of the 
former’s rights,” and 4,500,000 pesos to certain other claims. 

Attached to this treaty were a variety of notes and protocols, of which 
the following bear upon the Alsop claim: by a protocol, dated the 15th 
November, 1904, Chile was to be free to “ examine into, pass judgment 
vpon, and liquidate said credits.” and by notes dated the 17th and 21st 
November, 1904, it was agreed that as the total of the claims, for the 
settlement of which 6,500,000 pesos were to be paid under Article 5, 
amounted to more than 6,500,000 pesos, that sum was to be distributed 
pro rala among them. 

Two other notes of great importance had been signed on the 21st 


October. These notes were not published at the time, and were almost 
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certainly intended (at any rate by Chile) to remain secret, but they were 
published in the Bolivian newspapers in the following February, and, 
since 1906, have not been treated as secret by Bolivia. 

The Bolivian note was as follows: 


The Government of Bolivia agrees with your Excellency’s Government on the 
necessity of determining the purport of the wording of Article 5 of the Treaty 
of Peace and Friendship signed to day by your Excellency on behalf of the 
Government of Chile and by the undersigned in representation of the Government 
of Bolivia. 

Both in regard to the claims of the Corocoro, Huanchaca, and Oruru com- 
panies, and of the bondholders of the Bolivian loan of 1867 which were being 
paid out of 40 per cent. of the receipts of the Arica custom-house, and in regard 
to the claims against Bolivia of the bondholders of the Mejillones Railroad, of 
Alsop and Co. (assignees of Pedro L6pez Gama), of the estate of Juan Garday, 
and of Edward Squire, it has been agreed that the Government of Chile shall 
permanently cancel all of them, so that Bolivia shall be relieved of all liability, 
the Government of Chile being obligated to answer every subsequent claim pre- 
sented either by private means or through diplomatic channels, and considering 
itself liable for every obligation, bond, or document of the Government of 
Bolivia relating to any of the claims enumerated. Bolivia’s liability being 
entirely eliminated for all time, and the Government of Chile assuming all 
liabilities to their full extent. 

My Government desires that your Excellency may be pleased to state to me, 
on behalf of the Government of Chile, whether this is the purport which it has 
given to Article 5 of the Treaty of Peace and Friendship signed to-day between 
the representatives of the two Governments. 


Iavail &e. * * * 


The Chilean reply was as follows: 


In reply to the note which your Excellency addressed to me on this day, I 
take pleasure, in compliance with your request, in defining the purport which 
this Chancellery assigns to Clause 5 of the Treaty of Peace and Friendship signed 
to-day by your Excellency in representation of the Government of Bolivia and 
by the undersigned on behalf of the Government of Chile, 

My Government considers that the obligation which Chile contracts by Article 
5 of the said Treaty comprises that of arranging directly with the two groups 
of creditors recognised by Bolivia, for the permanent cancellation of each of the 
claims mentioned in said Article, thus relieving Bolivia of all subsequent 
liabilities. 

It is consequently understood that Chile, as assignee of all the obligations 
and rights which might be incumbent on or pertain to Bolivia in connection 
with these claims, shall answer any reclamation which may be presented to your 
Excellency’s Government by any of the parties interested in the said claims. 

I renew, &. * * * 
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The contention put forward in the Chilean case with reference to these 
notes is that they do not mean that Chile is to take over the whole lia- 
hility of Bolivia for the capital debt (835,000 bolivianos and interest at 
5 per cent.), but are intended to ensure that Bolivia should be relieved 
finally from any liability under the Wheelwright contract by the pay- 
ment of the sum provided in Article 5 of the treaty: that their purpose 
was in fact to ensure that Chile should not pay to any of the claimants 
their proportion of the 6,500,000 pesos without procuring from the claim- 
ant a full discharge so that no further claim could be preferred either 
against Bolivia or Chile. 

The arguments which are adduced in favour of this construction are 
not convincing. The more natural construction of the wording of the 
two notes is that they were intended to relieve Bolivia altogether of any 
further liability under these claims whether the proportionate share of 
the six and a half millions was accepted in final settlement or not, and 
the more closely the surrounding facts are looked into, the more carefully 
the details of the long diplomatic struggle between Bolivia and Chile are 
studied, the stronger does this conviction become. 

The Treaty of 1904, with its accompanying notes, was a contract to 
which the only parties were Bolivia and Chile, while the claims were 
claims by strangers; it is obvious that the rights of such strangers could 
not be prejudiced by any agreement to which they were not parties. In 
so far as the claim of Alsop and Co. was a valid claim against Bolivia, it 
could not be extinguished by an agreement between Bolivia and Chile. 
Chile undoubtedly might (and did) agree to provide a certain sum in 
payment of the claim; but if that sum was less-than the full amount for 
which the claim was good, the liability for the balance would, unless the 
claimant was content to waive the balance, remain a burden upon Bolivia. 

The fact that Bolivia was poor and Chile was rich would not affect the 
above argument in the least: it might no doubt have a very potent effect 
upon the mind of the claimant in considering whether or not to accept 
the sum offered in full discharge, because an immediate cash payment 
of a smaller sum might be worth more than a larger liability which was 
unlikely to be met, but in the absence of acceptance of the sum offered 
the liability of Bolivia would not and could not be affected. 

It is impossible to read through the abortive treaties which were drawn 
up between Chile and Bolivia without appreciating the reluctance of 
Bolivia to part with the sovereignty of her coast province and her deter- 
mination that, if that province was to be lost, she should be freed from 
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any further liability in connection with certain claims which, to use her 
own expression, “ encumbered the littoral.” It is clear also from the con- 
temporaneous documents that Bolivia believed that this had been effected 
by the treaty arrangements of 1904. 

If Bolivia’s liability to the claimants was to be extinguished, it could 
only be done by the whole burden’ of the claim being undertaken by 
Chile, and this is what appears to be the natural construction and effect 
of the notes. It is clear from the language that the possibility of the 
sum not being accepted was contemplated. 

The object of Chile in keeping the notes in which this arrangement 
was embodied secret is obvious. Chile had no desire to pay more than 
the claims were really worth; if she could ostensibly limit her lability 
to a particular sum, it might be possible to coerce the claimants into 
accepting the reduced amount, and the fact that the majority of the 
claimants referred to in the treaty were Chilean citizens would facilitate 
her so doing. Were she on the other hand to undertake full liability for 
the claims in the treaty, it must have been clear to her that she would 
have to deal with her own citizens upon the same footing as the foreign 
claimants whose claims were strongly pressed by their own governments. 

The right which Chile claimed under the protocol of the 15th Novem- 
ber to deal with each individual claim upon its merits was to ensure that 
Chile should not be worse off than Bolivia in dealing with these claims. 
Bolivia would not be bound by the amount which a claimant himself 
chose to put upon his claim, and under the protocol Chile was to have a 
like power. 

An argument is suggested, but scarcely pressed, in the Chilean case 
and countercase, that these notes have no validity because they were not 
included in the ratification, but neither were the later notes nor the 
protocol of the 15th November, which admittedly formed part of the 
treaty arrangement. 

It would be very dangerous if states were to be at liberty to repudiate 
notes exchanged by their respective plenipotentiaries appointed to nego- 
tiate a particular treaty when those notes had an intimate relation with 
the subject matter of the treaty and when the action of the plenipotenti- 
aries had not been disavowed by their governments as soon as it was 
known. It would be highly inconvenient if secret notes attached to a 
treaty were obliged to be included in the ratifications. 

It is also alleged that Bolivia’s liability under the Wheelwright con- 
tract can not have been transferred to Chile by these notes because that 
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liability had been discharged by the absence during a prolonged period 
of any attempt on the part of the claimant to make good his claim against 
solivia. This contention has already been examined and we have stated 
that we do not consider it to be well founded; but if any such view had 
been held by the parties at the time, it would render their handling of 
the Alsop claim in Article 5 of the Treaty inexplicable. 

The fair and reasonable construction of the secret notes is that they 
sere intended to ensure that Bolivia should be finally relieved of any 
liability for the Alsop claim whether the claimants accepted their share 
of the six and a half million pesos under Article 5 of the treaty or not. 

Another deduction which may be drawn from the wording of these 
notes, particularly that of the Chilean note, is that the parties intended 
that Chile should not merely indemnify Bolivia by repaying to her any 
compensation which Bolivia should pay the claimant, but that Chile 
should deal directly with the claimants, thus eliminating Bolivia from 
the transaction altogether. The United States are therefore justified in 
dealing directly with Chile. 

The Bolivian liability which Chile thus assumed can only be the lia- 
bility which Bolivia recognized under the Wheelwright contract of 1876, 
i. e., the debt of 835,000 bolivianos carrying interest at 5 per cent. 
Bolivia could not now be heard to say that she was not liable for the 
cebt which she admitted in 1876, and which she was never paid; nor 
could she be heard to say that she was liable for the capital and not for 
the interest; the liability under the 1876 contract is for the capital debt 
carrying “ interest at 5 per cent. not addable to the principal, and to be 
reckoned from the date on which this contract is duly executed.” 

In our opinion the payment of the debt with interest is consequently 
now incumbent upon Chile by virtue of the obligation undertaken by the 
Treaty of Peace of 1904 as embodied in the treaty and the supplementary 
notes and protocol. 
The subsequent facts need be touched upon but briefly. In December, 
1904, and again in 1907, the Chilean Government offered in settlement 
ef the claim a sum which was the pro rafa share of the 6,500,000 pesos 
provided in Article 5 of the Treaty of 1904, adding in the latter case a 
small sum by way of accrued interest, and explaining also that it was the 
final offer of Chile, and that, if the claimants were unwilling to accept it, 
they would be invited to turn for payment to Bolivia. 

Both these offers were declined, and in 1908 the State Department at 
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Washington asked whether the Chilean Government would furnish in- 
formation regarding the case as there was nothing in the archives of 
the Department which would justify the offer of a sum which was actually 
less than the debt admitted by Bolivia in 1876. No such information 
was supplied, and in April, 1909, the Chilean Minister in Washington 
stated that his government had no such evidence to produce. 

No serious effort is made in either the case or the countercase of the 
Chilean Government to show that, if any liability to pay the claim at- 
taches to them, the merits of the claim do not warrant payment in full. 
It is true that suggestions are put forward that Gama’s transactions with 
the Bolivian Government before 1876 were not such as to justify so 
large an admission of liability on the part of Bolivia as the debt which 
was recognized in the Wheelwright contract, but we have already stated 
tlat there seems to be ne sufficient grounds for going behind that con- 
tract. The motives which induced Bolivia to sign it and the question 
whether it was reasonable for her to do so must be matters of mere specu- 
lation. Even if the bargain was a bad one for Bolivia, there can be no 
doubt but that she did in fact admit liability for the sum there mentioned, 
and, in the view we take of the proper construction of the secret notes, 
attached to the Treaty of 1904, Chile agreed to relieve Bolivia of that 


burden. 


It is perhaps worth while to point out that the liability which Chile 
assumed by these notes was not dependent on the merits of the claim. 
She did not undertake to pay the claim because she considered it a just 
claim: she agreed to it as part of the price which she was willing to pay 


for securing the recognition and acceptance by Bolivia of her title to the 
territory which she had wrested from that republic by force of arms, and 
cven if she may consider the sum Your Majesty may be pleased to award 
large, having regard to all the circumstances, it is certainly small as com- 
pared with the advantages of a sure title to a valuable territory. 

The indebtedness admitted by Bolivia under Article 2 of the Wheel- 
wright contract, which it is now incumbent upon Chile to discharge, was 
$35,000 bolivianos, with interest, but a question arises whether certain 
jrofits from the working of the mines by Alsop and Co. ought not to be 
ceducted from this sum. 

The United States admit that profits were obtained from the working 
of six of the mines, and under Article 3 of the Wheelwright contract it 
might be contended that 40 per cent. of these profits should be applied 
in reduction of Bolivia’s debt. The amount of profit admitted in the 


United States case is 45,095 dol. 22¢e. 


| 
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The great majority of the mines appear to have been worked at a loss, 
and, so far as can be gathered from thie accounts printed in the appendices, 
if the working of the mines is regarded as a whole, a loss ensued. 

The power of the Bolivian Government to give the firm of Alsop and 
Co. the right to work the government “ estacas ” under the Wheelwright 
contract was derived from the Bolivian decree of the 2d November, 1871, 
which enacted that the working of the mines was to be in partnership 
with the state, the state being considered as an industrial partner, and 
being under no obligation as such to reimburse losses to the partners. 

If the working of each individual mine under Article 3 of the Wheel- 
wright contract is to be regarded as a separate venture, then losses in re- 
spect of any such mine would fall on the firm, while 40 per cent. of the 
profits made at any such mine would go in reduction of the debt. 

If the working of the government “ estacas” is regarded as a whole, 
then a share of the profits made at any particular mine would not go in 
reduction of the debt unless the mining venture as a whole was profitable. 
If, as a whole, the mining venture resulted in loss, the Bolivian Govern- 
rient would not benefit by the profits made at one or two mines. 

It is not easy to determine which of these two views is the right one 
but it seems to be more reasonable, and more consistent with the intention 
of the parties, to adopt the latter, and treat the mining venture as a 
whole. 

The accounts of the mining operations of the firm of Alsop and Co. 
have not been laid before Your Majesty very fully, but the accounts which 
are printed in the United States case indicate that those operations, 
treated as a whole, resulted in a loss, and, if that is so, no part of the 
profits admitted to have been earned at six of the mines would go in 
reduction of the debt. 

We have considered the question whether we ought to report to Your 
Majesty that further evidence should be called for under the power re- 
served to Your Majesty in the Protocol of Submission between the parties. 
The conclusion at which we have arrived is that it is not incumbent upon 
Your Majesty to do so. 

If Chile desired to diminish the liability which she has undertaken, it 
was for her to establish that Alsop and Co. made profits out of the mines. 
Access to the books of the firm has been afforded to her, and she has not 
availed herself of the offer. In the absence of some proof by her that the 
firm did make profits out of the mines, we see no reason why Your 


Majesty should assume it 
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The liability admitted by Bolivia was 835,000 bolivianos with interest 
at 5 per cent. from the date of the execution of the contract, t. e., from 
the 26th December, 1876, that is practically thirty-four years and six 
months. The amount of the debt at the present time, therefore, is 
835,000 bolivianos for the principal, and 1,440,375 bolivianos for interest. 

As the debt admitted by Bolivia was payable in bolivianos the award 
must be payable in the same currency, or in gold at the current rate of 
exchange. 

We humbly submit to Your Majesty that Your Majesty should be 
pleased to award that the sum of 2,275,375 bolivianos is equitably due to 
the representatives of the firm of Alsop and Co. 


And whereas, after mature consideration, We are fully persuaded 
of the wisdom and justice of the said Report; 

Now therefore We, George, by the Grace of God, of the United 
Kingdom of Great Britain and Ireland and of the British Dominions 
bevond the Seas King, Defender of the Faith, Emperor of India, do 
hereby Award and Determine that the sum of two million two hun- 
dred and seventy-five thousand three hundred and_ seventy-five 
(2,275,375) bolivianos is equitably due to the representatives of the 


tirm of Alsop and Company. 


Given in triplicate under Our hand and seal at Our Court of St. 
James’, this fifth day of July, one thousand nine hundred and eleven, 
in the Second Year of Our Reign. 


Georce R. I. 


BOOK REVIEWS 


The Constitutional Law of the United States. By Westel Woodbury 
Willoughby, Ph. D. New York: Baker, Voorhis and Company. 
1910. 2 vols., pp. 1-Ixxxv, 1390. 


The title-page of this notable treatise tells us that the author is Pro- 
fessor of Political Science at Johns Hopkins University; the preface 
that the present work is based upon lectures delivered in the class-room 
during recent years. The various books and monographs dealing with 
phases of political science which Professor Willoughby has published 
from time to time, prove that he is admirably qualified and equipped for 
the chair which he fills, with credit to his alma mater as well as to 
American scholarship. 

The present volumes show their industrious and judicious author to 
be as familiar with the practical workings of the Constitution and the 
myriad of cases, which are as a chart to the practitioner, as he is familiar 
with the forms, powers and responsibilities in their theoretical and 
scientific aspects. Master of his subject from every point of view, his 
learning hangs lightly upon his shoulders as a flowing garment which 
occasionally attracts but never dazzles. His exposition of the funda- 
mental principles of constitutional law is clear and systematic, solid and 
convincing; his criticisms brief and to the point, his observations judi- 
cious and illuminating. Digressions there are none, the illustrations 
spring naturally from the subject-matter, and history is only drawn upon 
when necessary to trace the origin or development of a doctrine and to 
enable the reader to understand the present and to forecast the future by 
a rapid but adequate survey of the past. 

As examples of sane and balanced treatment may be cited the chapters 
dealing with the Principles of Constitutional Construction (Chapter IT), 
The Federal Control of the Form of State Governments (Chapter X), 
Full Faith and Credit Clause (Chapter XII), Extradition (Chap- 
ter XIV), Aliens (Chapter XVI), American Citizenship (Chapter 
XVII), Naturalization (Chapter XVIII), Political Questions (Chapter 
LI), Suability of States (Chapter LIV), Admiralty and Maritime Juris- 
diction (Chapter LV), Military and Martial Law (Chapters LXT, 
LXII). and the last three chapters of the work, entitled, respectively: 
The Separation of Powers, Conclusiveness of Administrative Determina- 
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tions, Delegation of Legislative Power (Chapters LXIII, LXIV, 
LXVI). These subjects cover a wide range, and to say that they are 
admirable is to say that the work as a whole is a real contribution to 
constitutional law. But none or all of them give the full measure of 
the author’s breadth of learning, his rare critical faculty and constructive 
ability. The portions of the work dealing with mixed questions of con- 
stitutional and international law and the discussion of foreign relations 
show Professor Willoughby at his best, and it may be said, without fear 
of contradiction, that his handling of these complicated and intricate 
problems is unexcelled by any of the special treatises or monographs 
devoted to them. He shows himself not merely a master of constitutional 
law, a field in which we are fortunately strong, but an international 
lawyer with a sound legal training, of which class we have had but few. 

The series of chapters dealing with these questions falls into two 
groups of ten and four chapters. The first group, beginning with 
Chapter XXII and ending with Chapter XXXI, deals with the follow- 
ing subjects: Power of the United States to acquire territory; The 
modes in which and purposes for which territory may be acquired; The 
constitutional sources of power of Congress to govern the territories; 


The extent of the power of Congress to govern; The District of Colum- 
bia; Military and presidential government of acquired territory; The 
annexation of territory by treaty; The distinction between incorporated 
end unincorporated territories; The Insular Cases; Citizenship in the 
territories. 

The second group discusses the following questions, primarily inter- 
national in character and yet constitutional in their internal aspect 
(Chapters XXNXNII-NXXV): The Treaty Power; International agree- 
ments which do not require the approval of the Senate; Congressional 
legislation for the enforcement of treaties: Constitutional extent of the 
treaty-making power. 

In speaking of the constitutional power of the United States to annex 
foreign territory, Professor Willoughby enumerates and discusses seriatim 
the following theories upon which the existence of the power has been 
hased : 

1. The power to admit new States into the Union. 

2. The power to declare and carry on war. : 

3. The power to make treaties. 

4. The power, as a sovereign state, to acquire territory by discovery and 


occupation or by any other methods recognized as proper by international usage. 
(Vol. 1, p. 325.) 


1110 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The learned author does not leave the reader in the dark as to his 
individual views, which, however, he states with a modesty becoming the 
difficulty and intricacy of the subject. After examining the various 
theories, Professor Willoughby says: 

This leads us to the consideration of the doctrine which, constitutionally 
speaking, appeals to the author as the soundest mode of sustaining the power 
of the United States to acquire territory, as well as the one which, in application, 
affords the freest scope for its exercise. According to this doctrine, the right to 
acquire territory is to be searched for not as implied in the power to admit new 
States into the Union, or as dependent specifically upon the war and treaty 
powers, but as derived from the fact that in all relations governed by the prin- 
ciples of International Law, the General Government may properly be construed 
to have, in the absence of express prohibitions, all the powers possessed generally 
by states of the world. This doctrine thus is that the control of foreign relations 
being exclusively vested in the United States, that government has in the exer- 
cise of this jurisdiction the same power to annex foreign territory that is pos- 


sessed by other sovereign states. (Vol. 1, p. 340.) 


In like manner, after considering in detail and with great care the 
opinions of the various justices in the Insular Cases, Professor Wil- 
loughby thus states his objections to the doctrine there formulated in the 
following weighty paragraphs: 

In order fully to appreciate the radical character of the doctrine held by the 
four justices who concurred with Justice Brown in the judgment in the Downes 
case [Downes r. Bidwell, 182 U. S. 244], it is necessary clearly to appreciate 
that it was held, in effect, that this so-called incorporation of a territory by 
Congress in the United States is not an act, the commission of which is deter- 
mined by facts, but only by the formal declaration of an intention, express or 
implied, by Congress. So long as this intention is not declared, a territory is 
declared to remain unincorporated in the United States, notwithstanding the fact 
that, as was the case in Porto Rico, a complete territorial government may have 
been created, federal courts established, with the right of appeal therefrom to 
the United States Supreme Court, and all the local officials required to take an 
oath to support the Constitution of a Union of which they were not a part. 
Especially difficult to accept is the declaration that the treaty-making power of 
the National Government is by itself incompetent to add territory to the United 
States in a domestic constitutional sense. The authority of treaty-making 
power to annex territory is conceded; the Constitution itself places treaties upon 
a plane of equality with the statutes of Congress; and the Supreme Court has 
repeatedly affirmed that a subsequent treaty operates as a repeal of all acts of 
Congress inconsistent with it: wherefore it would seem irresistibly to follow that 
when the treaty-making power has accepted an unconditional cession of territory 
to the United States, that act is as absolutely valid and as fully operative as 


though Congress itself had legislated upon the subject. To assert the contrary 
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is, in effect, to say that the treaty-making and the law-making powers are not 
coordinate in authority, the express provisions of the Constitution to the con- 
trary notwithstanding. 

Another objection to the doctrine of the Downes ease, which it seems abso- 
lutely impossible to overcome, is that, in reality, it does not simply assert the 
right of Congress to legislate regarding unincorporated territory without regard 
to some of the limitations imposed by the Constitution, but declares that in the 
exercise of this absolute power, Congress may, in effect at least, disregard those 
same restrictions with reference to the inhabitants of the States of the Union. 
No argument is needed to show that a tariff law which affects articles taken from 
a State to an unincorporated territory, or from the latter to the former, affects 
the inhabitants of both, and can not therefore be said to be simply a local law. 
But if not limited in its effects to the unincorporated territory in question, it 
would seem to be an act necessarily subject to the constitutional limitations 
placed upon Congress when legislating for the States. It is, therefore, im- 
possible to escape the argument of the dissenting justices in the Downes case 
when they say: “ Coneeding that the power to tax for the purposes of territorial 
government is implied from the power to govern territory, whether the latter 
power is attributed to the power to acquire or the power to make needful rules 
and regulations, these particular duties are nevertheless not local in their nature, 
hut are imposed as in the exercise of national powers. The levy is clearly a 
regulation of commerce, and a regulation affecting the States and their people 
as well as this Territory and its people. * * * In any point of view, the im- 
position of duties on commerce operates to regulate commerce, and is not a matter 
of loeal legislation; and it follows that the levy of these duties was in the 
exercise of the national power to do so, and subject to the requirement of 
geographical uniformity.” 

Lastly, it may be said in objection to the doctrines declared in the Downes 
cose, that in attempting to give to Congress a right to legislate for certain Terri- 
tories under United States sovereignty, free from certain limitations placed by 
the Constitution upon its powers, there is seriously weakened, if not, from a 
strietly logical standpoint, absolutely destroyed, that most fundamental prin- 
ciple of our constitutional jurisprudence, according to which all the provisions 
of the Constitution are equally binding upon Congress. The distinetion that is 
made between the absolute prohibitions of legislative power and the limitations 
imposed by the Constitution upon the exercise of the powers that are granted, 
is clearly not caleulated to support the conclusion that Congress, under certain 
cireumstanees, may disregard the latter when it may not the former. As Chief 
Justice Fuller declared in his dissenting opinion: “It is idle to diseuss the 
distinetion between a total want of power and a defective exercise of it; and 
again, “ The powers delegate by the people to their agents are not enlarged by 
tle cxparsion of the domain within which they are exercised. When the restric- 
tion on the exercise of a particular power by a particular agent is ascertained, 
that is an end to the question. To hold otherwise is to overthrow the basis of 
our constitutional law.” Mr. Carlisle, in the address [before the American Bar 
Association, 1902], from which we have already once quoted, has also shown so 
clearly the fallacy of the argument of the prevailing opinion upon this point [that] 
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we may quote his words. He says: “ The distinction attempted to be taken be- 
tween the obligatory force of absolute prohibitions upon the power of Congress 
and the obligatory force of limitations and qualifications imposed by the Consti- 
tution upon the exercise of its powers over a particular subject, can not, in my 
cpinion, be sustained by any sound process of reasoning. It is true that there 
is a difference in degree between an absolute denial of all power to do a particular 
thing and a grant of power to do that thing to a limited extent, or in a pre- 
scribed manner only; but the absolute prohibition and the express or implied 
limitation are equally obligatory upon Congress. It is bound to obey both or 
its act is void. * * To say that Congress, in legislating for a Territory, is 
not bound by the constitutional limitations upon a granted power, but is or may 
be bound by the express prohibitions, is simply to assert that all parts of the 
Constitution are not of equal force and effect as restraints upon legislation, and 
that a power not granted may be constitutionally exercised, if it is not expressly 
prohibited, a theory, which, if sanctioned by the judiciary, would at once revolu- 
tionize the government. It would no longer be a government of enumerated and 
delegated powers, but would possess the whole mass of sovereign power which 
is now vested in the people, subject only to the comparatively few express pro- 
hibitions.” (Vol. 1, pp. 429-432.) 


It would unduly expand this review, already long, to enter into a dis- 
cussion of Professor Willoughby’s treatment of the treaty-making power, 
but a further quotation may be permitted, setting forth, as it does, his 
view of the constitutionality of investing the President with the power to 
determine the issue to be arbitrated without the advice and consent of 
the Senate: 


With the policy or impolicy of the Senate’s refusal explicitly to endow the 
Executive with the authority by “ special agreements ” to submit to arbitration 
before The Hague Tribunal of matters coming within the terms of the ten arbitra- 
tion treaties negotiated by Secretary Hay, a treatise on Constitutional Law is 
not concerned. As regards, however, the point made by some of the Senators that 
the delegation of such authority to the President would not be constitutional, it 
may be said that both judicial precedents and previous practice of the Senate 
itself support in principle the treaties in question. 

There have been numerous instances in which the Senate has approved treaties 
providing for the submissiva of specific matters to arbitration, leaving it to the 
President to determine exactly the form and scope of the matter to be arbitrated 
and to appoint the arbitrators. Professor J. B. Moore, in the article to which 
reference has already been made [Political Science Quarterly, xx, 403], enumer- 
ates thirty-nine instances in which provision has thus been made for the settle- 
ment of pecuniary claims. Twenty of these were claims against foreign govern- 
ments: fourteen were claims against both governments, and five against the 
United States alone. (Vol. 1, pp. 474-475.) 
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In support of his views, Professor Willoughby refers to Field v. Clark, 
143 U.S. 649, and to the careful and detailed treatment of the subject 
in Chapter LXV, entitled * The Delegation of Legislative Power ” (pp. 
1317 ef seq.). 

The reader may be astonished that Professor Willoughby has omitted 
any preliminary or historical matter on the formation of the Constitu- 
tion and the considerations which led its framers to prefer the particular 
form of government which they actually established. While this intro- 
ductory matter would not have been out of place, it nevertheless properly 
forms a separate and distinct study, and no doubt the learned author 
will one day gather his preliminary studies into a volume which will not 
only serve as an introduction to his admirable treatise, but as an intro- 
duction to the subject of American Constitutional Law. The success of 
the present work will no doubt hasten its appearance, and in issuing it, 
he will have performed in full measure the duty which Lord Bacon says 
every man owes to his profession. 

JAMES Brown Scort. 


The Principles of International Law. By T. J. Lawrence, M. A. LL. 
I)., Fourth Edition, revised and rewritten. London: D. C. Heath 


@ Uo. 1910. pp. xxi, 745. 


The appearance of a new edition of a standard work is always a 
matter for congratulation to those who are interested in the subject 
with which it deals and who have come to rely upon earlier editions 
because of their meritorious character; and this is especially true when 
recent events have necessarily affected the statements of the writer or 
caused him to modify his conclusions. Whether international law is 
viewed as a science or a philosophy, as a system of legal rules or ethical 
precepts, its development since 1895, when Dr. Lawrence first published 
The Principles of Internationel Law, has been of a nature to compel 
modification of doctrines long accepted by the statesmen and jurists of 
the civilized world. In these last fifteen years Internationalism has 
gone far to supplant the Nationalism which, during the eighteenth cen- 
tury and the greater part of the nineteenth, was the most potent political 
influence in history. The earth has grown smaller through improved 
agencies of intercourse; civilized nations have come to know one another 
as they never did before, to have common interests and aspirations, and 
to have mutual trust and confidence; interdependence is emphasized to- 
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day rather than independence. In a word, the political states of the 
world, drawn together by many bonds, are being welded into a great 
federation, which as yet lacks form and efficiency, but the spirit of which 
permeates all peoples and affects the policies and acts of governments. 
It is with a full appreciation of the growing domination of this senti- 
ment toward unity in the various fields of human endeavor, whether 
individual or national, that Dr. Lawrence has revised and rewritten his 
admirabie treatise. 

In the preface to the fourth edition the writer pertinently refers to 
international law in its origin as an attempt to curb the passions of 
warriors and substitute for brute force an appeal to justice in the mutual 
relation of states, and to the great progress which has made toward 
these ends in recent years. He points to the “ enormous impulse to the 
forces that make for peace” given by the two Hague Conferences, and 
to the strides made in the cause of international arbitration, and the 
hopes which may reasonably be cherished as to the further extension of 
that principle. On the other hand, the author’s optimism is tempered 
by a recognition of the continued growth of military establishments and 
the possible danger of placing in the hands of unscrupulous rulers the 
power to deprive weaker nations of their just rights. It is his avowed 
purpose “* to look at both sides of the shield.” 

The first noticeable change from the earlier editions is the consolida- 
tion of Chapters I and II of Part I and their considerable abridgement 
in a chapter entitled * The Definition and Nature of International Law.” 
The elimination of an extended review of the Austinian theory, which 
denies that international law is really law, has been wisely done, for, 
however logical the argument in its favor, the practice of nations and 
the sentiment of the age reject it. ‘ Civilization,” Dr. Lawrence says, 
“spells restraint. A society of nations involves a law of nations. * * * 
The rule of force and force alone is a sign of barbarism the world over ” 
(p. 9). He proceeds to point out that, while the community of nations 
lacks at the present time a supreme authority in the political sense, the 
conscientious conviction that the accepted rules of international conduct 
are good and right, the subtle influence of public opinion, and the fear 
that disregard of the rules would in the end produce evil to the recaleci- 
trant, entitle such rules to be termed laws. And from this he concludes 
that a state may be charged with legal as well as moral wrong in its 
international misconduct. 

The optimistic tone, which pervades the whole book, and which makes 


| 
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it attractive to many readers, is well exemplified in the reference in 
Chapter II to the recommendations made by the Hague Conferences of 
1899 and 1907 as to the assembling of a future conference. He says: 

It is impossible to suppose that these suggestions would have been made unless 
their authors had contemplated a series of Hague Conferences. In fact the 
society of nations is developing a new organ. Unless untoward events destroy 
the progress already made, in less than a generation the periodical convocation 
of an international legislature will be as much a matter of course as the sending 
of diplomatic missions or the negotiation of important treaties (p. 49). 


Had this prophecy been made fifteen years ago it would have been 
received with general incredulity, if not with ridicule. Not so to-day. 
The most sceptical can hardly consider it utopian or beyond the pos- 
sibility of fulfillment, so rapid has been the growth and so potent has 
become the influence of Internationalism over the minds of men. 

The chapters, which deal with the subjects and sources of international 
law, show but little change in arrangement and treatment, although 
there is noticeable a more moderate tone, which strengthens rather than 
weakens the force of the thought. Indeed, moderation of expression is 
characteristic of the entire work. 

The progress of “ The Law of Peace” (Part IT) during the period 
between the publication of the first edition and the present one, is very 
clearly brought out, a progress much greater than that made in “ The 
Law of War.” This appears to be explicable on two grounds. In the 
first place, the rules governing the conduct of nations in times of war 
have been much more fully developed than the rules applicable in times 
of peace, a natural result of the fact, which is stated by the author, that 
the formulation of modern international law into a definite system was 
chiefly due to the humane desire to mitigate the suffering and devasta- 
tion of wars. A second ground for the greater development of the law 
of peace is the spread in the last decade and a half of the sentiment in 
favor of universal peace, and an appreciation of the need of clearly 
defined rules of conduct to govern the intercourse between governments 
and peoples in times of peace as well as in times of war. 

While much of Part IT is necessarily new because of the important 
events which have taken place in recent years, the writer’s discussion of 
the following subjects will attract particular attention; the power of a 
government over leased territory, dealing with the situations which have 
arisen in the Soudan and China’ and-with the effect of the Russo- 


1This subject is treated in the Appendix to the third edition, but not so 
fully — R. L. 
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Japanese War determining the nature of the rights acquired (p. 175); 
| 
the state-system of the American continent, with a much better discus- 


sion of the Monroe Doctrine than in the first edition (p. 279), and a 
consideration of Pan-Americanism (p. 285); and the increasing tend- 
ency of the nations to assemble in world congresses to confer upon 
various political, commercial, humane, and scientific subjects (p. 274). 
After discussing the origin and nature of the Concert of Europe and 
pointing out that there is no separate Concert of Africa or Concert of 
Asia, Dr. Lawrence asks, 
But is there not a Concert of the World? Governments have learned that there 
are many matters which concern the whole of civilized mankind. Within the 
last half century they have acquired the habit of meeting together by their 


representatives for the transaction of common business of all sorts. 


After referring to the international agreements relating to the postal 
service, railways, wireless telegraphy, submarine cables, copyrights, ete , 
he continues: 

Some of these are so general as to be practically universal. Others are partial, 
But all testify to a growing solidarity among the nations, and a desire to develop 
organs for the purpose of common action. It was this feeling Which rendered 
possible the Hague Conferences of 1899 and 1907, and will secure the periodical 
assembling of others. Combination for what we may call business purposes led 
to the establishment of a rudimentary international legislature, and the creation 
ot the machinery for calling together judicial tribunals to settle international 
disputes. And just as the six Great Powers of Europe act the part of leaders 
when important matters that concern all the states of Europe come up for settle 
ment, so do the eight Great Powers of the World take the lead when all the 
states of the civilized world come together to settle grave questions connected 
with the preservation of peace and the humanizing of war. In both cases the 
leadership is not defined and limited by hard and fast rules. It is indefinite, but 


nevertheless very real (p. 274). 


While this assertion of a concert of the eight great world Powers, of 
the existence in fact of an international oligarchy which is primate in 
the world, will not be accepted by other states, jealous as they naturally 
are of their equality in international affairs, the truth of Dr. Lawrence’s 
words finds undoubted manifestation in the recent constitution of the 
international prize court, in the Declaration of London, and in the steps 
taken to extend the jurisdiction of the new court to matters other than 
prize. How far a concert of the Powers can go in controlling the affairs 
of the world is a subject of uncertainty, but it at least offers a means 


i 
| 
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for the accomplishment of certain things which seem to be otherwise 


unattainable. 

Some readers will criticise Dr. Lawrence for considering international 
arbitration under Part III of his work, entitled “ The Law of War;” 
as he did in his first edition, and such criticism would not be unjust. 


Disputes between governments, until an appeal is made to force, belong 
Arbitrations are eminently preservers of peace, and 


to a state of peace. 
the rules of international conduct which arbitral tribunals are called 


upon to interpret and apply belong in the large majority of cases to the 
Fifteen years ago the place 
. 


Law of Peace rather than the Law of War. 
in international affairs was less certain, or at 


which arbitration held 
it might then have been reasonably considered a sub- 
This seems to have been the author’s view when pre- 
But to-day the jurisdiction of international! 
Arbitration is no longer the last 


least less obvious: 


stitute for war. 


paring his first edition. 
courts are civil rather than martial. 
resort, but often the first method of settlement proposed by disputing 
In view of the present development of the practice and 


governments. 
the place which it has taken in the world, it would seem almost as appro- 
priate to consider municipal courts of justice under the general title of 
“Assault and Battery,” as to place arbitration under “ The Law of 
War.” 

The treatment of the subject of arbitration, however, will arouse little 
“enormous progress ” which has been made 


criticism. He reviews the 
with special reference to the Permanent Court of Arbitration at The 
Hague declaring that “the development of international arbitration is 
* (p. 584). In regard to 


one of the most wonderful signs of the times 
the scores of general arbitration treaties which have been negotiated 


within the past few vears, he directs attention to the customary reserva- 


tion in them of “disputes which concern the vital interests or the in- 
dependence and honor of the contracting parties,” and makes the follow- 


ing comment: 
These phrases are vague and indefinite, and lend themselves to the purpose of 
any statesman who may desire to proceed to extremities. An interest becomes 


vital when a government chooses to consider it as such, and there is no fixed 


eriterion of national honor. 


With customary moderation he does not condemn the insertion of the 


reservation in the treaties, although he makes apology for it, adding: 


But we may hope they will gradually disappear as arbitral jurisprudence 
develops and arbitral tribunals are formed which command universal respect 


(p. 585). 


\ 

| 
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Parts Ill and IV, which treat of “ The Law of War” and “ The 
Law of Neutrality,” incorporate in their already highly-developed 
systems the changes in the rules which have taken place as results of the 
Spanish-American War, the Boer War, the Russo-Japanese War, the 
revised Geneva Convention, the Hague Conferences, and the Naval Con- 
ference of 1908 “ with its epoch-making Declaration of London.” It 
is to the Declaration of London that the writer appears to ascribe the 
greatest importance in this branch of his work, which to some at least 
will appear out of proportion so far as rules of conduct are concerned, a 
fault of perspective due doubtless to its being in the foreground. But 
in the apparent assumption of primacy by the Powers, whose represen 
tatives met at London, the great importance of the conference is not 
exaggerated. 

In one particular in which there was room for improvement, the fourth 
edition is little better than the first, that is, in the index. he index 
could be enlarged and make the book far more useful for ready reference. 

It would be superfluous to speak of the literary style of Dr. Lawrence, 
of his analyses of subjects and logical deductions, of his lucidity of 
expression and attractive mode of presentation. The favor with which 
his earlier treatise was received bears witness to their excellence. The 
first edition of The Principles of International Law placed him in the 
foremost rank of writers upon international law, and the fourth edition, 
which is substantially a new and better work, will confirm the former 
judgment of his readers as to his high attainments as a publicist. 

Ropert LANSING. 


World Organization as Affected by the Nature of the Modern State. By 
David Jayne Hill. New York: Columbia University Press. 1911. 


pp. 


A generous citizen of New York placed at the disposal of Columbia 
University a fund, the income whereof is used for courses of lectures 
The Right Honorable James 


open to public and student-body alike. 
Bryce, now British ambassador to the United States, delivered the first 
These lectures, valuable and 
Professor John C. 


series on the relations of law and history. 
entertaining, have unfortunately not been published. 
Gray, of the Harvard Law School, delivered a series on “ The Nature 
and Sources of the Law” which have appeared in a small volume, and 
in the spring of the present year, Dr. David Jayne Hill delivered the 


| 
f 
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third course in the series on “ World Organization and the Modern 
State.” These lectures, eight in number, form the volume under review. 

Dr. Hill’s purpose was not to examine historically or critically the 
various theories of the state and the projects which have from time to 
time been made to organize the states into a federal union or loose con- 
federation. “ It hardly needs to be stated,” he says in the preface, “ that 
there is no pretense of anything like a systematic presentation of a 


theory of the state, either as to its origin or its nature, considered in 


a general or abstract sense. Only certain aspects of the modern state, 
as its exists, have been considered ; and these merely with the purpose of 
showing the way in which the problem of a wider juristic organization 
is affected by its nature and development.” 

After thus limiting the scope of the inquiry, the distinguished diplo- 
matist and author, for he is both, states in a sentence his immediate 
purpose: 

The main idea of these lectures, reinforced from several different points of 
view, is the growth of jural consciousness among all civilized nations, and its 
embodiment in the modern state; a phenomenon which is believed to have an 
important bearing upon international life and intercourse. 


Dr. Hill’s leetures were thus expository, rather than original, in the 
sense that he did not advance individual views of the state and its origin; 
practical rather than theoretical, in that he applied admitted theory to 
the concrete problems before him, namely, world organization as affected 
by the nature of the modern state. 

The problem of world organization is defined as 
the task of so uniting governments in the support of principles of justice as to 
apply them not only within the limits of the state, but also between states — it 
is, in fact, simply the problem of the further development and more perfect 
coordination of forms of progress which have thus far marked the advance of 
public order in the world; and we might perhaps quite fairly describe it as 
the problem of general social evolution regarded from the point of view of 
jurisprudence. 


In other words, the learned lecturer would study the progress within 
the state based upon principles of justice towards the repression of self- 
redress and force by permanent institutions and he would project beyond 
national lines those institutions which have justified themselves, with 
such modifications so as to adapt them to changed conditions in which 
there is no superior, no international executive, and where there was, 
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until recently, no international judiciary for the interpretation of inte: 
national laws and their application to controversies between states. 
After stating that law is inherent in society, and defining natural, mora! 
and jural laws, Dr. Hill passes rapidly in review the various conceptions 
of the state held by Machiavelli, Bodin, and Althusius in order to make 
clear the service of Grotius in carrying “ the juristic idea into the wider 
field of international relationships” and in constituting “a science of 
universal jurisprudence.” “The nature of the state is,” according to 
Dr. Hill’s brief summary of Machiavelli’s theory, “to be discovered in 
the ends for which it exists as an institution, while forms of government 
are to be judged according to their efficiency as means for accomplishing 
those ends. For Machiavelli, the Prince was the state, not merely the 
agent for promoting the general welfare ” (p. 19). 

* Bodin’s cunception of the state places it,” he says, “in the category 
of Might, not in the category of Right. It possesses powers but not 
obligations, and leaves us in the presence of irresponsible and arbitrary 
autocracies ” (p. 22). 

He credits Althusius with 
pereeiving that the state can be founded only on some principle of unity, and 
that it must exercise over its constituents some kind of supremacy. Althusius 
also took up the word “ sovereignty; ’ but defined it as a “right indivisible, in- 
communicable, and impreseriptible, inherent in the whole body politic.” 


‘right to form and maintain a_ state 


Thus conceived, sovereignty is the 
Reduced 


possessed by a free group of human beings dwelling in a given territory. 
to its simplest terms, it is simply the right of a free community to provide for 
self-regulation and to maintain its own existence. 

Such a right is axiomatic, and springs directly from a social need. Sover- 
eignty, in this sense, is indeed the foundation and the substance of a state. But, 
thus conceived, it belongs, not to the category of Might, but to the category of 
lt 


Right. Being possessed of a moral necessity, it possesses a moral character. 
thus 


is rooted and grounded in the rights inherent in personality. The state, 
conceived, demands obedience, not because it has power to enforce its commands, 
but because it is the expression of the collective will for the realization of human 


rights (pp. 22-23). 


One further quotation will make clear Dr. Hill’s view, upon which he 


bases his lectures. He says: 
It was a new age for human thought, at least, that was ushered in by the 
“The Rights of War and Peace” (1625). In him, 


great work of Grotius on 
Bodin had tried to vindicate the reason- 


Machiavelli met his great adversary. 
sbleness of absolutism, for which Machiavelli had furnished the rules of action. 
Althusius had enunciated the true conception of the state, founded upon rights, 


qj 
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embodying the security of rights, and subject to the rule of right. Grotius 
pointed the lesser and local sovereignties to the higher and universal sovereignty 
expressed in the essential unity of mankind and the supremacy of reason as the 


highest human attribute (p. 24). 


In the next lecture, Dr. Hill considers the state as a juristic person, 
like the natural person, subject to the moral law. He is well aware and 
admits that the state is not the sum total of its inhabitants and that the 
state will differ from the will of the individuals composing it, but he 
maintains that the state, like the individual, is subject to law and that 
moral law should and in the long run actually does control both. He 
examines the question at length, quoting alike from friend and foe, but 


maintains his view firmly and, as becomes a diplomat, courteously. He 
rightly holds up to scorn Lord Lytton’s epigram: “ Individual Scoteh- 
men may get drunk, but Scotland can not” (p. 49) and concludes his 
discussion of the subject in the following measured language: 

It is believed that the state, as a juristic person, is not free to choose what 
principles it will follow, but is bound by its very nature to act in obedience to 
positive laws, by which its rights and duties are explicitly defined. The means 
of enforeing those laws may still be inadequate or defective: and hence, in exist- 
ing circumstances, the state must be strong enough to defend its rights, if they 
ere invaded. But the more it is considered, the more widely it is realized that 
the ultimate source of a nation’s strength is in the conscience of its people (p.51). 


In the third chapter, Dr. Hill considers the state as a promoter of 
general welfare. The distinguished diplomatist is not unmindful of the 
right, indeed the duty of the state, to promote the welfare of its citizens 
and enforce its national interests, but he has no patience with opening 
markets by force and turning the government into a collection agency 
for the benefit of its grasping citizens who have driven hard or improvi- 
dent bargains with foreign governments; for “a well-organized state is,” 
he says, “ the result of the determination to protect the rights of persons 
and property by just laws” (p. 59). Therefore, 
as the embodiment of law, it should stand bravely for the extension of legal pro- 
cedure and the suppression of the rule of force, curbing predatory elements 
within its territories and the exercise of their influences abroad. Unjust ex- 
actions not only weaken its prestige, but denature its very being, for they render 
inconsequent those principles of justice which the state is instituted to make 


eflective (p. 59). 


In the fourth lecture, Dr. Hill treats of the state as a member of 
society, saying “ that it is only in comparatively recent times that states 
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have considered themselves as belonging to an international society in 
which they possess jural equality” (p. 77). He traces in considerable 
detail the process by which states have reached the conclusion inevitable 
and self-evident to us that states, like individuals, are members of 
society, laying particular stress on the importance of the Peace of West- 


phalia (1648) and has an interesting comparison of the theories of 


Hobbes and Locke and of their influence upon states in their internal 
and external relations (pp. 95-103). In the next chapter, he discusses 
the state as a subject of positive law, declares that the state is the 
measure of civilization, and that the standard of civilization “is to be 
found in the organization of the state” and that the standard itself 
“is the extent to which the juristic idea is incorporated in its laws and 
policies * (p. 107). He dwells impressively upon the unity of civiliza- 
tion, insisting that there is and can be but one civilization (p. 109). 
He next considers the growth of that law which either does or should 
obtain between nations which is as necessary between them as it is be- 
tween people of the same community. After a rapid sketch of the 
schools of international law, which he divides into naturalists, positivists 
and adherents of Grotius, he takes up Wolf's conception of a world 
state — “the ideal unity of which all civilized states form coordinate 
parts * and in which “‘ every nation owes to every other nation what it 
owes to itself, so far as the latter does not possess it, and the former ean 
furnish it without neglect of its duty to itself*” (p. 116). In com- 
menting upon Wolf's contribution to international law, Dr. Hill says: 
This conception of a “ World State,” not in the Roman sense of a universal 


empire, but in the sense of a higher community of free and independent common- 
wealths, can not fairly be dismissed as a mere dream of a metaphysician. =? 
Under the conditions given, the existence of a “ World State,” in the juristie sense. 


is as clear and as conclusive as any demonstration of geometry (p. 116). 


After pointing out that Wolf must have conceived of a world state in 
the juristic, not in the concrete or political sense of the word, Dr. Hill 
continues : 

It may, however, well be considered, that such a “ World State,” being a logical 
correlate of the most necessary juristic conceptions, presents an ideal towards 
which, so far as practicable, it is rational for mankind to work. We may even 
go a step further than this, and say that, whatever may be the apparent obstacles 
to such a consummation, it is not inconceivable that this ideal may at some 
future time be realized (p. 117). 


if 
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But in the sueceeding lecture on the state as a mediator of guarantees, 
Dr. Hill shows that a world state in the political or federative sense is 
likely to remain a dream. ‘To quote his own words: 

There are, however, many conditions which render remote and perhaps forever 
impossible the complete federation of the world (pp. 135-139). 


Hlis treatment of these questions in chapters five and six is full of apt 
instances and wise philosophy. 

In the lecture devoted to the state as an armed power, Dr. Hill asserts 
that 
it is of no avail to ery “* peace, peace,” where there is no justice, and no power 
to command it; for peace without justice is ignominious, and wherever the power 
of injustice is triumphant, peace soon generates into slavery (pp. 151-152). 


He does not deny “the part hitherto played by armed force in the 
development of the modern state,” nor does he doubt that even among 


highly civilized states war will be resorted to. “The only sure path 
to peace is,” in his opinion, “ the path of justice, and the only guaranties 
of justice that have been discovered or devised by mankind are organized 


force under the control of civil authority, on the one hand, and the 
general consent to respect the principles of justice without the applica- 
tion of force, on the other” (p. 156). He therefore looks upon the 
system of arbitration and the so-called permanent court devised by the 
First Hague Peace Conference, and the establishment of a judiciary in 
fact (the Prize Court) and the acceptance in theory of the principle of a 
truly permanent court of justice by the second conference as two facts 
of the greatest moment in the long and sickening path from force to 
justice which is synonymous with peace. After considering the warlike 
maintenance of peace, the peaceful regulation of war, the judicial 
organization of peace, the profit and loss in war and the question Is war 
inevitable? which he answers in the negative, Dr. Hills wisely says: 
“ The chief danger lies in preparing the minds of men for war, rather 
than for peace.” And he concludes the lecture with fine analysis and 
prophecy : 

There are in the world to-day no demonstrable rights or interests, as between 
well-organized modern states, which may not be adjusted without bloodshed; and 
it would be difficult to point out any advantage that could be gained by any one 


of them over the others that would compensate for the losses of life and money 
iat would be oeceasioned by war between them. Their one common enemy has 
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been already pointed out and branded. His name is Mutual Distrust. He ean 
not be overcome by quick-firing guns, or aeroplanes charged with explosives, or 
fleets of battleships. There is but one champion able to destroy him. In the 
right hand is the uplifted sword, but it is broken; in the other ‘trembles the 
balance which has not been tried. Yet it is before this august presence of 


Justice that the nations must learn their destiny (p. 174). 


In the final chapter on the state as a justiciable person, Dr. Hil] deals 
with the so-called right of war, showing that the right, so-called, rests 


upon power, and that power as such can not be derived from power. The 


genesis of the “ right ~ of war Dr. Hill thus traces. Bodin, he says, 


identified the state with the absolute ruler: and all the concrete poiers — which 
were then, without any evidence, regarded also as rights, exercised by an absolute 
ruler, were at once treated as if they were included in the “supreme power” 
in Which “ sovereignty * was represented to consist. Since that time, every form 
of the state which has regarded itself as the heir of “* sovereignty 
formerly exercised by an 


has taken 
over, and considered as its “ rights,” the * powers” 


absolute ruler (p. 183). 


Thus viewed, war falls from its high estate and seeks its justification 
in might. It is evident that Dr. Hill regards the state as responsible 
for its conduct, just as an individual is or should be, and if the state 
can demand justice, justice may be demanded of it and against it. The 
state is subject to law and must conform its conduct to principles of law. 
That is to say, the just principle must be ascertained by investigation, 
not by force. The state is justiciable and should sue and be sued in any 
and all appropriate cases. 

Every step towards subordination to law and its dictates, Dr. Hill 
regards as a triumph for the cause of justice and peace and he looks 
upon the progress of obligatory arbitration at the First and Second 
Hague Peace Conferences as signs of a great and beneficent future. Ile 
especially commends the limitation of the employment of force in the 
collection of contract debts, and sees in international courts the hope of 
the future. 

It is to be hoped that this somewhat extended summary of Dr. ITill’s 
little hook, small in size, for it has but 200 pages, will show its great 
value and timeliness as a serious contribution to a subject which is 
attracting, as it deserves, the best thought of a world suffering from wars 
and rumors of wars and craving for a way of escape. 

JaMES Brown Scorv. 
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Federations and Unions Within the British Empire. By Hugh Edward 
Egerton. Oxford: Clarendon Press. 1911. pp. 302. 


This book deals with the most interesting phase of the British Em- 
pire — its evolution from a collection of scattered provinces, each de- 


pendent on Great Britain and disconnected from each other, into a few 
great states —in some cases by the process of federation, and, in the 
case of British South Africa, by a process of close congregation so as to 
form a complete political unity. 

It is one of quite a long list of valuable works on the history and 
politics of the British Empire written or edited by Professor Egerton, 
who has thus found oppeitunity to extend the influence of the chair of 
Colonial History at Oxford, of which he is the first incumbent. 

It is intended, as the preface shows, primarily for the general reader 
who wishes to inform himself regarding the history and constitutions of 
the British States. Particularly, however, it is designed for use in the 
present constitutional reconstruction which is going on in Great Britain: 
the purpose being to so present the constitutional history and the con- 
stitutions of the British States that these constitutions may be correctly 
estimated as precedents for Great Britain. As the author says (p. 3): 

At a time when our unwritten constitution is in the melting-pot, it is surely 
a matter of importance that we should know the exact significance of the prece- 
dents which, with a light heart, our self-constituted political guides quote to us 


from their respective platforms. 


In an Introduction of about a hundred pages, Professor Egerton 
gives a historical account of the causes which led to the formation of the 
New England Confederation (1643), Canada (1867), the Common- 
wealth of Australia (1900), and the Union of South Africa (1909). 
There is a Conclusion, in which he expresses his views regarding present 
tendencies towards federation or union in the British Empire as a whole. 
The remaining pages are occupied by the texts of the statutes and docu- 
ments forming the constitutions of these Federations and Unions, to 
which there are explanatory footnotes which contain much of historical 
and political interest. 

sv thus bringing together these constitutions, the similarities and 
differences between Canada, Australia and South Africa, and between 
each of them and Great Britain and the United States, are made mani- 
fest; all of them being under responsible government; Canada being 
federated under a system whereby the residue of power is in the Federal 
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Government; Australia under a system somewhat like our own, the 
States retaining the residuary power; and South Africa having a unitary 
form, so that the provinces are subordinate to the central government. 

The author’s definition of * federation ” follows that of other English 
writers, and would doubtless be accepted by most Americans. “A federal 
form of government,” he says (p. 8), “is found where communities, 
which possess for certain purposes a distinct political existence, join 
together to form a common whole, without losing their separate exist- 
ence.” ‘ Union,” in the title of the book and elsewhere, is opposed to 
* federation ” — the necessary implication seeming to be that in British 
usage, that only is a “union” in which communities join together to 
form a common whole, losing their separate existence. ‘This is, of course, 
not consistent with American usage. We universally speak of the United 
States as a federal union, though it is a federation according to the 
definition of that word given by the author. The use of the word 
“union” in the South Africa Act, and in the Act of Union of Great 
Britain and Ireland, may, however, be pointed to as justifying the re- 
stricted meaning in the British world. 

The relations between the self-governing countries and between each 
of them and Great Britain Professor Egerton recognizes as being inter- 
national to some extent. He says (pp. 100, 101): 

Though the need of closer union [in the British Empire] is now more clearly 
realized than at any previous date, few would now support the simple proposal 
of converting the present Parliament into a Parliament of the Empire by giving 
representatives to the oversea Dominions and Colonies. * * * 

In broad contrast with the United States after the War of Independence, and 
with the Dominion [of Canada], the Commonwealth [of Australia], and the 
Union of British South Africa, the British Empire has already reached a stage 
of development at which its component parts consist of communities with most 
The most keen-sighted of imperialists now 
In 


of the attributes of distinct nations. 
recognize that what is necessary is a federation of nations, not of provinces. 
this state of things past precedents count for very litt!e; and a new form of 
Constitution must needs be evolved to meet a condition of affairs wholly new. 
A consensus of opinion seems to regard the Imperial Conference as the point of 
departure, from which may be evolved a more systematic organization of the 


empire. 


If what is now necessary in the British Empire is a “ federation of 
nations,” students of international law may well study the evolution of 
the British Empire as throwing light upon the probable course of evolu- 
tion within the society of nations. It may be there is a parallelism 
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between the Imperial Conferences as “ the point of departure from which 
may be evolved a more systematic organization of the Empire,” and the 
Hague Conferences as the point of departure from which may be evolved 
a more systematic organization of the society of nations. 

The book is to be commended to the American reader as an authorita- 
tive statement about matters regarding which we have a constant and 


growing interest. 
A. H. Snow. 


Vélkerrechtliche Falle zum Akademischen Gebrauch und Selbstudium. 
By Dr. Karl Strupp. Gotha: Friedrich Andreas Perthes. 1911 
pp. 42. 


Two years ago Professor Oppenheim published a selection of “ Inter- 
national Incidents ” (favorably reviewed in this JourNAL),’ and now 
a German author issues a modest pamphlet of forty-two pages containing 
some two hundred cases, incidents or problems. 

The cases or problems are carefully framed in order to compel the 
student or reader to discuss the principles of international law involved 
and to reach a reasonable or supportable conclusion, and without indicat- 
ing a grouping, they nevertheless are grouped in systematic and scientific 
order. 

The purpose of the present note is to call attention to the existence 
and usefulness of the collection for the class room or for private study, 
not to discuss or to solve the problems, but it should be stated that the 
editor has availed himself of decided cases, some of which have provoked 
much controversy, such as Regina v. Keyn with which the collection 
begins, and he has paid more than passing attention to the awards of 
international tribunals. (The Alabama Case, No. 158, p. 33; Casablanca 
Case, No. 67%, p. 15.) 

Diplomatic incidents are numerous, and the inevitable New Orleans 
incident of 1891 between Italy and the United States (No. 50, p. 10) 
is laid before the student. Many such well-known cases figure in this 
little collection, and the incidents of the recent Russo-Japanese war 
supply not a little food for thought and discussion. (No. 117, p. 26; No. 
126, p. 27; No. 162, p. 34; No. 168, p. 36; No. 171, p. 36.) The Hague 
Conferences are not overlooked, and some of their provisions are illus- 
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trated and tested by practical problems (No. 80, p. 18; No. 102a, p. 23; 
No. 103, p. 23; No. 147, p. 31; No. 163, p. 35; No. 167, p. 35). 

A goodly number of problems is taken from American cases and inci- 
dents (No. 7, p. 2; No. 9, p. 3; No. 10, p. 3; No. 49, p. 10; No. 50, p. 
10; No. 74, p. 17; No. 75, p. 17; No. 76, p. 17; No. 116, p. 25; No. 
158, p. 33; No. 170, p. 36; No. 175, p. 37; No. 192, p. 40; No. 193, p. 
40; No. 195, p. 41). 

From this brief enumeration it is seen that the collection is interna- 
tional in execution as well as in name. 

It may not be without interest to note, in view of the repugnance of 
the Hague Tribunal to the doctrine of servitudes, that the editor con- 
siders the doctrine a part of international law (No. 24, p. 6). 

Nothing better shows the great and growing interest in international 
law than the two recent admirable collections of cases and incidents 
prepared respectively by Professor Oppenheim and Dr. Strupp. 

JAMES Brown Scorr. 


Weltstaat und Friedensproblem. By Karl von Stengel. Berlin: Reich] 
& Co. 1909. pp. xiii, 145. 


Baron von Stengel, since the first Hague Conference, to which he was 
a German delegate, has received a full share of hostile criticism. He is 
still opposed to obligatory arbitration, disarmament, world federation 
and the extension of the peace movement, especially in Germany, and 
in his preface he says that he does not expect to escape a renewal of 
bitter attacks. 

It will be remembered that, prior to his appointment to the first 
Hague Conference, he had published a pamphlet called Der ewige Friede 
in which he characterized as Utopian and impracticable the plans which 
pacifists hoped to further. His subsequent appointment lent color to 
the idea that these views represented the attitude of the German Govern- 
ment. This assumption he now declares to have been an error, and the 
very practical though extremely conservative support of the German 
delegations in the two Hague Conferences to several constructive meas- 
ures bears him out in this statement. His own convictions, however, 
have so little changed in the last ten vears that this book is avowedly an 
elaboration of Der ewige Friede. The two Hague Conferences and their 
results, to which he devotes three chapters amounting to sixty-eight 
pages, do not furnish him ground for any reversal of opinion. 
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The most general criticism of the book is that it allows no credit to 
the theory of evolution in the development of races, nations, and states ; 
perceives no possibility of healthy growth in political ideas; admits no 
broadening of the scope of international law without prophecy of fatal 
results to existing states; and calls on history only to show that what has 
not been done can not be done. Moreover, it is intensely national in 
tone, exhibiting at times a Chauvinism which leaves no room for things 
cosmopolitan. It is of no avail for Baron von Stengel to state hard and 
fast principles of international law, insisting, as in the definition of 
Sorereignty, that no readjustment of ideas is conceivable. It is of no 
avail to trace the growth of peace ideas in ancient, medieval and modern 
times, and to discuss the question of world federation and the results of 
Hague Conferences, if all things are viewed through glasses on which 
are etched the words “* Not for Germany.” 

This fact seems to be the key to the whole book. The author gen- 
uinely believes that, for Germany, the further growth of the peace move- 
ment, consent to obligatory arbitration and limitation of armaments, 
would be the beginning of the end. Whether or not he is right in this 
belief, and he is not alone in his position, his discussions of the general 
peace problem lose most of their value because he is a special pleader. 
His desire that Germany shall ever be ready to defend herself, and that 
the warlike spirit of her men may not die out, is so strong that he 
devotes a chapter to the glorification of war, “ Die Bedeutung des Krieges 
fiir die Entwicklung der Menschheit.”. A complete refutation of the 
views here presented appeared in Norman Angell’s The Great Illusion 
and in Novicow’s War and Its Alleged Benefits. 

Being opposed to the Social Democratic party in Germany, on general 
principles, and on the special ground of its anti-militarism, he finds so 
much in common between the peace movement and the Social Democratic 
party that each should be equally condemned. Anything which will 
reduce the striking power of the German Empire is to be deplored be- 
cause “ Der beste Schutz fiir das gute Recht eines Staates bleibt immer 
sein starkes Schwert,” and “ Es heibt wirklich fiir Deutschland: ‘ Feinde 
ringsum.’” With enemies all about, fully armed, of course von Stengel 
can not see virtue in the paths of peace. Whether he sees more clearly 
than “die Friedensfreunde,” the future only can determine. He seems, 
however, to have set himself squarely against the current of modern 
progress, thereby entitling himself to credit for having the courage of 
his convictions, even though those convictions should prove false. 

Freperick C. Hicks. 
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